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MEMORANDUM. 


Ten  volumes  of  the  reports  of  the  supreme  court  of  this  state  have 
already  been  published  in  the  following  order:  One  volume,  by  Breese, 
FOUR  volumes  by  Scammon;  and  five  volumes,  by  Gilman.  The  suc- 
ceeding volumes  will  be  entitled  ILLINOIS  REPORTS.  The  present 
volume  is,  therefore,  entitled  Illinois  Reports,  volume  XI. 


JUDGES  OF  THE  SUPREME  COURT, 


SAMUEL  H.  TREAT,  Chief  Justice. 
JOHN-  D.  CATON,  |  ^,,,,,-^^,  v^,^.,,, 

LYMAN  TRUMBULL,  f  ^^^^^^^^^  justices. 


292654 


ADDITIONAL  RULES.* 


EULE   ADOPTED    DECEMBER  TERM,  1849. 

Ordered,  That  whenever  the  plaintiff  in  any  writ  of  error  shall  file 
with  the  clerk  of  the  court  from  which  the  writ  of  error  issues,  an  affi- 
davit of  himself  or  some  credible  person,  showing  that  the  defendant 
in  error  resides  or  has  gone  out  of  this  state,  so  that  process  can  not 
be  served  upon  him,  and  stating  the  residence  of  such  defendant,  if 
known,  the  clerk  shall  cause  publication  to  be  made  for  four  weeks, 
successively,  commencing  at  least  sixty  days  previous  to  the  term  of  the 
court  to  which  the  writ  of  error  is  returnable,  in  some  newspaper 
printed  in  the  county  from  which  the  cause  comes,  but  if  there  be  no 
newspaper  published  in  that  county,  then  in  any  newspaper  published 
in  the  grand  division  where  the  writ  of  error  may  be  pending,  contain- 
ing notice  of  the  suing  out  of  such  writ  of  error,  the  names  of  the 
parties  thereto,  the  title  of  the  court  in  which  the  writ  of  error  is  pend- 
ing, and  the  time  and  place  of  the  return  of  process;  and  shall  also  de- 
posit one  of  said  publications  in  the  post-office,  directed  to  the  defen- 
dant in  error,  at  his  place  of  residence,  if  known. 

ADOPTED  FOR  THIRD   DIVISIOlSr,  JUNE  TERM,  1850. 

It  is  ORDERED  BY  THE  COURT,  That  the  clerk  of  the  third  division 
shall,  hereafter,  in  making  up  the  docket,  place  all  of  the  cases  from  each 
county  together.  The  counties  to  be  arranged  in  the  following  order: 
Cook,  Lake,  Will,  Iroquois,  Grundy,  Du  Page,  McHenry,  Boone, 
Winnebago,  Stephenson,  Jo  Daviess,  Carroll,  Ogle,  Lee,  Whiteside, 
Henry,  Mercer,  Rock  Island,  Henderson,  Warren,  Knox,  Stark,  Peoria, 
Marshall,  Putnam,  Bureau,  Tazewell,  Woodford,  McLean,  Livingston, 
La  Salle,  Kendall,  Kane^  De  Kalb. 

*For  rules  in  force  in  1885,  witli  notes,  see  93  111.,  7,  and  94  111,,  V. 
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DECISIONS 


THE  SUPREME  COURT 


OP   THE 


STATE  OF  ILLINOIS 

NOVEMBER  TERM,  1849;  AT  MOUNT  VERNON. 


Elijah  Fairleb  v.  The  People. 

Error  to  Pulaski. 

1.  Indictment  —  averment  of  intent.  Where  the  intent,  with  which  an  act  is 
done,  is  charged  to  have  been  felonious  it  is  not  necessary  to  aver,  in  the  indict- 
ment, that  the  act  itself  was  unlawful  or  felonious. (1) 

2.  Chimin  All  law  —  lawful  act,  icJien  unlawful.  An  act,  apparently  lawful  iu 
itself,  when  done  with  a  felonious  intent  becomes,  thereby,  unlawful. 

Elijah  Fairlee  was  indicted  for  the  murder  of  Perry  Herrill,  in  the 
Johnson  county  circuit  court.  A  change  of  venue  was  allowed  to 
Pulaski  county.  At  the  special  term  of  Pulaski  county  circuit  court, 
held  in  November,  1848,  after  a  motion  to  quash  the  indictment  had 
been  overruled,  the  case  came  on  for  trial  before  Denning,  judge,  and  a 
jury.  The  jury  returned  a  verdict  for  manslaughter,  and  found  that 
defendant  should  be  confined  to  the  penitentiary  for  four  years  and  si:x 
months.  After  verdict,  motions  for  a  new  trial  and  in  arrest  of  judg- 
ment were  made,  and  overruled. 

The  indictment  was  as  follows: 

State  of  iLLiisrois,  )  .^  , 

Johnson  County,     J     ^  * 

Of  the  October  term  of  the  Johnson  circuit  court,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  forty-eight. 
,     The  grand  jurors   chosen,  selected  and  sworn  in  and  for  the  county 
of  Johnson,  in  the  name  and  by  the  authority  of  the  people  of  the 
state  of  Illinois,  upon  their  oaths  present:  That  Elijah  Fairlee,  late 
of  the  county  aforesaid,  not  having  the  fear  of  *God  before 
his  eyes,  but  being  moved  and  seduced  by  the  instigation  of    [*2] 
the  devil,  and,  of  his  malice  aforethought,  wickedly,  contriv- 

(1)  So,  in  Quigley  v.  People,  2  Scam.,  301;    (Brown  v.  People,  4  Gilm.,  439). 

1  — Vol.  11,  111.  1 


8  Fairlke  v.  The  People.  fXov. 

Statement  of  the  case. 

ingly,  and  intending  one  Perry  Herrill  with  the  small-pox  wilfully, 
feloniously,  and  of  his  malice  aforethought,  to  kill  and  murder,  on 
the  tenth  day  of  June,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  forty-seven,  with  force  and  arms  at  the  county  of  Johnson, 
and  state  of  Illinois,  with  a  large  quantity  of  a  certain  dangerous  and 
deadly  matter,  called  virus  of  small-pox,  to-wit:  the  quantity  of  two 
drachms  of  the  said  virus  of  small-pox,  did  then  and  there  inoculate 
Lacklin  L.  Weaver,  Barnet  Weaver  the  younger,  Catharine  Ann 
Weaver,  Jasper  N.  Weaver  and  Littlejohn  Weaver,  then  and  there 
became  and  was  inflicted  with  the  small-pox;  the  said  Elijah  Fairlee, 
then  and  there  well  knowing  that  the  said  Lacklin  L.  Weaver,  Barnet 
AVeaver  the  younger,  Catharine  Ann  Weaver,  Jasper  N.  Weaver,  and 
Littlejohn  Weaver  would,  then  and  thereby,  become  infected  with  the 
small-pox,  and  he,  the  said  Elijah  Fairlee,  then  and  there  also  Avell 
knowing  the  said  virus  of  small-pox  to  be  a  dangerous  and  deadly 
matter,  calculated  and  tending  to  cause  the  small-pox  as  aforesaid, 
and  that  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further  pre- 
sent that  the  said  small-pox  with  which  the  said  Lacklin  L.  Weaver, 
Barnet  Weaver  the  younger,  Catharine  Ann  Weaver,  Jasper  N.  Weaver, 
and  Littlejohn  Weaver  were  then  and  there  infected  as  aforesaid,  was 
then  and  there  an  infectious,  dangerous  and  fatal  disease,  by  means 
whereof  the  said  Perry  Herrill  then  and  there  became  and  was  infected 
with  the  said  disease  called  the  small-pox  aforesaid,  by  means  whereof 
he,  the  said  Perry  Herrill,  then  and  there  became  sick  and  greatly  dis- 
tempered in  his  body,  and  the  said  Perry  Herrill,  of  the  disease  aforesaid, 
with  which  he  was  so  infected  as  aforesaid,  and  of  the  sickness  occa- 
sioned thereby,  from  the  said  tenth  day  of  June  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty-seven,  until  the  fifteenth  day  of 
the  same  month  in  the  same  year,  at  the  county  aforesaid,  did  languish 
and  languishing  did  live,  and  on  which  said  fifteenth  day  of  June,  in  the 
year  last  aforesaid,  the  said  Perry  Herrill,  at  the  county  of  Johnson, 
of  the  said  disease  and  of  the  sickness  occasioned,  thereby,  died,  and 
so  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  say  that 
[*3]  the  said  Elijah  Fairlee,  *  the  said  Perry  Herrill  in  manner  and 
form  aforesaid,  feloniously,  wilfully,  and  of  his  malice  afore- 
thought, did  kill  and  murder  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and  dignity  of 
the  people  of  the  state  of  Illinois. 

(Signed,)  "S.  S.  Marshall,  State's  Attorney.'' 

The  evidence  in  this  cause  is  preserved  in  bills  of  exceptions.  And, 
on  behalf  of  the  prosecution  is  in  substance  as  follows;  that  in  the 
year  1847,  defendant,  as  a  physician,  was  called  on  by  one  Barnet 
Weaver  to  vaccinate  his  children  with  the  kine-pox,  that  defendant 
agreed  to  do  so,  and  accordingly,  afterward,  in  a  day  or  two,  went  to 
the  house  of  said  Weaver,  and,  in  pursuance  of  said  promise,  did  vac- 
cinate or  inoculate  the  children.  That,  afterward,  in  about  eight  or 
ten  days,  the  children  became  sick  of  a  disease  believed  to  be  small- 
pox. That  the  small-pox  was  at  that  time,  and  had  been  for  more 
than  one  month  previous,  within  one  mile  of  Weaver's. 

Tliat  Perry  Herrill,  the  deceased,  came  to  the  house  of  Weaver 
while  his  children  were  sick  with  said  disease.     He  was  also  frequently 
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Briefs  of  Counsel. 

at  one  Standard's,  where  the  family  had  the  small-pox.  That  upon 
one  occasion  Perry  Herrill  and  defendant  were  at  Weaver's  at  the 
same  time;  defendant  requested  Perry  Herrill  to  smell  of  a  phial,  say- 
ing, "  does  not  it  smell  like  a  dead  rat?  "  That  Perry  Herrill  sickened 
and  died  in  Johnson  county,  in  July,  1847,  of  the  disease  called  small- 
pox. And  that  some  days  before  he  died,  he  said  that  he  wished  that 
he  had  taken  a  chair  and  knocked  Fairlee  down,  and  divers  conversa- 
tions of  defendant  were  proved  in  which  he  boasted  of  his  powers  to 
cure  the  small-pox,  and  that  he  had  it  locked  up  in  his  saddle  bags. 

On  behalf  of  the  defendant,  it  was  proved  that  bhe  small-pox  was 
brought  to  the  neighborhood  of  Weaver,  by  Mrs.  Gore,  before  defen- 
dant came  to  that  neighborhood,  and  that  several  persons  had  taken 
that  disease  of  her.  That  the  deceased,  Perry  Herrill,  was  frequently 
with  those  who  had  taken  the  disease  of  Mrs.  Gore,  before  he  took 
sick  with  the  disease. 

Errors  assigned,  viz. : 

1.  The  court  erred  in  overruling  motion  to  quash. 

2.  The  court  erred  in  permitting  improper  evidence  to  be  given  to 

*3.  The  court  erred  in  overruling  motion  in  arrest  of  judg-     [*4J 
ment  and  for  a  new  trial. 

4.  The  court  erred  in  giving  instructions  one  and  two. 

5.  The  court  erred  in  rendering  judgment  against  defendant. 

J  Dougherty,  for  plaintiff  in  error,  made  the  following  points:  The 
indictment  is  bad  on  demurrer  or  in  arrest  of  judgment,  because  it 
does  not  charge  the  act  of  inoculating  at  Weaver's  as  having  been 
done  with  malice  aforethought,  or  feloniously.  Nor  does  the  indict- 
ment charge  the  act  as  being  done  unlawfully,  or  without  due  caution 
or  circumspection. 

"  It  is  necessary  to  state  that  the  act,  by  which  the  death  was  occa- 
sioned, was  done  feloniously;  and  especially,  that  it  was  done  with 
malice  aforethought."  See  1  Eussell  on  Crimes,  563  ;  Archbold's  Cr. 
PI.  49;  Revised  Statutes,  page  155,  §  25. 

"In  criminal  cases,  motion  in  arrest  of  judgment  opens  the  entire 
record  for  examination,  and  reaches  any  apparent  defect  therein." 
See  3  Scammon's  Rep.,  Gardner  v.  The  People,  pages  87  and  90. 

The  evidence  in  this  case  does  not  fix  upon  the  defendant  any  crime 
whatever.  The  only  act  charged  upon  him  by  the  evidence  is,  that  of 
inoculating  Weaver's  children  ;  and  this  was  done  in  the  capacity  of 
a  physician,  and  had  any  one  of  his  patients  died  under  his  treatment, 
while  he  was  honestly  endeavoring  to  cure  or  prevent  disease,  he  would 
not  be  guilty  of  murder  or  manslaughter.  See  6  Mass.  Rep.,  p.  132, 
Commonwealth  v.  Thompson. 

The  real  and  only  pretense  for  the  prosecution  in  this  case,  as  will 
be  seen  by  the  evidence,  was  a  charge  of  spreading  the  disease  known 
as  the  small-pox,  whereby  the  deceased,  Perry  Herrill,  died.  But,  in 
this  the  prosecution  wholly  failed,  as  will  be  seen  by  reference  to  the 
evidence.  This  offense,  if  indictable  in  this  state,  would  not  subject 
the  defendant  to  confinement  in  the  penitentiary.  See  1  Russell  on 
Crimes,  108-9. 

The  evidence  in  this  case  does  not  show  that  the  death  of  Herrill 
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was  occasioned  by  some  bodily  injury,  done  by  defendant  to  him,  by 
force,  by  poison,  or  any  other  mechanical  means,  which  occasioned  the 
death.     The  only  time  it  appears  that  they  ever  saw  each  other,  was 

at  the  time,  deposed  to  by  Weaver,  *when  Fairlee  presented  a 
[*5]    phial  to  the  deceased,  and  he  smelled  of  it,  saying,  afterward, 

that  the  phial  smelled  like  a  dead  rat.  And,  it  is  not  pretended 
that  this  could,  in  any  wise,  occasion  the  death,  as  will  appear  hj  refer- 
ence to  the  indictment  and  evidence.  See  2  Starkie  on  Evidence, 
part  1,  p.  711,  note  r.     See,  also,  Archbold's  Cr.  Law,  406-7. 

Oaton",  J.  The  plaintiff  in  error  was  indicted  in  the  county  of 
Johnson  for  the  murder  of  Perry  Herrill.  The  venue  was  changed  to 
the  county  of  Pulaski,  where  he  was  tried  and  a  verdict  of  man- 
slaughter returned.  A  motion  in  arrest  of  judgment  was  overruled, 
and  the  prisoner  was  sentenced  to  the  penitentiary,  according  to  the 
verdict.  He  now  prosecutes  a  writ  of  error,  and  assigns  the  insuffi- 
ciency of  the  indictment ;  to  which  his  counsel  have  raised  several 
objections. 

The  indictment,  when  stripped  of  its  verbiage,  amounts  to  this; 
the  grand  jurors  present  that  Elijah  Fairlee,  of  his  malice  aforethought, 
Perry  Herrill  with  the  small-pox  to  murder  did  inoculate  the  Weav- 
ers, with  virus  of  small-pox,  whereby  they  became  infected  with  that 
disease,  as  he  had  intended,  and  that  the  virus  of  small-pox  was  a 
deadly  matter,  tending  to  create  the  small-pox;  and  the  grand  jury 
further  present,  that  the  small-pox  with  which  the  Weavers  were  in- 
fected, as  aforesaid,  was  an  infectious  and  fatal  disease,  by  means 
whereof  Perry  Herrill  became  infected  with  the  disease  of  which  he 
died,  and  so  etc. 

It  is  first  objected  to  the  indictment,  that  the  inoculation  of  the 
Weavers  is  not  charged  to  have  been  feloniously  done.  The  precedents 
for  indictments  for  murder  charge  the  act  as  well  as  the  intent  to 
have  been  felonious;  but  we  are  not  prepared  to  say  that  where  the 
intent  with  which  the  act  was  done  is  charged  to  have  been  felonious, 
it  is,  also,  necessary  to  aver  that  the  act  itself  was  unlawful  or  feloni- 
ous. We  are  inclined  to  the  opinion  that  an  act,  apparently  lawful  in 
itself,  when  done  with  a  felonious  intent  becomes,  thereby,  unlawful. 
But,  waiving  this  objection,  there  is  another  which  is  fatal  to  this 
indictment.  It  is  too  uncertain  to  sustain  the  conviction.  It  does  not 
show  that  the  prisoner  is  guilty  of  the  crime  with  which  it  attempts 
to  charge  him.  It  no  where  appears  that  Fairlee  knew  or  expected 
that  Herrill  would  contract  the  disease  from  those  whom  he 
[*6]  *inoculated.  Fairlee  is  charged  with  intending  to  murder  the 
deceased  by  the  small-pox,  but  it  is  not  alleged  that  he  accom- 
plished his  object,  by  inoculating  the  Weavers,  and  thus  communicat- 
ing the  fatal  disease  to  Herrill,  or  that  he  even  intended  to  do  so. 
The  real  charge  is,  that  the  disease  which  the  prisoner  communicated 
to  the  Weavers  was  an  infectious  and  fatal  disease,  and  that,  by  reason 
of  that  disease  being  fatal  and  infectious,  Herrill  took  it  and  died. 
From  aught  that  appears,  he  may  have  taken  it  from  some  other  per- 
son whom  the  prisoner  never  saw.  Fairlee  is  not  responsible  for  the 
disease  being  infectious,  and  it  is  only  by  reason  of  its  being  infectious 
that  Herrill   became  diseased,  and,  so  far  as  appears,   without  the 
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agency  or  knowledge  of  the  plaintiff  in  error.  Were  it  shown  that  he 
had  inoculated  the  Weavers  with  the  design  thereby  of  communicat- 
ing the  disease  to  the  deceased,  and  thus  producing  his  death,  and 
that  he  had  taken  the  disease  of  them,  and  died  in  consequence  of  it, 
according  to  such  design,  then  it  might  be  said  that  he  was  guilty  of 
the  act  with  which  he  is  charged.  As  it  is,  there  is  no  connection 
shown  between  the  act  done  by  the  prisoner  and  the  death  of  Herrill, 
and  for  that  reason,  at  least,  the  indictment  is  fatally  defective. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  prisoner 
ordered  to  be  discharged.  Judgment  reversed. 

Jeefeeson"  Ammons  v.  TgE  People,  use  of  etc. 
Appeal  from  Clinton. 

1.  Judgment  —  of  probate  court  conclusive.  An  order  of  a  probate  court,  directing 
a  guardian  to  pay  over  to  his  successor  a  certain  amount  in  his  hands,  belonging 
to  the  ward,  is  conclusive  upon  the  guardian,  unless  the  order  can  be  impeached 
for  fraud  or  collusion. (1) 

2.  Guardian  —  surety  on  bond  —  relation  back.  William  C.  Neely,  as  guardian, 
was  ordered,  by  the  probate  court,  to  give  supplemental  security  on  his  bond,  already 
executed.  Ammons  signed  and  sealed  said  bond  as  such  security.  Held,  that 
Ammons  became  liable  as  an  original  obligor. 

Debt  on  bond  brought  in  the  name  of  the  people  to  use  of  Hoke, 
guardian  etc.,  against  Ammons,  who  was  one  of  the  sureties 
upon  a  guardian's  bond.     The  case  came  on  to  be  heard  at  *May    [*7] 
term,  1849,  before  Underwood,  judge,   and  a  judgment  was 
rendered  for  plaintiff  for  $109.40.     Appeal  by  defendant. 

S.  Breese  and  Gr.  Koerner,  for  appellant.  T.  J.  Lecompte,  foj 
appellee. 

Caton,  J.  This  action  was  commenced  against  one  of  the  sure- 
ties, upon  a  guardian's  bond,  dated  in  1837.  And,  the  only  breach 
assigned  is  that  tlie  guardian  refused  to  pay  over  to  his  successor  the 
sum  of  $86.83,  in  obedience  to  an  order  made  on  the  9th  day  of  Janu- 
ary, 1845,  by  the  probate  court  of  Clinton  county.  The  defendant 
filed  several  pleas.  To  the  second  and  fifth  of  which  a  demurrer  was 
sustained;  of  which  the  appellant  now  complains. 

The  second  plea  denies  that  any  money  ever  came  to  the  hands  of 
the  guardian,  belonging  to  the  ward.  This  plea  is  insufficient.  That 
question  had  already  been  tried  by  a  court  of  competent  jurisdiction, 
which  had  determined  and  adjudged  that  the  guardian  was  liable  to 
pay  over  to  his  successor  the  sum  of  $86.83,  either  for  money  received  or 
effects  unaccounted  for,  belonging  to  the  ward.  The  plea  may  have  been 
true,  and  the  adjudication  still  proper  and  just.  He  may  have  received 
effects  other  than  money  to  that  amount,  for  which  he  had  not 
accounted.     This  was  a  lawful  order  of  that  court,  which,  by  the  very 

(1)  And   conclusive   on   his   sureties,  «.  Webster,  26  111.,  221;  but  by  the  revis- 

Ralston  «.  Wood,  15  111.,  159;  Formerly  ion  of  1874,  a  change  has  been  wrought 

an  order  on  the  application  of  an  admin-  in  the  law,  in  respect  of  this,  which  ren- 

istrator  for  leave  to  sell  realty  was  not  ders  the   older   decisions    inapplicable; 

conclusive  on  the  heirs,  not  made  parties,  Gibson  v.  Eoll,  27  111.,  88,  90;  compare 

Stone  V.  Wood,  16  111.,  177;  Hopkins  v.  R.  S.,  1845,  stat.  of  wills,  §  103,  with  R. 

M'Can,  19  111.,  113;  Moline  Manuf.  Co.  S.  1874,  pp.  121-3,  gg  98-106. 
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terms  of  the  condition  of  the  guardian's  bond,  his  sureties  undertook 
that  he  should  comply  with.  This  was  an  adjudication  obligatory  as 
well  upon  the  sureties  as  upon  the  guardian  himself ;  unless,  indeed, 
they  could  impeach  it  for  fraud  or  collusion. 

In  the  fifth  plea,  the  defendant  avers  that  he  was  not  originally 

"a  party  to  the  bond,  but  that,  on  the  16th  of  January,  1844,    "the 
court  of  probate  made  an  order  on  the  said  William  0.  Neely,  guardian 

-as  aforesaid,  requiring  him,  the  said  Neely,  to  give  supplemental  secu- 
rity on  said  bond,  signed  and  executed  as  aforesaid."  He  then  avers 
that  on  that  day  "he  signed  and  sealed  said  bond  as  supplemental 
security  as  aforesaid."  The  plea  then  further  avers,  that  Neely  had 
faithfully  discharged  his  duties  as  guardian,  and  had  rendered  a  just 
account  of  his  guardianship,  from  time  to  time,  to  the  probate  court  as 
required,  and  had  complied  Avith  all  the  lawful  orders  of  the  court, 
relative  to  the  goods  and  chattels  of  the  ward  that  came  to  his 
[*8]  hands  since  the  *last  mentioned  day  ;  and  that  neither  at  the 
time  when  the  defendant  executed  the  bond,  nor  subsequently, 
had  the  guardian  any  money  or  effects  in  his  hands  belonging  to  the 
ward.  The  sufficiency  of  this  plea  depends  upon  the  question,  whether 
the  defendant  became  liable  as  an  original  obligor.  That  such  was  the 
intention  of  the  parties,  and  the  legal  effect  of  the  undertaking,  we 
have  no  doubt.  The  guardian,  with  certain  sureties,  had,  in  1837, 
executed  this  bond,  and  in  1844  he  was  required,  not  to  give  a  new- 
bond  with  other  sureties,  but  to  give  supplemental  security  on  this 
bond,  and,  in  obedience  to  that  order,  the  defendant  executed  and 
became  a  party  to  the  old  bond,  without  any  change,  either  in  its  date  or 
in  any  other  respect.  This  clearly  manifests  the  intention,  that  the 
liability  of  the  defendant  should  be  the  same  as  if  he  had  signed  it  at 
the  same  time  with  the  other  parties  to  it.  It  is  but  a  question  of 
intention,  to  be  gathered  from  the  nature  of  the  transaction.  The  bond, 
at  the  time  he  executed  it,  was  already  an  existing  obligation,  and  had 
been  for  years  binding  upon  the  guardian  and  his  other  sureties,  and 
we  are  not  to  suppose  that  they  intended  to  create  a  new  and 
independent  obligation  so  that  the  same  instrument  would  impose 
different  liabilities  upon  the  various  parties  to  it.  Indeed,  unless  we 
hold  the  liability  of  the  defendant  to  be  that  of  an  original  obligor,  we 
must  decide,  in  effect,  either  that  the  bond  ceased  to  be  obligatory 
upon  the  original  parties,  or  that  it  never  was  binding  upon  the 
defendant.  Necessarily  the  bond  must  impose  the  same  obligations 
upon  all  the  parties  that  are  bound  by  it.  {Suppose  the  other  obligors 
had  been  sued  in  this  action  with  the  present  defendant,  this  plea,  if 
sustained,  would  have  been  as  available  to  them  as  to  him,  for  in  this 
form  of  action  the  recovery  must  be  against  all  of  the  defendants  or 
none  — unless  where  a  personal  defence  is  interposed,  such  as  infancy 
or  bankruptcy;  and  the  same  amount  must  be  recovered  against  all. 
Indeed,  the  execution  of  this  bond  by  the  defendant,  was  entirely  a 
nugatory  act,  or  else  his  liability  upon  it  is  the  same  as  if  he  had  exe- 
cuted it  at  the  same  time  with  the  others,  and,  is  identically  the  same 
as  theirs.  The  demurrer  was  properly  sustained  to  both  these  pleas. 
There  is  no  other  question  presented  by  this  record,  worthy  of  serious 
consideration.  The  judgment  of  the  circuit  court  is  affirmed  with 
costs.  Judyment  affirmed. 
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♦Samuel  Hazell  v.  Charles  A.  Shelby.  [*9] 

Error  to  Massac. 

1.  Statute  —  construed  —  slander  and  libel.  That  part  of  the  third  section  of 
the  sixty-sixth  chapter  of  the  revised  statutes,  which  provides  that  "  every  action 
upon  the  case  for  words,  shall  be  commenced  within  one  year  next  after  the 
words  spoken,  and  not  after,"  is  not  broad  enough  to  include  actions  for  libel, 
but  is  confined  exclusively  to  actions  for  verbal  slander. (1) 

2.  Same  —  of  limitations  —  not  extended  by  implication.  It  is  a  familiar  princi- 
ple, that  a  statute  of  limitations  shall  not  be  applied  to  cases  not  clearly  within  its 
provisions.  (2) 

TKis  was  an  action  for  libel  by  Hazell  against  Shelby.  Shelby 
pleaded  the  statute  of  limitations,  that  he  was  not  guilty,  within  one 
year  of  the  time  of  the  commencement  of  the  suit.  To  which  plea 
there  was  a  general  demurrer  and  joinder.  The  demurrer  was  over- 
ruled at  May  term,  1849.  Case  was  heard  before  Denning,  judge. 
The  defendant  in  the  circuit  court  sued  out  this  writ  of  error. 

The  error  assigned,  was  the  sustaining  of  the  demurrer  to  the  plea. 

J.  Dougherty,  for  plaintiff  in  error,  says :  That  the  action  for 
written  slander  is  not  barred  at  the  expiration  of  one  year,  and  is  only 
barred  at  the  expiration  of  five  years  from  and  after  the  publishing 
thereof,  and  refers  to  Revised  Statutes,  page  349,  sections  1  and  3. 

The  statute  of  limitations  is  to  be  strictly  construed.  See  Angell 
on  Limitations,  page  532;  1st  Starkie  on  Slander,  page  473-4. 

T.  Gr.  C.  Davis,  for  defendant  in  error:  Limitations  of  actions  are 
founded  on  considerations  of  public  policy.  Angell  on  Limitations, 
page  7,  sec.  9.  They  have  for  their  end,  the  prevention  of  litigation, 
and  should  be  strictly  interpreted  to  give  quiet  and  repose  to  society. 

Everything  should  be  included  which  is  not  exempted  from  or 
excepted  out  of  the  operation  of  the  statute  of  limitations,  especially 
in  actions  for  tort. 

The  rule  of  decision  in  Mississippi  should  be  adopted  here.  Angell 
on  Lim.,  page  326,  note. 

Treat,  C.  J.     This  was  an  action  for  libel.     The  defendant 
pleaded  that  the  *cause  of  action  did  not  accrue  within  one  year  [*10] 
before  the  commencement  of  the  suit.     The  court  overruled  a 
demurrer  to  the  plea,  and  judgment  was  entered  for  the  defendant. 

If  the  plea  can  be  sustained,  it  must  be  on  the  ground  that  the 

(1)  Superseded  by  Stat.  1861,  Feb.  words  or  necessary  implication,  Thomp- 
21;  L.  1861,  p.  143,  an  act  relating  to  son«.  Weller,  85  111.,  197.  Rule  applied 
the  laws  of  limitations,  §  2;  see  R.  S.,  as  to  statutes  of  limitation,  Thompson 
1874,  p.  675,  §  13;  Cothran's  Stat.,  p.  v.  Alexander,  11  111.,  54;  Watt «.  Kirbv, 
943,  §  13.  15  111.,  200.     Nevertheless  such  statutes 

(2)  In  construing  statutes  of  limita-  are  to  be  construed  liberally  to  accom- 
tion  the  court  can  only  hold  that  they  plish  their  end,  Hubbard  v.  Stearns,  86 
embrace  such  subjects  as  are  specifically  U^-'  ^5;  Lambkin  «.  People,  94  111.,  501, 
named  or  embraced  in  enumerated  which  is  to  quiet  parties,  after  so  much 
classes.  Cases  or  classes  not  enume-  tii^e  lias  elapsed  as  affords  a  presump- 
rated  are  excluded,  by  implication,  Chi.  tio^i  t^iat  evidence  may  be  lost  by  death 
&  N.  W.  R'y  Co.  -y.  Jenkins,  102  111.,  or  forgetfulness,  Phoebe  «.  Jay,  Breese 
588;  statutes  in  derogation  of  the  com-  ^^^-  1885),  207. 

mon  law  have   no  force   beyond   their 
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cause  of  uction  is  embraced  by  the  od  section  of  the  66th  chapter  of 
the  revised  statutes,  which  provides  that  "  every  action  upon  the  case 
for  words  shall  be  commenced  within  one  year  next  after  the  words 
spoken,  and  not  after."  This  section  is  not  broad  enough  to  include 
actions  for  libel,  but  is  confined  exclusively  to  actions  for  verbal  slander. 
It  is  strictly  applicable  in  its  terms  to  the  latter  class  of  actions,  and 
can  not  be  extended  by  construction  to  other  actions,  although  the 
same  reasons  may  exist  for  limiting  them.  It  is  a  familiar  principle 
that  a  statute  of  limitations  shall  not  be  applied  to  cases  not  clearly 
within  its  provisions. 

A  British  statute  limited  the  bringing  of  actions  for  words  spoken 
to  two  years,  and  it  was  held  by  the  courts  not  to  extend  the  libels. 
Angell  on  Limitations,  335. 

Cases  within  the  reason,  but  not  within  the  words  of  the  statute,  are 
not  barred,  but  may  be  considered  as  omitted  cases,  which  the  legis- 
lature did  not  deem  proper  to  limit,  ^qq  Bedell  v.  Jcmney,  4  Oilman, 
193,  and  authorities  there  cited.  The  circuit  court  erred  in  overruling 
the  demurrer  to  the  plea.  Whether  the  action  for  written  slander  is 
barred  in  five  years,  under  the  first  section  of  the  chapter  before 
referred  to,  or  whether  it  is  a  casus  omissus,  are  questions  which  need 
not  now  be  decided. 

The  judgment  of  the  circuit  court  is  reversed,  with  costs,  and  the 
cause  is  remanded  for  further  proceedings. 

Judgment  reversed. 

Zepaniah  Taylor,  administrator  et  ah,  v.  Job  Davis,  administrator. 

Error  to  Massac. 

1.  Public  lands  —  occupying  claimants  land.  The  first  section  of  the  sixty-first 
chapter  of   the  revised   statutes,    1845,   makes  valid   all    "contracts,    promises, 

assumpsits  or  undertakings,"  made  in  good  faith  for  the  sale  of  improve- 
[*11]   ments  made  on  the  public  lands.       *This  statute   does  not  require  that 

there  should  in  every  case  be  a  complete  contract,  as  defined  by  the  com- 
mon law,  but  authorizes  a  recovery  upon  such  promises  and  undertakings  as  do 
not  strictly  amount  to  a  contract.{l) 

2.  Same.  This  statute  authorizes  a  promise,  which  is  a  mere  gratuity,  to  be  en- 
forced. The  presumption  is,  that  a  party  accepts  a  proposition  for  his  benefit, 
unless  his  dissent  be  shown. 

This  was  an  action  originally  commenced  before  a  justice  of  the 
peace,  by  the  plaintiff  in  error  against  the  defendant  in  error,  to 
recover  the  value  of  an  improvement  on  congress  land.  A  jury  was 
impanneled  before  the  justice,  who  found  a  verdict  for  the  plaintiff 
for  twenty-four  dollars  and  costs  of  suit. 

The  defendant  took  an  appeal  to  the  circuit  court  of  Massac  county. 
And  at  the  May  term  of  1849  of  said  court,  the  cause  was  tried  before 
Denning,  judge,  and  a  jury,  which  resulted  in  a  verdict  for  the  de- 
fendant. The  plaintiff  moved  the  court  for  a  new  trial,  but  the  motion 
was  denied  and  judgment  was  rendered  for  the  defendant  for  costs. 

(1)  The  decision  in  this  case  was  modi-  not    be   implied    in    law.      The    party 

fied  in   Blankenship  v.  Cuttrell,  16  111.,  claiming  must  show  an   express  agree- 

62;  in  which  case  it  was  held  a  contract  ment  to   pay  for   them  before  he   can 

to  pay  for  improvements  upon   public  recover. 


land,  made  after  entry  on  the  land,  will 
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The  plaintiff  excepted  to  the  decision  of  the  court  in  refusing  to 
grant  a  new  trial,  and  tendered  a  bill  of  exceptions,  which  was  filed. 
The  plaintiff  below  sues  out  the  writ  of  error. 

E.  S.  NELSOisr,  for  plaintiff  in  error.  The  verdict  is  against  law 
and  evidence.  See  Kevised  Stat.,  336,  chapter  61,  section  1;  Appendix 
to  Revised  Statutes,  617;  Tucker  v.  Wood,  12  Mass.,  p.  189. 

The  court  erred  in  its  instruction  to  the  jury.  See  Wilcox  v. 
Kinzie,  3  Scammon,  p.  223;  Stout  v.  Mc Adams,  2  Scam.,  p.  68; 
Humphrey  v.  Collin,  47. 

The  court  erred  in  refusing  to  grant  a  new  trial.  Barton  v.  Clark, 
1st  Con.  Eep.,  page  472-3  and  5;  Hammond  v.  Wadham,  5  Mass.  Eep., 
555;  Tucker  v.  Woods,  12  John.,  page  189;  Oopperwhaite  v.  Jones, 
2  Dallas,  page  56. 

T.  C.  G.  Davis,  for  defendant  in  error:  The  evidence  in  this  case 
shows  there  was  no  complete  contract  between  the  parties.  To  make 
a  contract  complete,  both  parties  must  agree  to  it.  Chitty  on  Con- 
tracts, page  9. 

They  must  assent  to  the  same  subject  matter  in  the  same  sense.  1st 
Svimner,  page  218. 

If  one  party  does  not  accede  to  a  promise  as  made,  the  other  is  not 
bound  by  it.     7th  John.,  470. 

A  new  trial  will  not  be  awarded,  unless  the  verdict  of  the 
*jury  is  manifestly  and  palpably  against  the  evidence.     5th  [*12] 
Gilman,  72;  1st  Scammon,  128,  420,  532;  2d  Scammon,  350, 
358;  2d  Gilman,  618. 

The  instructions  given  by  the  court,  at  the  instance  of  defendant, 
could  not  mislead  the  jury,  and  therefore  it  was  not  erroneous. 

Trumbull,  J,  This  suit  was  originally  commenced  by  Samuel  N. 
Taylor  against  Amaziah  Davidson,  before  a  justice  of  the  peace,  to 
recover  for  an  improvement  made  upon  government  land.  The  plain- 
tiff recovered  judgment  before  the  justice,  which  was  reversed  upon 
appeal  to  the  circuit  court,  and  the  refusal  of  that  court  to  grant  anew 
trial  is  the  only  question  in  the  case. 

The  bill  of  exceptions  contains  the  whole  evidence,  from  which  it 
appears  that  Davidson,  in  a  conversation  with  Taylor,  in  reference  to 
an  improvement  which  the  latter  claimed  upon  congress  land,  stated, 
"that  he  would  pay  him  for  said  improvement  what  it  was  worth  to 
him,  said  defendant."  Another  witness  testified  that  "defendant 
Davidson  said  to  him,  the  witness,  that  Taylor  had  made  a  pass  at  him 
relative  to  pay  for  the  improvement,  then  recently  entered  by  defen- 
dant, and  that  defendant  had  said  to  Taylor  that  he  had  always  thought 
that  if  he  should  ever  enter  an  improvement  of  another  man,  made 
on  congress  land,  he  would  pay  him  whatever  it  was  worth,  but  that 
he  would  not  be  willing  to  pay  him,  Taylor,  what  he  wanted  for  his 
improvement,  but  he  was  willing  to  leave  it  to  two  disinterested  men." 

It  was  further  proven  that  the  improvement  was  made  by  Taylor, 
and  that  it  was  worth  twenty-five  or  thirty  dollars,  at  the  time  David- 
son entered  it. 

The  testimony  of  Lefevre,  who  was  introduced  as  a  witness,  first 
by  the  plaintiff  and  subsequently  by  the  defendant,  is  so  confused  and 
uncertain  as  it  appears  in  the  record,  that  it  is  difiicult  to  understand 
2  — Vol.  11,  111.  9 
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or  perceive  how  it  could  have  uny  particular  bearing  in  the  cause.     In 
one  part  of  Lefevre's  testimony  he  speaks  of  the  pre-emption  of  one 
Hagarty,  mentioned  by  witness  Moody,  when  in  fact  Moody  had  not 
in  his  evidence  saie".  anything  about  a  pre-emption  of  Hagarty.  or  of 
any  other  person.     It  is  also  impossible  to  gather  from  the 
[*13]  record  whether  the  conversation  *  detailed  by  Lefevre,  as  hav- 
ing taken  place  between  himself  and  Taylor,  occurred  at  the 
time  witness  went  to  the  land  office  to  make  the  entry  for  Davidson,  or 
when  he  happened  there  at  some  other  time. 

The  foregoing  was  in  substance  all  the  testimony  in  the  cause,  and 
we  think  it  makes  out  such  a  case  as  under  our  statute  should  have 
entitled  the  plaintiff  to  a  verdict.  It  is  objected,  however,  that  to 
make  a  contract  complete  both  parties  must  agree  to  it,  and  that  there 
is  no  evidence  that  Taylor  assented  to  the  proposition  of  Davidson, 
to  pay  him  for  the  improven^ent  Avhat  it  was  worth  to  him,  Davidson. 
The  statute,  R.  S.,  ch.  61,  sec.  1,  is  very  broad,  and  makes  valid  all 
"contracts,  promises,  assumpsits  or  undertakings,"  made  in  good  faith 
for  the  sale  of  improvements  made  on  the  public  lands.  This  statute 
does  not  require  that  there  should  in  every  case  be  a  complete  contract 
as  defined  by  the  common  law,  but  authorizes  a  recovery  upon  such 
promises  and  undertakings  as  do  not  strictly  amount  to  a  contract. 
The  witness  who  testifies  to  the  promise  in  this  case  does  not  state  when 
it  was  made,  but  from  what  the  next  Avitness  says,  that  Davidson  told 
liim  about  a  "  pass  "  made  by  Taylor  in  reference  to  pay  for  the  improve- 
ments then  recently  entered  by  Davidson,  it  is  apparent  that  the 
promise  was  made  after  the  entry  of  the  land.  In  such  a  case  the 
promise  is  a  mere  gratuity,  which  the  statute  authorizes  to  be  enforced. 
E.  S.,  G17.  The  presumption  is,  that  a  party  accepts  a  proposition 
which  is  for  his  benefit  unless  his  dissent  be  shown.  After  the  entry 
of  the  improvement  by  the  defendant,  the  plaintiff  was  at  his  mercy, 
and  could  only  recover  upon  his  voluntary  promise.  This  case  is 
unlike  that  of  an  ordinary  sale  of  property,  where  one  party  offers  to 
give  a  certain  price  for  it,  which  the  other  agrees  to  take.  Here  the 
plaintiff's  improvement  was  irredeemably  gone.  He  could  not  fix  a 
price  upon  it,  but  was  bound  to  lose  it  or  accept  what  the  plaintiff 
might  please  to  give  or  promise  to  pay  him.  In  such  a  case  the  fact 
that  plaintiff  accepted  the  proposition,  may  well  be  implied,  without 
evidence  to  show  it  affirmatively.  If  it  appeared  that  the  promise 
was  made  before  the  entry  of  the  land,  some  proof  of  acceptance  might 
be  required,  as  till  entered  the  owner  might  claim  and  enforce  his  rights 
to  an  improvement  upon  public  land. 

Looking  at  the  evidence  as  contained  in  the  record,  we  are 

[*14]  *  satisfied  that  the  verdict  was  manifestly  against  it,  and  should 

have  been  set  aside.     The  jury,  most  probably,  labored  under 

a  misapprehension  as  to  what  was  necessary  to  constitute  a  contract  in 

this  case. 

The  judgment  of  the  circuit  court  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


10 


1849.]  Gordon"  v.  Freeman.  14-15 

Syllabus.     Opinion  of  the  Court. 


George  D.  Gordon  v.  Jonathan  Freeman,  surviving  partner  of 

G.  A.  Koblitz. 

Appeal  from  Alexander. 

_  1.  VAB.i:-Si-ER^mF?>  — assignment— payment.  If  the  legal  or  equitable  interests 
in  partnership  effects  have  been  transferred  to  an  assignee,  a  debtor  who  should 
pay  a  debt  to  either  of  the  partners,  after  notice  of  the  assignment,  would  be  lia- 
ble to  pay  again  to  assignee. 

2.  Same.  After  a  dissolution  of  a  partnership,  either  party  may  receive  a  debt 
due  the  firm,  notwithstanding  an  agreement  between  the  partners,  of  which  the 
debtor  has  notice,  that  one  of  their  number,  or  a  third  person,  shall  alone  collect 
and  pay  the  debts.  (1) 

This  was  an  action  of  debt  on  account  etc.;  pleas  nil  debet  and  pay- 
ment. The  cause  came  on  to  be  heard  at  May  term,  1848,  before  Den- 
ning, judge,  and  a  jury.  Verdict  and  judgment  for  plaintiff  for 
1175  40.  Motion  for  a  new  trial  denied,  and  defendant  Gordon 
appealed. 

Plaintiff  below  proved  his  account  filed,  being  for  goods,  wares  and 
merchandize. 

The  defendant  introduced  the  following  receipt.  '"  Eeceived  of 
George  D.  Gordon,  the  sum  of  one  hundred  and  eighty-five  dollars,  in 
full  of  all  accounts,  Cairo,  June  10th,  1847.  G.  A.  Koblitz,  for  G.  A. 
Koblitz  &  Co.;"  which  was  read  to  the  jury. 

^Evidence  was  adduced  to  show  that  defendant,  Gordon,  had  notice 
of  the  authority  given  to  Freeman  to  collect  the  debts  of  the  firm  of 
Koblitz  &  Company. 

W.  B.  ScATEs,  for  appellant.     D.  J.  Baker,  for  appellee. 

Trumbull,  J.  Koblitz  &  Freeman,  who  had  been  partners  in  trade, 
under  the  name  of  G.  A.  Koblitz  &  Co.,  dissolved,  and  by  a 
written  *assignment  placed  their  effects  in  the  hands  of  a  third  r*15l 
person,  for  the  purpose  of  collecting  and  paying  their  debts. 
Subsequently,  the  assignee  resigned  the  trust,  and  by  consent  of 
Koblitz  placed  the  effects  of  the  firm  in  the  hands  of  Freeman,  the 
other  partner,  who  was  verbally  authorized  to  act  in  the  place  of  the 
first  assignee,  and  collect  and  pay  the  debts.  After  this  arrangement, 
of  which  Gordon,  who  owed  the  firm  an  account,  had  notice,  he 
obtained  from  Koblitz,  in  the  name  of  the  firm,  a  receipt  in  full  of  all 
demands.  Freeman,  in  the  name  of  the  firm  and  as  surviving  partner, 
prosecuted  this  suit  against  Gordon  upon  the  account,  which  Koblitz 
had  previously  receipted,  and  in  the  circuit  court  recovered  judgment. 
Gordon,  under  the  plea  of  payment,  gave  in  evidence  the  receipt  which 
he  had  obtained  from  Koblitz,  in  the  name  of  the  firm,  notwithstand- 
ing which  the  jury  found  against  him.  and  the  court  refused  to  set 
aside  the  verdict,  which  is  the  error  complained  of. 

Assuming  that  Gordon  paid  the  account  to  Koblitz,  as  the  receipt 
states,  and  there  is  nothing  in  the  record  to  show  any  collusion,  or 
that  he  did  not,  can  he  be  made  to  pay  it  again  to  Freeman,  who  had 
been  authorized  to  collect  and  pay  the  debts  of  the  firm?  This  will 
depend  upon  the  fact  whether  the  partners  by  the  assignment  trans- 
it '^'r^?^^^^'^^  "■  ^''^^^'  ^^  ^^^^  2^0=  (1)  See  Gregg  v.  James,  Breese,  1(»7 
Bank  of  Montreal  v.  Page,  98  111.,  109.       and  note  2;  Major®.  Hawkes.  12  111.   298 
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ferred  any  interest  in  the  partnership  effects  to  the  assignee,  or 
whether  they  simply  clothed  him  with  authority  as  their  agent  to 
collect  and  pay  the  debts  of  the  concern.  There  is  nothing  in  the 
record  to  show  that  the  assignee  had  any  interest  in  the  effects  trans- 
ferred. All  that  appears  is,  ''that  the  firm  of  G.  A.  Koblitz  &  (Jo. 
assigned  to  him  all  partnership  effects  of  the  said  company,  and  dis- 
solved partnership,  for  the  purpose  of  paying  the  debts  of  the  firm  and 
collecting  the  debts  due  the  firm." 

The  written  assignment  is  not  set  out  in  the  record,  and  the 
statements  of  its  contents,  as  given,  shows  that  the  assignee  was  a 
mere  agent  to  collect  and  pay  debts.  The  manner  in  which  the 
assignee  resigned  his  trust,  by  simply  handing  over  the  partnership 
effects  to  one  of  the  partners,  would  seem  to  indicate  that  he  had  no 
interest  in  them;  and  the  fact  that  he  may  have  been  styled  an 
assignee,  would  not  give  him  any  interest  if  he  was  clothed  with  a 
bare  authority  to  collect  and  pay  debts.  Such  an  authority  would  be 
revocable  at  any  time,  and  either  partner  would  be  at  liberty  to 
[*16]  receive  debts  due  the  firm,  *although  they  might  have  author- 
ized another  to  do  it  for  them.  It  would  be  otherwise,  if  it 
appeared  that  the  legal  or  equitable  interest  in  the  partnership  effects 
had  been  transferred  to  the  assignee ;  in  that  event,  a  debtor  who 
should  pay  a  debt  to  either  of  the  partners  after  notice  would  be  liable 
to  pay  again  to  the  assignee;  but  the  rule  seems  to  be  well  settled  by 
the  authorities,  that  after  a  dissolution  of  a  partnership  either  partner 
may  receive  a  debt  due  the  firm,  notwithstanding  an  agreement 
between  the  partners,  of  which  the  debtor  has  notice,  that  one  of  their 
number,  or  a  third  person,  shall  alone  collect  and  pay  the  debts. 
Collyer  on  Partnership,  section  638;  Bristow  v.  Taylor,  2  Starkie's 
Rep.,  50;  Napier  v.  M'Leod,  9  Wend.,  120. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 

Judgment  reversed. 


Sullivan  v.  Dollins. 
Appeal  from  Franklin. 

1.  Appeal  —  bond — presumption.  The  presumption  in  the  supreme  court,  is 
that  the  clerk  of  the  circuit  was  satisfied  of  the  right  of  the  attorney  to  use  the 
name  of  the  appellant,  to  an  appeal  bond,  before  he  accepted  such  bond. 

2.  Attokney  —  authority  —  Jiow  questioned.  The  authority  of  an  attorney  to 
execute  an  appeal  bond,  will  only  be  inquired  into  when  it  is  questioned  by  affi- 
davit. (1) 

This  was  a  motion  made  to  dismiss  the  appeal,  for  reasons  which 
are  fully  stated  in  the  opinion. 

S.  Breese,  for  the  motion.     W.  B.  Scates,  contra. 

Treat,  C.  J.  The  appeal  bond  in  this  case  is  executed  in  the  namo 
of  the  appellant,  *'by  H.  B.  Montgomery,  his  attorney."  A  motion  is. 
made  to  dismiss  the  appeal,  because  the  authority  of  the  attorney  does 

Cited  —  Love  v.  Moynehan,  16  111.,  (1)  It  is  presumed  the  trial  court  had j 
277;  Chi.  &  R.  I.  R.  R.  Co.  v.  Crandall,  proper  evidence  of  the  attorney's  author.' 
41  111.,  234;  O'Brien  v.  Palmer,  49  111.,  ity.  111.  C.  R.  R.  Co.  v.  Johnson,  40 
72;  Clark  v.  Callison,  7  Bradw.,  263.  111.,  35. 
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not  appear.     The  motion  will  be  denied.    The  presumption  here  is  that 
the  clerk  of  the  circuit  court  was  satisfied  of  the  right  of  the  attorney 
to  use  the  name  of  the  appellant  before  he  accepted  the  bond.     This 
court  will  not  enquire  into  his  authority  until  it  is  questioned 
by  affidavit.     Cainphell  *v.  State  Bank,  1  Scammon,  423.     In  [*17] 
this  class  of  cases  the  court  will  require  the  proof  of  the  author- 
ity to  be  exhibited,  on  the  filing  of  an  affidavit,  stating  the  belief  of 
the  appellee,  or  his  attorney,  that  the  bond  was  signed  without  legal 
authority. 

Motio7i  de7iied. 

Thomas  P.  Ayres  v.  Robert  R.  Kelley. 

Appeal  from  Williamson. 

1.  Pleading  —  replication,  de  injuria.  A  plaintiff  may,  under  the  replication 
of  de  injuria,  to  the  plea  of  son  assault  demesne,  without  a  special  replication 
or  a  new  assignment,  show  that  the  defendant's  battery  was  excessive.(l) 

2.  Same.  The  replication  de  injuria  is  a  general  traverse  of  the  whole  plea, 
and  under  it  the  plaintiff  is  at  liberty  to  adduce  any  proof  that  tends  to  disprove 
any  of  the  facts  alleged  in  the  plea.  (2) 

3.  Practice — x>leading  new  matter  in  trespass.  It  is  only  where  the  plaintiff 
seeks  to  introduce  new  matter,  which  shows  that  the  facts  stated  in  the  plea, 
though  true,  do  not  justify  the  trespass,  that  he  is  required  to  reply  specially, 
or  new  assign.  (3) 

4.  ^^ME.--right  to  abandon  claim.  It  is  the  right  of  either  party  to  a  suit  to 
abandon  any  substantive  part  of  his  claim  or  defense.  (4) 

This  was  an  action  of  trespass,  for  assault  and  battery,  by  Kelley 
against  Ayres.     Heard  at  the  September  term,  1849,  before  Denning, 

Followed  —  Ambrose  «.  Eoot,  11  111.,  Allen  «.    Scott,   13  111.,  80;  Lincoln  v. 

497;  Cited  —  Dana  v.   Adams,   13  111.,  M'Laughlin,  74  111.,  11;  as,  in  trespass 

691 ;   Limited  —  Spencer  v.  M'Masters,  against  an  officer  who  levies  on    the 

16  111.,  405;  Overruled  —  as  to  with-  separate  property  of  a  married  woman 

drawal  of  pleas.  New  Eng.   Ins.  Co.  v.  for    the    debt    of     her    husband,    and 

Wetmore,  32  111. ,  221 ;  Gizler  v.  Witzel,  who  pleads  his  writ,  and  that  the  prop- 

82  111.,  322.  erty   was   in   the   husband,    Lincoln   v. 

(1)  If  greater  force  was  used  than  M'Laughlin,  74  111.  11.  See  Collins  v. 
necessary,  as  in  taking  possession  of  Waggoner,  Breese  (ed.  1885),  26,  note, 
premises  under  a  contract  of  lease  con-  (4)  This  doctrine  is  not  approved.  It 
ditioned  to  enter  and  re-possess  in  the  was  sanctioned  in  Fitzgerald  v.  Fur- 
event  of  default  of  payment  of  the  rent  geson,  25  111. ,  138,  but  a  modification 
reserved,  the  party  injured  should  re-  was,  by  implication,  suggested  in  Dana 
ply  the  excess,  or  give  evidence  thereof,  «.  Adams,  13  111.,  691,  in  which  case  it 
under  general  replication  de  injuria,  was  held  defendant  may,  of  right, 
Ambrose  v.  Root,  post,  p.  497.  withdraw  a  plea,  but  not  his  appearance, 

(2)  On  issue  taken  upon  a  replication  unless  by  leave  of  court,  upon  special 
de  injuria  to  \)leB.  of  son  assault  demesne,  application,  see  Brush  «.  Seguin,  24 
the  burden  is  on  defendant  to  show  the  Hh,  254.  In  New  England  Fire  and 
assault  was  made  in  necessary  self  de-  Marine  Ins.  Co.  v.  Wetmore,  32  111.,  221, 
fense,  and,  that,  in  making  the  assault,  the  court  declined  to  follow  this  case, 
he  used  no  more  force  than  was  neces-  and,  in  effect  overruled  it,  holding  it 
sary  for  self  protection.  Gizler  v.  Wit-  discretionary  with  the  court  to  allow  or 
zel,  82  111.,  322.  refuse   to   defendant   to   withdraw    his 

(3)  Where  a  defense  sets  up  a  matter  P^^asj  so,  in  Miles  «.  Danforth,  37  111., 
of  positive,  or  absolute,  right,  a  special  ^,^6,  it  was  held  discretionary  to  allow 
replication  is  required.  Where  the  de-  ^}^%  withdrawal  of  a  replication.  And 
fense  amounts  to  an  excuse  for  the  act  ^^  ^eigh  v.  Hodges,  3  Scarn.,  15,  it  is  al 
complained  of,  or  the  like,  a  general  ^^^^  discretionary  with  the  trial  court 
replication,  as  de  injuria,  is  suificient.  *«  ^^^o^  t^®  withdrawal  of  a  plea. 
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judge,  and  a  jury.  Verdict  and  judgment  for  plaintiff  for  $33  33. 
The  defendant  appealed.  The  defendant  filed  two  pleas  —  1st,  not 
guilty;  2d,  non  assault  demes7ie.  Before  the  trial  of  the  cause  defen- 
dant moved  the  court  for  leave  to  withdraw  his  plea  of  not  guilty, 
which  was  denied  by  the  court.  The  denial  of  this  motion  is  assigned 
for  error. 

J.  Dougherty,  for  appellant,  insisted:  1st.  That  the  motion  to 
withdraw  a  plea  is  a  motion  of  course,  and  refers  to  Tidd's  Practice, 
674. 

2d.  If  the  defendant  justifies  in  an  action  of  trespass,  and  the 
plaintiff  relies  on  any  fact  or  circumstance  which  either  deprives  the 
defendant  of  the  justification,  etc.,  he  must  reply  it  specially,  instead 
of  replying  de  injuria  sua,  etc.,  because  such  fact  or  circumstance 
can  not  be  given  in  evidence  under  the  issue  de  injuria.  Starkie's 
Evidence,  page  1134,  note  a  ;  1  Chitty  on  Pleading,  592,  593,  and  414; 
Warrell  v.  Clare,  2  Campbell,  629;  15th  Mass.,  347. 

[*18]      *K.  F.  WiNGATE,  for  appellee. 

Treat,  C.  J.  This  was  an  action  of  trespass,  for  an  assault  and 
battery.  The  defendant  pleaded  not  guilty,  on  which  issue  was  taken, 
and  son  assault  demesne,  to  which  plaintiff  replied  de  injuria.  Pre- 
vious to  the  trial  the  defendant  asked  leave  to  withdraw  the  plea  of 
not  guilty,  which  the  court  denied.  On  the  trial,  the  court  refused 
to  instruct  the  jury,  "that,  if  the  complainant  committed  the  first 
assault,  the  verdict  should  be  not  guilty  ;  "  but  instructed  them  that 
if  the  defendant  carried  his  resistance  further  than  was  necessary,  in 
self  defence,  they  should  find  for  the  plaintiff. 

It  is  insisted  that,  under  the  issue  formed  in  this  case,  the  defence 
was  complete  on  proof  that  the  plaintiff  committed  the  first  assault, 
although  the  defendant  may  have  used  more  force  than  was  necessary 
to  repel  it.  There  are  some  authorities  that  favor  this  view  of  the 
case,  but  the  better  opinion  seems  to  be,  that  the  plaintiff  may,  under 
the  replication  of  de  injioria  to  the  plea  of  son  assmdt  demesne,  and 
vi^ithout  a  special  replication  or  a  new  assignment,  show  that  the 
defendant's  battery  was  excessive.  It  is  so  laid  down  in  2  Greenleaf's 
Ev.,  sec.  95;  1  Stephens'  N.  P.,  216,  and  1  Chitty's  PI,  626,  10th  Am. 
Ed. ;  and  expressly  decided  in  the  cases  of  Fisher  v.  Bridges,  4  Black- 
ford, 518,  and  Curtis  v.  Carson,  2  New  Hampshire,  539.  In  Bennett 
V.  Appleton,  25  Wendell,  371,  it  was  held,  in  an  action  of  assault  and 
battery,  where  molliter  manus  imposuit  was  pleaded,  that  the  plain- 
tiff could,  under  the  replication  rtfe  ijijuria,  recover  damages  for  an 
excess  of  force  on  the  part  of  the  defendant.  In  Hannen  v.  Edes,  15 
Mass.,  347,  where  the  defendant  to  an  action  for  an  assault  and  battery 
pleaded  that  as  master  of  a  vessel  he  moderately  chastised  the  plain- 
tiff, one  of  the  crew  of  the  ship,  for  a  wilful  disobedience  of  orders, 
to  which  the  plaintiff  replied  de  injuria,  the  court  held  that  it  was 
competent  for  the  plaintiff  to  prove  that  the  beating  was  excessive, 
and  beyond  all  proportion  to  the  offence  committed.  Those  cases  are 
not  distinguishable  in  principle  from  the  one  before  us.  The  replica- 
tion de  injuria  is  a  general  traverse  of  the  whole  plea,  and  under  it 
uhe  plaintiff  is  at  liberty  to  adduce  any  proof  that  tends  to  dis- 
prove any  of   the  facts   alleged    in  the  plea.      It  is  only  when  the 
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*  plaintiff  seeks  to  introduce  new  matter,  which  shows  that  the  [*19] 
facts  stated  in  the  plea,  though  true  do  not  justify  the  trespass, 
that  he  is  required  to  reply  specially  or  new  assign.  2  Greenleaf's 
Ev.,  §  633.  The  plea  in  this  case,  pursuing  the  form  in  3d  Chitty's 
PL,  1068,  alleges,  that  the  defendant  committed  the  act  complained 
of  in  self  defence,  "necessarily  and  unavoidably,"  and  did  "no 
unnecessary  damage  to  the  plaintiff."  A  material  averment  of  the 
plea  is,  that  no  more  force  was  used  than  was  necessary  to  repel  the 
assault.  If  that  degree  of  force  was  exceeded,  the  averment  fails,  and 
with  it  the  defence.  There  was  no  error  in  the  instructions  of  the 
court. 

We  think,  however,  that  the  court  erred  in  not  allowing  the  defen- 
dant to  withdraw  his  plea.  The  plaintiff  has  an  unqualified  right  to 
dismiss  his  whole  case,  or  any  substantive  cause  of  action  stated  in  his 
declaration.  The  rights  of  the  parties  should  be  reciprocal.  The 
defendant  should  be  permitted  to  abandon  his  whole  defpnce,  or  any 
distinct  part  of  it.  This  is  a  matter  of  course.  The  court  has  no 
discretion  over  it.  How  the  plaintiff  can  be  injured  by  the  uncondi- 
tional withdrawal  of  a  plea,  Ave  are  at  a  loss  to  conceive.  In  this  case, 
it  removed  the  burden  of  proving  his  cause  of  action.  It  was  insisted 
on  the  argument  that  the  defendant  was  not  prejudiced  by  the  refusal 
of  the  court.  It  may  be  otherwise.  His  object  in  withdrawing  the 
plea  may  have  been  to  dispense  with  the  further  attendance  of  the 
witnesses  relied  on  to  prove  the  cause  of  action,  and  thereby  diminish 
the  amount  of  costs  which  he  might  be  adjudged  to  pay. 

The  judgment  of  the  circuit  court  is  reversed,  with  costs,  and  the 
cause  is  remanded  for  further  proceedings. 

Judgmetif  reversed. 

Caton,  justice,  said,  I  am  not  prepared  to  concur  in  reversing  this 
judgment. 

*  Gaty,  Cune  and  Glasby  v.  Charles  Pittman".      [*20] 
Appeal  from  St.  Clair. 

1.  Recording  law  —  priority.  A  recorded  deed  will  take  priority  of  an  attach- 
ment, levied  before  the  deed  was  recorded,  if  a  notice  of  the  levy  of  the  attachment 
was  not  filed  with  the  recorder. 

2.  Presumption  —  not  extend  to  issuable  matter.  The  court  will  not  presume 
that  the  sheriff  had  performed  his  duty,  by  filing  the  proper  certificate  of  an 
attachment  with  the  recorder.     That  is  a  fact  to  be  proved.  (1) 

This  was  an  action  of  ejectment,  commenced  at  May  term,  1845,  by 
Gaty  and  others  v.  Bagaw.  The  first  trial  resulted  in  a  verdict  for 
plaintiffs,  and  a  judgment.  The  defendant,  under  the  statute,  set  the 
judgment  aside. 

There  was  a  second  trial  at  the  May  term,  1846,  which  resulted  in  a 
verdict  for  the  defendant.  The  plaintiffs,  under  the  statute,  set  aside 
the  verdict,  and  a  new  trial  was  had  at  the  April  term,  1848,  which 
resulted  in  a  verdict  for  plaintiffs.    At  a  former  term  Pittman,  the 

Cited  —  Reed  v.  Kemp,  16  111. ,  445.  tion  of  a  writing,  to  fix  the  fact  of  alter- 

(1)  To  like  effect  in  Reed  v.  Kemp,  16  ation.     It  is  a  question  to  be  determined 

lU., 445,  in  which  case  held  that  no  pre-  by  proof. 

sumption  of  law  arises,  from  bare  inspec- 
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present  defendant,  was  substituted  for  Bagaw.  From  the  latter  judg- 
ment defendant  appealed.  The  supreme  court  reversed  that  judgment, 
remanded  the  case(l)  and  a  new  trial  was  had,  at  September  term, 
1849,  before  Underwood,  judge,  and  a  jury,  and  verdict  and  judgment 
for  the  defendant.  A  motion  for  a  new  trial  was  made  and  overruled. 
The  plaintiffs  then  appealed. 

Upon  the  trial  it  was  admitted  by  both  parties  that  the  title  to  the 
land  in  question  was  on  the  22d  day  of  December,  1841,  in  one  John 
Berry  Meacham;  both  parties  claiming  under  him. 

Plaintiffs  showed  in  evidence,  two  attachments  levied  on  said  lands, 
on  31st  December,  1841;  also  two  judgments  upon  said  attachment 
suits,  with  award  of  special  executions  on  the  land  attached;  two 
special  executions,  certificate  of  purchase  thereunder  by  Glasby,  and 
assignment  by  him  to  plaintiffs;  and  sheriff's  deed  to  plaintiffs,  for  the 
lands  in  question. 

The  plaintiffs  proved  possession  of  Bagaw,  at  the  commencement  of 
the  suit. 

Defendant  then  read  in  evidence  a  deed  from  Meacham  to  him,  dated 
22d  December,  1841,  acknowledged  the  26th  of  the  sa  ue  month,  and 
recorded  on  the  20th  of  January  following.  He  also  '  itroduced  some 
testimony,  tending  to  show  that  the  transaction  was  t  ma  fide. 

[*21]      *G.  KoERisrER,  for  appellant.     G.  Trumbull,  for  appellee. 

Catojst,  J.  This  was  ,an  action  of  ejectment,  and  it  was  agreed 
upon  the  trial,  that  the  title  to  the  premises  in  question  was,  on  the 
21st  December,  1841,  in  one  Meacham,  from  whom  both  parties 
claimed  title. 

The  plaintiffs  showed  the  levy  of  an  attachment  from  the  circuit 
court  upon  the  premises  in  question,  on  the  31st  of  December,  1841, 
and  a  judgment,  execution,  sale  and  sheriff's  deed,  all  in  due  time; 
and  after  proving  the  possession,  rested  their  case,  without  having 
shown  that  the  sheriff,  who  levied  the  attachment,  had  filed  a  certifi- 
cate thereof,  with  the  recorder,  as  is  required  by  sec.  25,  chap.  57  of 
revised  statutes;  which  is  a  copy  of  the  law  in  force  at  that  time. 

The  defendant  then  introduced  a  deed  for  the  premises,  dated  on 
the  22d,  and  acknowledged  on  the  26th  of  December,  1841,  and 
recorded  on  the  20th  of  January,  1842.  He  also  introduced  evidence, 
with  the  view  of  charging  tlie  attaching  creditors  with  notice  of  his 
conveyance,  before  the  service  of  the  attachment.  And  the  plaintiffs 
examined  witnesses  in  order  to  prove  that  the  conveyance  from 
Meacham  to  Pittman  was  fraudulent.  The  jury  returned  a  verdict  of 
not  guilty,  which  the  plaintiffs  moved  to  set  aside;  because  it  was 
against  the  evidence,  and  for  misdirection  of  tlie  judge.  Which 
motion  was  overruled,  of  which  they  now  complain,  as  well  as  of  error 
in  the  instruction. 

It  is  unnecessary  for  us  to  enquire  Avhether  the  evidence  is  sufficient 
to  charge  the  attaching  creditors  with  notice  of  the  conveyance  to  the 
defendant;  for  although  he  neglected  to  get  liis  deed  recorded  until 
after  the  levy  of  the  attachment,  the  notice  of  the  levy  does  not  appear 
to  have  ever  been  filed  with  the  recorder;  hence  the  deed  must  neces- 
sarily take  priority.     Until  the  notice  of  the  levy  was  filed  Avitli  the 

(2)  5  Gilman,  189. 
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recorder,  no  one  was  bound  to  take  notice  of  it,  nor  could  it  affect  the 
defendant's  title. 

To  obviate  this  difficulty,  the  plaintiff's  counsel  asked  the  court  to 
instruct  the  jury,  in  effect,  that  they  should  presume  that  the  sheriff 
had  performed  his  duty  in  that  respect,  by  filing  the  certificate. 
Which  instruction  the  court  very  properly  declined  giving. 

*That  was  a  fact  to  be  proved,  and  which  could  not  be  pre-  [*22] 
sumed,  in  the  absence  of  2:)roof ;  and  the  statute  above  referred  to 
expressly  provides  that,  ^'  from  and  after  filing  the  same  [the  notice] 
such  levy  shall  take  effect  as  to  creditors,  and  tona  fide  purchasers 
without  notice,  and  not  before."  So  far  as  appears,  before  such  certi- 
ficate was  filed,  the  defendant's  deed  was  recorded;  which  secured  the 
priority  of  his  title,  and  imposed  upon  the  plaintiffs  the  necessity  of 
proving  notice  upon  the  defendant  of  the  service  of  the  attachment, 
before  the  attaching  creditors  were  chargeable  with  notice  of  his  deed. 

The  only  remaining  inquiry  of  serious  moment  is,  whether  the  evi- 
dence was  of  sujh  a  character  as  made  it  incumbent  on  the  jury,  to 
find  that  the  def eildant's  deed  was  fraudulent.  After  a  careful  examina- 
tion of  the  evidence,  we  can  not  say  that  the  verdict  of  the  jury  should 
be  disturbed,  bf  !;ause  they  have  found  that  that  conveyance  was  bona 
fide.  We  abstaiii  from  a  review  of  that  evidence,  for  the  reason  that 
the  case  may  possibly  be  submitted  to  another  jury.  In  which  event, 
it  is  desirable  that  the  evidence  should  go  before  the  jury  uninfluenced 
by  any  comment  of  ours  upon  it. 

Whether  the  circuit  court  may  give  the  party  another  trial  under 
the  statute,  we  intimate  no  opinion.  That  is  a  question  which,  if  pre- 
sented, that  court  must  determine  for  itself. 

Nor  do  we  find  that  the  circuit  court  committed  any  error  in  giving 
or  refusing  instructions.  They  are  voluminous,  and  as  they  present 
plain  propositions  of  law,  we  do  not  think  it  necessary  to  examine 
them  at  length. 

The  judgment  of  the  circuit  court  is  affirmed  with  costs.  The 
record  is  remanded  to  the  court  below;  with  leave  to  the  plaintiffs  to 
move  for  a  new  trial,  if  they  shall  be  so  advised. 

Judgment  afflrmed,  but  remanded. 


NINIA2S"  W.  Edwards  v.  Elijah  Hill. 

Appeal  from  St.  Clair. 

1.  Pleaddstg  —  non  joinder  of  plaintiffs.  In  actions  of  torts,  the  non  joinder  of 
persons  interested  witli  the  plaintiff,  must  be  pleaded  in  abatement,  and  can  not  be 
taken  advantage  of  on  the  trial,  otherwise  than  in  mitigation  of  damages.(l) 

Cited — Johnson  v.  Richardson,  17  111.,  taken  advantage  of,  to  defeat  the  action. 

302;  Moore  «.  School  Trustees,  19111.,  83;  by  plea  in  abatement,  Johnson  v.  Rich 

ReedD.Hastings,  61  111.,  266;  Menard  Co.  ardson.   17  111.,  302,   as,  where  &  feme 

«.  Kincaid,  71  111.,  587;  Gilbert  v.  Bone,  covert  sues  in  an  action  where  she  might 

79  111.,  341;  C.  R.  I.  &  P.   R.  R.  Co.  v.  be  joined  with  her  husband,  Huftalin  v. 

Todd,  91  111.,  70.  Misner,  70  111.,  205,  see  Eich  v.  Sievers. 

(1)    In   action   ex  delicto,    where   the  73  111.,  194;  Zuel  v.  Bowen,  78  111.,  234: 

remedy  seeks  the  recovery  of  damages  so,  if  the  action  be  by  several  and  one  of 

and   not   the    specific    thing,    the    non  these  be,  in  fact,  deceased  before  suit 

joinder  of  parties  plaintiff  can  only  be  commenced,    Camden    v.    Robertson,    2 

3  — Vol.  11,  111.  17 
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[*23J      2.  Same.    *If  the  defendant  omits  to  plead  the  non  joinder  in  almtement, 
the  plaintiff  may  have  judgment  for  his  aliquot  share  of  the  damages  sus- 
tained.     And  the  other  persons  in  interest  may,  in  another  action,  recover  to  the 
extent  of  the  injury  sustained  by  them. 

3.  F.VKTiKs  TO  .\CTioN  —  Statutory  penalty.  In  an  action  to  recover  &  specific 
penalty,  given  by  a  statute,  which  does  not  rest  in  computation,  the  owners  of  the 
land  must  all  join  in  the  action. 

4.  Statute,  rEN.\L  —  remedy  xtrietly  pursued.  A  remedy  on  a  penal  statute 
must  be  strictly  pursued,  and  before  a  party  is  allowed  to  recover  under  it,  he 
must  bring  himself  clearly  within  its  provisions. ^2) 

This  was  an  action  to  recover  penalties  for  cutting  timber,  brought 
by  Edwards  against  Hill.  Heard  at  A])ril  term,  1848,  before  Joseph 
Gillespie,  esq.,  presiding  by  consent,  in  place  of  Koerner,  judge,  inter- 
ested in  the  case,  and  a  jury.  Verdict  and  judgment  for  defendant, 
and  an  appeal  by  the  plaintiff. 

G.  Koerner,  for  appellant.     W.  H.  Underwood,  for  appellee. 

Treat,  C.  J.  This  was  an  action  of  debt  to  recover  penalties  for 
cutting  timber.  The  declaration  alleged  that  the  plaintiff  was  seized 
in  fee  of  the  land  on  which  the  trees  were  cut.  The  plea  was  nil  debet. 
The  evidence  showed  that  the  plaintiff  had  title  to  but  six-sevenths  of 
the  land.  On  this  state  of  case,  the  court  instructed  the  jury  that  the 
plaintiff  could  not  recover.  The  propriety  of  that  instruction  is  the 
only  question  in  the  case.  The  statute  gives  the  owner  a  certain  pen- 
alty for  each  tree  of  a  particular  description  cut  on  his  land,  without 
his  permission,  and  authorizes  him  to  recover  the  penalty  in  an  action 
of  debt.  R.  S.  525.  Under  this  statute  it  has  been  decided  that  the 
party  claiming  to  recover  the  penalty,  as  owner,  must  aver  in  his 
declaration,  and  prove  on  the  trial,  that  he  is  the  owner,  in  foe  simple, 
of  the  land  on  which  the  tresi)ass  was  committed.  Wright  v.  Bennett y 
3  Scam.,  258;  Ma.wny.  Park,  do.,  532;  Whiteside  v.  Divers,  4  Scam., 
330;  Jarrot  v.  Vaurjhn,  2  (iilman,  132;   Clay  v.  Boyer,  5  Gilman,  500. 

It  is  insisted  that  the  rules  governing  actions  in  form  ex  delicto,  are 
strictly  applicable  to  this  proceeding.     It  seems  to  be  well  settled  that, 

Scam.,  507.      The   defendant   has  this        (2)  Re-affirmed,  Erlinger   r.    Boneau, 

plea   on    the   ground    of    right,  that  he  51  111..  95.      It  is  the  rule  that  a  jn-nal 

may  have   the   cause   of    action   ad]u<li-  .statute    will    be    strictly  construed    and 

cated  in  a  single  suit,  Chi.,  W.  I.  iV  i*.  ii.  iitvcr  cniargfil  or  extended  by  construc- 

R.  C(t.  c.  Todd,  91  111.,  70;  Imt,  the  oniis-  tion  or  inii)lication.  to  either  jM-rsons  or 

sion  to  join  i)arty,  or  parties,  is  waived  things  not  expressly  brought  within  its 

unless  the    objection   be    taken    at   the  terms.  Rapl(>e  r.   Moriran,  2  Scam..  5(U; 

earliest  moment,  Iluftalin  r.  Misner,  70  Chicago  r.  Hunii)f.  45  111.,  90;  Rullock  r. 

111.,  205.       Where,  however,  the  wrong  (Jeomble,  45  111.    21S;  Chi.  &  N.  \V.  liy 

party  sues  for  an  injury  to  ])roperty.  as  Co.   r.   Staubro,  87   111..   195;  People    v. 

if  one  not  tlie  owner  of  the  legal  title  I't-acock,  9S  111..  172.     This  is  true,  also, 

shall   sue.  the  <lefen(lant  nee<l  not  plead  of  all  .statutes  wlien'by  special  jtroceed- 

in    iilmtenienf;    for    this    is    error    fiital  ings  are  authori/ed   by  which   to  divest 

under  till- general  issue  and.  if  ajipareiit  one   of    pro|)erty    to    the   advantage   of 

on  the  face  of  the  declaration,  on  demur-  another,  l'eoj)le  r.  Otis,  74  III..  .H84;  Ciir- 

rer   or    in  arrest   of   judgment,  M'Lean  tis    r     Bradley,  75  111.,   180;  People    r. 

Coal  Co.  »'.  Long,  91  111.,  H17.     In  actions  Dulaney,  9(»  HI..  5011;  wherefon-,  all  facts 

ex  eontrnrtn,  \{  there  be  t^)o  few  or  too  neci's,s«ry    to   constitute    an    affirmative 

many  parties,  advantage   nniy  be  taken  case,   in    providing    for  their  violation, 

of  till-  defect  by  plea  in  abatenient,  or  must  be  .set  out  and  proved,  Waddle  v. 

as  ground  of  nonsuit,  on  trial,  under  tho  Duncan,  03  111.,  223. 
general  issue,  Snell  v.  De  Land,  01  111., 
617. 
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in  actions  for  torts,  the  non  joinder  of  persons  interested  with  the 
plaintiff  must  be  pleaded  in  abatement,  and  can  not  be  taken  advan- 
tage of  on  the  trial,  otherwise  than  in  mitigation  of  damages.  If  the 
defendant  omits  to  plead  the  non  joinder  in  abatement,  he,  thereby, 
consents  to  a  severance  of  the  cause  of  action,  and  the  plain- 
tiff may  have  judgment  for  his  *aliquot  share  of  the  dam-  [*24] 
ages  sustained.  1  Cliitty's  Pleadings,  66;  Addison  v.  Overend, 
6  D.  and  East,  766;  Wlieehoright  v.  De  Peyster,  1  Johnston,  471; 
Thompsoji  V.  Hoskins,  11  Mass.,  419.  And  the  other  persons  in  inter- 
est may,  in  another  action,  recover  to  the  extent  of  the  injuries  sus- 
tained by  them.  Sedgeioortli  v.  Overend,  7  D.  and  East,  279;  Baker  v. 
Jewell,  6  Mass. ,  460.  If  this  was  an  ordinary  action  for  the  trespass, 
the  plaintiff  would  be  entitled  to  recover  six-sevenths  of  the  damages 
done  to  the  estate,  and  the  other  tenant  in  common  could,  in  a  subse- 
quent action,  recover  the  residue.  But  this  is  a  proceeding  to  recover 
a  specific  penalty,  given  by  the  statute,  and  we  are  not  prepared  to 
decide  that  the  rule  indicated  should  control  it.  The  amount  to  be 
recovered  does  not  rest  in  computation,  but  is  fixed  by  the  statute, 
and  we  are  not  aware  of  any  principle  or  authority  that  will  justify 
the  splitting  up  of  a  penalty,  and  allow  it  to  be  recovered  in  frag- 
ments, by  the  several  owners  of  the  land.  And  this  must  be  done  if 
this  action  can  be  sustained.  On  no  principle  would  the  other  tenant 
in  common  be  concluded,  by  a  recovery  in  this  action,  and  the  plaintiff 
could  not,  therefore,  have  judgment  for  the  whole  penalty.  The  pen- 
alty must  be  regarded  as  indivisible.  The  whole  must  be  recovered 
or  nothing.  The  inevitable  consequence  seems  to  be,  that  the  owners 
of  the  land  must  all  join  in  an  action  to  recover  the  penalty.  A 
remedy  on  a  penal  statute  must  be  strictly  pursued,  and  before  a  party 
is  allowed  to  recover  under  it,  he  must  bring  himself  clearly  within 
^ts  provisions. 

The  judgment  of  the  circuit  court  is  affirmed,  with  costs. 

Judgment  affirmed, 

George  E.  Hoare  v.  Addison  S.  Harris. 

Error  to  Jasper. 

1.  Parties  to  action  —  chancery.  In  chancery  the  real  parties  in  interest 
should  be  parties  to  the  proceeding.  (1) 

2.  Same  —  infant  plaintiffs.  A  bill  to  enforce  the  rights  of  infants  should  be 
filed  in  their  names  by  their  guardian  or  next  friend. 

3.  S.VME.  Although  our  statute  may  give  to  guardians  the  control  of  suits,  it 
makes  no  change  as  to  the  parties  to  the  suit. 

4.  Trustee  —  deed  on  decree.  When  a  decree  is  entered,  directing  a  trustee  to 
convey  to  the  cestui  que  trust,  only  a  special  warranty  should  be  required  against 
his  own  acts. 

*Bill  in  chancery  by  Harris  against  Hoare.     Heard  at  October   [*25] 
term,  1849,  by  Harlan,  judge,  on  pleadings  and  proofs.     A 
decree  was  entered  for  complainant,  to  be  relieved  from  which  decree, 
Hoare  sued  out  this  writ  of  error.     The  facts  of  the  case  are  suflfi- 
ciently  stated  in  the  opinion. 

Cited— Whitney?;.  Mayo,  15111.,  251;  (1)  See  Gilham  7>.  Calms,  Breese  (ed, 
Bowles  V.  M' Allen,  16  111.,  30.  1885),  124,  note  1. 
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Opinion  of  the  Court. 

W.  H.  Underwood  and  Hoare,  in  person,  for  plaintiff  in  error. 
C.  H.  Constable,  for  defendant  in  error. 

Caton,  J.  Although  we  are  satisfied  that  this  record  shows  a 
meritorious  case  in  favor  of  the  wards  of  the  complainant,  yet  several 
of  the  errors  are  well  assigned.  The  first  objection,  whicli  goes  to 
the  foundation  of  the  whole  j^roceeding,  is  a  want  of  proper  parties, 
and  this  objection  is  well  taken.  The  bill  is  filed  by  Harris  as  guard- 
ian, to  compel  the  conveyance  of  a  town  lot  to  his  wards;  which  it 
is  shown  is  held  by  the  defendant  in  trust  for  them;  and  the  decree 
is,  that  the  conveyance  shall  be  made  to  the  infants.  Authorities  are 
hardly  required  to  show  that,  by  the  well  established  rules  of  chancery 
law,  the  bill  should  have  been  filed  in  the  name  of  the  wards,  by  their 
guardian  or  next  friend.  But,  the  counsel  for  the  defendant  in 
error  argues,  that  this  rule  has  been  changed  by  sec.  4,  chap.  47, 
Eev.  Stat.;  which  is  as  follows:  "guardians,  by  virtue  of  their 
office  as  such,  shall  be  allowed  in  all  cases  to  jiroseciite  and  defend  for 
their  wards."  While  this  section  may  give  the  control  of  the  proceed- 
ing to  the  guardian,  it  makes  no  change  as  to  the  parties  to  the  suit. 
As  formerly,  the  proceeding  must  still  be  conducted  in  the  names  of 
the  parties  really  interested,  as  much  as  if  they  were  adults.  Only 
by  making  them  j)arties  could  they  be  bound  by  the  adjudication. 
Had  this  bill  been  dismissed  upon  the  merits,  it  could  not  be  inter- 
posed as  a  bar  to  another  suit  commenced  in  the  name  of  the  infants, 
for  the  same  purpose.  This  case  presents  the  anomaly  of  a  bill  filed 
by  one,  and  relief  granted  to  others.  This  can  not  be  tolerated, 
although  the  complainant  professes  to  act  on  behalf  of  the  others. 
Bradly  v.  Amidoyi,  10  Paige,  239.  Harris  files  the  bill,  and  describes 
himself  as  "  guardian  of  and  for  "  the  wards.  This  is  but  a  descrip- 
tion of  the  person,  and  leaves  him  individually  liable  for  the 
[*26]  costs.  Harris  being  the  *sole  complainant,  and  the  bill  not 
showing  him  entitled  to  relief,  must  necessarily  be  dismissed. 

It  may  not  be  improper,  however,  to  notice  briefly  some  of  the 
other  errors  assigned.  The  decree  should  have  been  interlocutory  and 
not  final.  Had  the  bill  been  filed  by  the  proper  parties,  it  would  have 
been  right  to  determine  that  the  legal  title  was  held  by  the  defendant, 
in  trust  for  the  infants,  and  then  a  reference  should  have  been  made 
to  a  master,  to  take  and  state  an  account  of  the  rents  and  profits 
received  by  the  defendant,  as  well  as  of  the  necessary  disbursements 
made  by  him,  for  taxes  and  otherwise,  inchiding  the  amount  of 
redemption  paid  by  him,  with  interest.  And,  also,  to  ascertain  and 
report  whether  it  was  necessary  to  sell  the  interest  of  the  infants;  and, 
upon  the  coming  in  and  confirmation  of  the  report,  a  final  decree 
could  have  been  made.  Or  it  would  have  been  proper  for  tlie  court 
to  have  heard  the  proofs,  and  ascertained  all  these  facts  itself,  had  it 
thought  proper  ;  preserving  the  j)roofs  in  the  decree  as  laid  down  in 
the  case  of  AfClay  v.  Norris,  4  (lilman,  370. 

The  decree  improperly  requires  the  (lefendant  to  execute  a  general 
warranty  deed.  Only  a  special  warranty  should  have  been  required 
against  his  own  acts.  As  one  of  the  objects  of  the  l)ill  was  to  subject 
the  interest  of  the  infants  to  sale,  to  raise  the  necessary  funds  to  i)ay 
what  was  due  to  the  defendant,  it  was  unnecessary  that  the  money 

20 


1849.]  Adams  v.  Payson.  27 

Syllabus.     Opinion  of  the  Court. 

should  have  been  brought  into  court,  as  is  ordinarily  required.    Smith 
V.  Sackett,  5  Gilman,  534. 

The  decree  of  the  circuit  court  must  be  reversed,  and  the  bill  dis- 
missed at  the  complainant's  costs,  without  prejudice. 

Decree  reversed. 

0.  M.  Adams  v.  William  R.  Patson. 
Error  to  Madison. 

1.  Costs  —  counsel  fee  —  in  chancery.  Where  a  master  included  a  fee  for  .|30. 00 
to  the  complainant's  solicitor,  upon  a  reference  to  him  to  compute  the  amount  due, 
upon  a  bill  taken  pro  confesso,  where  the  bill  did  not  claim  such  fee,  it  was 
decided  to  be  error.  (1) 

*  This  was  a  bill  in  chancery,  in  the  Madison  county  circuit  [*27] 
court,  to  foreclose  a  mortgage  filed  by  Payson  against  Adams, 
which  came  onto  be  heard  before  Koerner,  judge,  at  the  August  term, 
A.  D.  1848,  and  a  decree  of  foreclosure  was  allowed.  The  facts  of 
the  case,  and  the  errors  complained  of,  will  be  sufficiently  stated  in  the 
opinion. 

L.  Davis  and  N".  Edwards,  for  jjlaintiff  in  error.  L.  P.  Casey, 
for  defendant  in  error. 

Caton^,  J.  In  this  case,  we  have  again  to  reiterate  a  principle  so 
familiar  that  authority  in  its  support  would  be  superfluous. 

This  bill  is  to  foreclose  a  mortgage,  given  to  secure,  among  other 
things,  the  payment  of  a  promissory  note;  the  non-payment  of  which 
is  alone  complained  of.  The  bill  was  taken  for  confessed,  and  it  was 
referred  to  a  master,  to  compute  the  amount  due  upon  the  note;  and 
to  assess  and  tax  the  fee  of  the  complainant's  solicitor,  according  to 
an  agreement  filed  in  the  cause,  by  which  the  defendant  bound  him- 
self to  pay  such  fee,  in  case  the  complainant  had  to  foreclose  the  mort- 
gage. 

This  agreement  was  executed  some  time  after  the  mortgage,  and 
before  the  commencement  of  this  suit,  and  is  not  referred  to  in  or 
made  apart  of  the  bill;  nor  was  it  ever  placed  upon-the  files  of  the 
court,  till  more  than  two  months  after  the  bill  was  filed. 

The  master  reported  the  amount  due  upon  the  note,  at  $464  47;  and 

Cited  —  Eimer  «.  Eimer,  47  111.,  373;  the  partition  of  land  a  reasonable  solici- 

Wilhite  «.  Pearce,  47  111.,  413;  Conwell  tor's  fee  may  be  taxed  and  apportipned 

V.   M'Cowan,  53  111.,  363;  Augustine  v.  among   the  parties,   Strawn  v.  Strawn, 

Doud,  1  Brad.,  588.  46  111.,  412;  Eimer  «.  Eimer,  47  111.,  373; 

(1)  Solicitor's  fees,  in  chancery,    can  Wilhite  «.   Pearce,  47  111. ,   413  ;    but, 

not  be  taxed  as  costs;  the  discretion  of  only  when  the   proceeding  inamicable, 

the  court  herein,  is  confined  to  statutory  Stenger  v.  Edwards,  70  111.  631 ;  where- 

allowances.    Constant    v.    Matteson,    22  fore,  it  was  error  to  decree  such  fee  in  a 

111.,  546;  Conwell  v.  M'Cowan,  53  111.,  proceeding  which  developed  into  a  case 

363;  Campbell  v.  Campbell,  63  111.,  502,  of  adverse  parties,  so  far,  at  least,  as  to 

and,  although  there  may  be  stipulation  services   rendered    after  contest   arose, 

for  the  allowance  thereof,  as  in  a  mort-  Lilly  v.   Shaw,  59  111.,  72.     When  such 

gage,  these  must  be  claimed  in  the  bill,  fees  are  allowed    the    measure  of   the 

or  their   allowance,    even    on   default,  award  is  the  usual  charge  among  the 

will    be   error,    Augustine   v.    Doud,    1  profession,  the  chancellor  using  his  own 

Bradw.,  588.  By  statute  of  1869,  L.  1869,  judgment  in  fixing  the  amount,  Dorsey 

p.  S!^8,  see  K.  S.,  1874,  p.  753,  §40;  Coth-  v.  Corn,  2  Bradw.,  633. 
ran's  Stat.,  1054,  §  40,  in  proceedings  for 
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Syllabus.     Briefs  of  Counsel. 

that  he  had  taxed  the  fee  of  the  complainant's  solicitor  at  thirty  dol- 
lars.    For  both  of  which  sums  the  decree  was  rendered. 

That  portion  of  the  decree,  alone,  is  assigned  for  error,  which  directs 
the  defendant  to  pay  the  solicitor's  fee  of  thirty  dollars.  That  part  of 
the  decree  must  undoubtedly  be  reversed.  No  claim  for  that  fee  is 
set  up  in  the  bill,  and  the  defendant  had  no  opportunity  of  defending 
that  claim .  The  court  could  not  give  the  complainant  more  than  he 
asked,  and  showed,  by  his  bill,  that  he  was  entitled  to. 

That  portion  of  the  plea  complained  of  must  be  reversed,  and  the 
residue  stand  affirmed.     The  costs  to  be  paid  by  the  defendant  in  error. 

Decree  modijied. 

[*28]  *J.  BuRGwiN  et  al.  v.  E.  Babcock  et  al. 

Error  to  Hamilton. 

1.  Pleading  —  notice  of  special  matter.  No  issues  of  law  or  fact  can  be  formed 
upon  a  notice  filed  with  the  general  issue.(l) 

2.  Same.  It  is  only  when  evidence  is  offered  under  a  notice,  that  the  suffi- 
ciency of  the  notice  can  be  tested;  and  if  the  matters  stated  in  the  notice  do 
not  constitute  a  defence  to  the  action,  the  evidence  offered  will  be  excluded. (1) 

3.  Set  off  —  separate  demand  — joint  debt.  A  separate  demand  can  not  be  set 
off  against  a  joint  demand;  nor  can  a  joint  debt  be  set  off  against  a  separate  debt. 
The  demands,  to  be  set  off,  must  be  mutual,  and  between  all  the  parties  to  the 
action.  (2) 

4.  Trial —  hy  court  —  waiver  of  jury  presumed.  Where  the  record  shows  that 
a  cause  was  tried  by  the  court,  in  the  presence  of  the  parties  without  objection, 
it  will  be  presumed  that  a  trial  by  jury  was  waived.(3) 

This  was  an  action  of  debt  by  Babcock  et  nl.  against  Burgwin  and 
Smithpeter.  Heard  before  Denning,  judge,  at  August  term,  1848, 
and  judgment  was  rendered  for  the  plaiutilf  in  tlic  court  below.  The 
defendants  in  that  court  sue  out  the  writ  of  error. 

The  facts  in  the  case  are  sufficiently  stated  in  the  opinion  of  the 
court. 

W.  B.  ScATEs  and  S.  S.  Hayes,  for  plaintiffs  in  error.  The  plain- 
tiffs in  error  made  the  following  points  at  the  hearing  of  the  cause: 

Under  the  general  issue,  acts  clearly  and  explicitly  set  forth  in  a 
notice  may  be  proven  in  evidence,  if  they  constitute  a  defence.  Revised 
8tat.,  p.  415,  sec.  14. 

Parties  have  a  right  of  set  off  of  subsisting  claims  and  demands  on 
contracts,  express  or  implied.  Revised  Stat.,  p.  410,  sec.  19;  1  Scam- 
moh,  402;  5  Oilman,  277;  3  Scammon,  298;  1  Oilman,  15. 

This  doctrine  of  set  off  is  by  our  law  much  extended.  Revised 
Stat.,  p.  02,  sec.  10-17,  p.  09,  sec.  25,  p.  93,  sec.  3,  p.  319,  sees.  28, 

Cited  —  Ililliard  v.  Walker,  post,  p.  Hunt  v.  Weir,  29  111.,  83.     Defendant 

645;  Peoria &.O.  R.  li.  Co.  v.  Neill.  16111.,  may  i)iead  the  general  issue  with  notice 

269;  Explained  —  Walker  v.   Chovin,  of  special   matter,  or   he  may   plead  as 

16  111.,  489.  many  si)eciitl  pleas  as  he  may  deem  nee- 

(1)  Ke-affirmed  in  Sherman  v.  Dutch,  essary  ;    but,  he  can  not  resort  to  both 

16  111.,  283;  Hunt  v.   Weir,  29  111.,  83.  modes    at    the    same    time,    Harris    v. 

Notice  of  set  off  regarded  as  a  plea.  Mil-  Pearce,  5  Hradw.,  622. 

ler  i\  Miller,  16  111.,  296,  and.  its  (juality  ^O)  See  Gregg  v.  James,  Breese  (ed. 

preliminary   matter,    to    be    determined  jyy.ij)^  107,  and  note  1. 

before  trial;  semble,  the  better  ])ractice  ,.,,'--    i'  ii  •     n       •  i             -km   aa  o*i 

•     *     *      *    *          .   ,.!..„    o^ri    roiu«  tli.i  (3)  So  held  m  llennchsen  7'.  Mudd,  38 

is  to  treat  it   as  a  plea,  and   raise  the  v  >          pi,:iii„o  ,,   iinn.l    MM11      n.T 

question  of    sufficiency    by    demurrer,  HI.,  47b,  1  hiilipsy.  Uood,  H.>  111     >  .) 
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31,  34;  Sedgwick  on  Damages,  p.  470-1,  and  '2,  pp.  483  to  '86;  2d 
Wendell,  431;  4  Wendell,  483;  8  Wendell,  109  and  117;  22  Wendell, 
155;  25  Wendell,  669;  8th  Paige,  597;  3d  Hill,  171;  5th  Hill,  71-76; 
7th  Hill,  53;  6  N".  H.  Eep.,  497;  12  Pick.,  328;  4  Metcalf,  464;  6 
Watts  &  Serg.,  150,  155;  8  Meeson  &  Wellsby,  858. 

Without  consent,  issues  of  fact  can  not  be  tried  by  the  court.  Re- 
vised Laws,  p.  38,  sec.  6,  p.  414,  sec.  11,  p.  415,  sec.  15,  p.  25,  arti- 
cle 7. 

R.  F.  WiNGATE,  for  defendants  in  error. 

*  Treat,  C.  J.  This  was  an  action  brought  by  Babcock  and  [*29] 
others  against  Burgwin  and  Smithpeter.  The  declaration  was 
in  debt,  on  a  promissory  note.  The  defendants  pleaded  7iil  debet,  and 
gave  notice,  1st,  that  the  plaintiffs  were  indebted  to  them  for  goods 
sold,  in  the  sum  of  $250,  which  they  would  set  off;  2d,  that  the  note 
was  given  for  goods  bought  of  the  plaintiffs  by  the  defendants,  which 
were  stopped  in  transitu;  3d,  "that  che  note  sued  on  was  given  to 
pay  for  goods  bought  of  plaintiffs  by  the  first  defendant,  Burgwin  — 
the  other  defendant,  Smithjjeter,  being  only  security  on'  the  note  — 
and  afterwards  the  defendant,  Burgwin,  bought  another  large  amount 
of  goods  — 1200  worth  —  of  said  plaintiffs,  and  paid  them  for  the 
same;  but  said  plaintiffs  stopped  the  goods  last  purchased,  and  still 
have  them  in  possession,  and  liave  not  repaid  the  purchase  money, 
which  defendants  will  set  off,  etc. ;  "  4th,  "  that  after  the  execution  of 
the  note  sued  on,  the  defendant,  Burgwin,  who  was  the  principal  in 
said  note,  bought  of  said  j^laintiffs  another  large  amount  of  goods,  of 
the  value  of  $200,  which  goods  were  shipped  by  i^laintiffs  to  said 
Burgwin,  but  said  plaintiffs  followed  said  goods  and  took  them  into 
possession  at  Shawneetown,  and  carried  them  back  to  their  store  in 
Evansville,  thereby  causing  a  great  loss  to  said  Burgwin,  from  the  want 
of  a  necessary  stock  in  trade,  and  the  injury  thereby  inflicted  on  his 
credit  as  a  trader;  which  said  losses,  the  defendants  aver,  amounted 
to  $150;  and  the  said  plaintiffs  afterwards  promised  to  pay  him  the 
amount  of  damage  so  sustained  as  aforesaid,  which  said  amount  the 
said  defendants  are  willing  and  offer  to  set  off." 

It  is  stated  generally  in  the  record  that  there  were  issues  on  the  first 
and  second  branches  of  the  notice,  and  a  demurrer  to  the  third  and 
fourth.  The  record  then  proceeds  to  state,  ^'  whereupon,  afterwards, 
to  wit,  on  the  31st  day  of  August,  1848,  at  the  said  court,  came  the 
parties  by  their  attorneys,  and  the  said  plaintiffs  having  demurred  to 
the  plea  of  the  said  defendants,  and  the  specifications  thereunder,  and 
argument  being  had,  the  demurrer  of  said  plaintiffs  is  sustained  to 
specifications  Nos.  3  and  4;  whereupon  the  defendants  filed  an  affidavit 
for  a  continuance  on  the  issues  made,  which  affidavit  the  court  over- 
ruled, as  being  insufficient;  and  the  defendants  saying  nothing  further 
in  bar  of  this  action,  and  jaroofs  heard,  a  judgment  is  given 
for  the  plaintiffs  for  the  sum  of  $200  debt,  and  $6  75  *  damages,  [*30] 
in  all  $206  75,  together  with  their  costs  and  charges  about  their 
suit  expended,  and  may  have  execution." 

It  is  assigned  for  error  that  the  court  erred  in  sustaining  the  demurrer. 
It  was  irregular  and  incompetent  to  form  either  issues  of  law  or  fact 
on  the  notice.     A  notice  is  not  a  plea,  and  requires  no  answer  from 
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the  plaintiff.  No  (luestiou  arises  on  a  notice  until  the  defendant  offers 
evidence  to  support  it  on  the  trial.  If  the  notice  is  then  found  to  be 
defective,  the  court  will  not  allow  evidence  to  be  given  under  it;  or  if 
the  matters  stated  in  the  notice  do  not  constitute  a  defence  to  the 
action,  the  evidence  offered  will  be  excluded.  ChamlerJain  v.  Gor- 
ham,  20  Johnson,  1-44  and  74G;  Shepherd  v.  Merrill,  13  Johnson,  475; 
Jfifchell  V.  Worden,  8  Wendell,  570;  Bissell  v.  Cornell,  24  Wendell, 
354;    Van  Eps  v.  Harrison,  1  Denio,  240. 

But  as  the  parties  have  treated  the  notice  as  a  plea,  and  as  the  result 
of  this  decision  will  be  the  same,  whether  we  treat  it  as  a  plea  or  a 
notice,  it  will  not  bo  im])ropcr  to  express  an  opinion  respecting  the 
merits  of  the  defence  set  up  in  the  notice.  It  is  an  attempt  to  set  off 
against  a  joint  debt  a  separate  demand  due  to  one  of  the  defendants 
only.  The  law  is  well  settled  that  this  can  not  be  done.  A  separate 
demand  can  not  be  set  off  against  a  joint  one,  nor  can  a  joint  debt  be 
set  off  against  a  separate  one.  A  demand  to  be  set  off  must  be  owing 
from  the  plaintiffs  to  all  of  the  defendants.  The  demands  must  be 
mutual,  and  between  the  parties  to  the  action.  1  Chitty's  PI.,  571; 
Babbington  on  Set  off,  37;  Gregg  v.  James,  Breese,  101',  Hinckley  v. 
West,  4  Oilman,  13G. 

It  is  also  assigned  for  error  that  the  court  erred  in  rendering  a  judg- 
ment without  first  submitting  the  issues  to  a  jury  for  trial.  It  is  appa- 
rent from  the  record  that  the  proofs  were  heard,  and  tlie  judgment  pro- 
nounced, immediately  after  the  demurrer  was  sustained,  and  the 
application  for  a  continuance  overruled,  and  while  all  the  parties  were 
before  the  court.  It  is  a  fair  inference  that  the  cause  was  heard  by 
the  court  by  their  consent.  If  the  fact  was  otherwise,  the  defendants 
would  have  objected  to  the  course  pursued,  and  tendered  a  bill  of 
exce})tions.  If  they  were  present  and  interposed  no  objections,  they 
waived  their  right  to  have  their  cause  submitted  to  a  jury,  and 
acquiesced  in  the  trial  by  tlie  court. 

The  judgment  of  the  circuit  court  is  affirmed  with  costs. 

Judgment  affirmed. 

[*3l]   *WiLLiAM  M'DowELL,  adm'r  of  Robert  Whitton,  deceivsed,  v. 
Adam  Jesse  Cochran. 

Error  to  Massac. 

1.  CuEDiTon's  iui,i.  —  af/aiiut  in-solvent  estate.  Ordinarily  an  execution  must 
issue  on  a  jndfifmont.  and  be  r«>turnod  unsatisfiod,  before  a  rourt  of  equity  will 
entertain  a  l»ili  to  ivucii  real  estate,  in  whicli  the  judt,'nient  del)ti>r  liius  not  such 
an  interest   as  can    be  sold  on   execution;(l)  l>ut  in  j)rocee<lings  iigainst   intestate 

CiTKi)  —  Bay   r.    Cook,    'M    111.,    :$;$(5;  as  a^inst  property  which    can  not  be 

Horner/".  Zimmerman,  4")  III.,  11;  Steere  reaclied  by  execution  at  law.      Thus.  (1) 

V.   IIouj;lan<l,  :>!)    Ill,,  2()4;    Le   .Moyiie   /•.  in  a  cause,  which  is  jiurely  of  etiuilable 

Quiinby,  70  111.,  ;{'.<!);   While  i\  Hiissell.  jurisdiction,   where  a  creditor  seeks  to 

75)  111. ,15.");    Beel)e  r.  Kinjr,  lOa  111.,  4(i!l.  "satisfy  his  debt  out  of   some   e(|uitable 

(1)  Stat.,   184"),  p.  1(7.  iiji  ;}(J-7;  Stat.,  estate",  of  the  judjrment  debtor,  which  is 

1H72,  Mar.  1"),  L.  lS71-'2,  j).  :V29;   H.  S..  not  liable  to  levy  and  sjile  under  execu- 

1874,  p.  203,  t^49;  t'othran'sStat.,  p.  193,  tion  at  law.      In  such  cjuse  he  niu.st  ex- 

^49.  haust    his  remedy  at  law,  j.  «. ,  he  nmst 

There  are  three  classes   of   cases   in  have  judfrnient,  execution  issu«'d  thereon 

which    the    creditor    may   invoke    the  and   return    uuU^i  bona;  (2)   where  the 

agency  of  cbaucery  to  enforce  his  claim,  creditor  seeks  to  remove  a  fraudulent 
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estates,  which  are  insolvent,  a  resort  to  equity  may  be  had,  without  this  pre 
liminary  step,  since  by  our  statute,  an  execution  can  not  issue  upon  a  iudg-ment 
against  an  administrator.  (2)  j      s> 

2.  Sauk— parties.     The  administrator  must  be  made  a  party  to  the  suit  (3) 
_    3.  Practice  —  on  demurrer  sustained.     Where  a  demurrer  to  a  bill  in  chancery 
is  sustained,  unless  leave  to  amend  is  asked,  a  dismissal  of  the  bill  is  the  vvonei 
decree.  (4)  ^     ^ 


conveyance  from  the  path  of  his  execu- 
tion. In  this  case  he  may  file  the  bill 
upon  judgment  rendered  in  his  favor ; 
(3)  if  a  claim  is  to  be  satisfied  out  of  a 
fund,  which  is  accessible  only  by  the 
aid  of  a  court,  sitting  in  equity,  upon 
application,  in  the  first  instance,  that 
court  will  not  require  judgment  of  law 
as  pre-requisite  of  its  interference;  but, 
where  the  debtor  shall  have  transferred 
his  property  to  a  trustee,  for  the  benefit 
of  his  creditors,  any  one  of  these  may 
exhibit  his  bill  (in  behalf  of  himself  and 
the  others  in  like  predicament),  to  en- 
force the  execution  of  the  trust,  without 
taking  judgment  at  law.  Miller -y.  David- 
sou,  3  Gilm.,  518. 

As  to  the  first  proposition,  that  the 
creditor  must  usually  exhaust  his  rem- 
edy at  law  before  he  appeals  to  chan- 
cery; i.  e.,  that  he  must  have  judgment 
and  show  efforts  to  satisfy.  Stone  v. 
Manning,  2  Scam.,  531;  Miller  v.  David- 
son, 3  Gilm.,  518;  Manchester  v.  M'Kee, 
4Gilm.,  511;  Bigelow®.  Andress,  31  111., 
330;  Mugge  v.  Ewing,  54  111.,  236; 
Ishmael  v.  Parker,  13  111.,  324;  Green- 
way  V.  Thomas,  14  111.,  271;  Heacock  v. 
Durand,  42  111.,  230;  M'Connell  v.  Dick- 
son, 43  111.,  99;  Ballentine  v.  Beall,  3 
Scam.,  403;  Farnsworth  v.  Strasler,  12 
111.,  482;  Chi.,  D.  &  V.  E.  E.  Co.  v.  St. 
Anne,  101  111.,  151;  as  by  return  nulla 
hona,  Moshier-y.  Meek,  80  111.,  79;  that 
is,  the  requirement  of  equity  is  complied 
with  by  execution  issued,  placed  in  the 
hands  of  the  executive  officer,  demand 
by  him,  refusal  to  turn  out  assets  or  de- 
nial of  their  possession,  and  return 
nulla  bona,  Lewis  «.  Lanphere,  79  111., 
187;  and,  upon  knowledge  of  the  facts' 


13  111.,  221;  Brown®.  Parkhurst,  24  111., 
25;  see  Stat.,  E.  S.,  1874,  supra.  The 
bill  is  predicable  only  on  a  judgment, 
which  is  an  existing  lien,  Newman  «.' 
Willetts,  52  III.,  98;  Weis  v.  Tierman, 
91  111. ,  27;  as  from  a  justice  of  the  peace, 
Ballentine  v.  Beall,  3  Scam.,  203,  if  the 
amount  be  large  enough  to  confer  juris- 
diction on  the  court  sitting  in  chancery, 
Steere  v.  Hoagland,  39  111.,  264;  but,  un- 
der the  statute  {supra),  it  is  eminently 
proper,  if  not  aksolutely  necessary,  to 
file  the  transcript  of  such  judgment  in 
the  circuit  court  before  proceeding.  The 
bill  lies  upon  a  decree  for  the  payment  of 
money,  Weightman  B.  Hatch,  17111.,  281. 

As  to  the  second  proposition,  that  in 
the  case  stated  a  creditor  can  exhibit 
bill  after  judgment,  and  before  execu- 
tion returned  nulla  bona,  the  judgment 
being  pre-requisite.  Miller  v.  Davidson, 
3  Gilm.,  518;  Greenway  v.  Thomas,  14 
111.,  271 ;  Wightmanc.  Hatch,  17  111.,  281; 
Newman  v.  Willetts,  52  111.,  98;  Beach -o. 
Eector,  45  HL,  341;  S.  C,  47  111.,  521. 

(2)  The  creditor  of  a  deceased  person 
may,  in  this  proceeding,  reach  lands 
lately  of  decedent  in  the  hands  of  heirs 
or  devisees,  where  the  personal  estate  is 
insufficient  to  pay  debts;  and,  if  the 
realty  be  aliened,  bona  fide,  by  such 
heirs  or  devisees  before  action  brought, 
while  the  real  estate  may  not  be  subject 
to  sale  for  the  payment  of  the  particular 
debt,  the  heir  or  devisee  will  be  held  to 
account  for  its  value,  Eyan  ®.  Jones,  15 
111.,  1.  In  like  manner,  where  there  is  an 
equitable  fund,  which  should  be  applied 
to  the  payment  of  debts,  not  accessible  by 
the  executor  or  administrator,  equity 
will,  at  the  instance  of  creditors,  seize 


the  officer  may  take  the  resDonsibilitv  of  -,■      -,    ■    ,^r,  .         ,^""   ,  -.^— „ 

returning  the   execution   whileThas     ^^dapplyit,White«.  Eussell,  79111.,  155; 


vitality  (before  90  days  expired),  and, 
in  such  case,  on  return,  nulla  bona,  a 
case  will  have  arisen,  Bowen  v.  Park- 
harst,  24  111.,  257;  inasmuch  as  the  re- 
turn, nulla  bona,  exhausts,  prima  facie, 
the  legal  remedy,  Bowen  v.  Parkhurst 
24  111.,  257;  Ballentine  v.  Beall,  3  Scam., 
203;  Miller  «.  Davidson,  3  Gilm.,  518; 
Manchester  v.  M'Kee,  4  Gilm.,  511; 
Alexander  v.  Tarns,  13  111.,  221;  and,  an 
execution  satisfied  in  whole  or  in  part 
is  sufficient  to  authorize  the  aid  of  chan- 
cery to  the  creditor,  Alexander  v.  Tarns, 


4  — Vol.  11,  111. 
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and,  as  a  fraudulent  conveyance' is  good 
against  grantor,  it  binds  his  heirs  and 
legal  representatives;  wherefore,  these 
can  not  complain,  but  the  intervention  of 
a  creditor,  in  interest,  is  essential  to  set  it 
aside.  White  v.  Eussell,  79  111.,  155. 

(3)  Bay».  Cook,  31  111.,  336.  Adminis- 
tratrix, who  is  devisee,  may  contest  a 
judgment  allowed  against  the  estate,  for 
fraud,  if  ignorant  of  the  facts  when  it  was 
allowed,  Higgins  v   Curtiss,  82  III.,  28. 

(4)  A  demurrer  admits  all  facts  well 
pleaded.  Mills  «.  Brown,  2  Scam.,  549; 


31-32  M'DowELL  V.  Cochran.  [Nov. 

Statement  of  the  case.     Briefs  of  Counsel. 

Bill  iu  chancery  iu  the  Massac  circuit  court,  brought  by  plaintiff  in 
error  against  defendant  in  error.  Heard  on  demurrer  to  bill  at  May 
term,  1840,  before  Denning,  judge.  Demurrer  sustained,  and  bill 
dismissed.  To  correct  this  judgment  the  writ  of  error  wa3  sent  to 
the  circuit  court. 

The  facts  of  the  case  are  stated  in  the  opinion. 

T.  G.  C.  Davis,  for  plaintiff  in  error.  The  only  error  assigned  was 
the  dismissal  of  the  bill. 

The  plaintiff  in  error  made  the  following  points,  and  cited  the  fol- 
lowing authorities: 

1st.  The  law  does  not  require  impossibilities.  In  this  case  an  exe- 
cution could  not  have  been  issued  under  the  provisions  of  the  statute. 
3d  Oilman's  Eeports,  490.  It  is  not  necessary  to  sue  out  execution 
before  proceeding  against  land  to  which  the  debtor  was  equitably 
entitled.     1st  Equity  Digest,  339;  2d  Paige's  Ch.  Eep.,  54. 

2d.  The  allegations  in  the  bill  dispense  with  the  necessity  for  issu- 
ing execution  (admitting  that  otherwise  it  should  be  done  before  filing 
this  bill,)  by  showing  that  execution  would  liave  been  wholly  unavail- 
ing, there  not  being,  at  the  time  of  the  death  of  the  original  defen- 
dant, any  personal  or  other  property  belonging  to  the  estate. 

3d.  Where  a  debtor  enters  land  with  his  own  funds,  in  the  name  of 
a  third  person,  it  is  a  fraud,  especially  upon  antecedent  creditors;  and 
courts  of  equity  will  subject  land  so  entered  to  the  payment  of  debts 
due  by  the  person  so  furnishing  the  means  to  make  the  purchase.  3d 
John.  Ch.  Kep.,  481;  5  Cowen,  G7;  2d  Story's  Eq.  Jur.,  sees.  609  and 

1201;  2d  Paige's  Ch.  E.,  59. 
[*32]  *4tli.  Allegations  of  fraud  m  fact,  committed  by  taking  con- 
veyances in  the  names  of  third  persons,  witli  intent  to  defraud 
creditors,  will  indvice  a  court  of  equity  to  entertain  a  bill,  even  in  the 
ease  of  a  conveyance  taken  in  the  name  of  an  infant  child  of  the 
debtor.     lUth  Paige's  Ch.  Eeps.,  505. 

EiCHARD  S.  Nelson,  for  defendant  in  error,  made  the  following 
points: 

1st.  A  judgment  must  bo  obtained,  and  execution  issued,  and 
returned  nulla  bona,  to  give  a  court  of  equity  jurisdiction.  McDer- 
mot  V.  Strong,  4th  Johnson's  Ch.  Eeps.,  689;  Stone  v.  Manning,  2d 
Scammon,  534;  Ecvised  Laws,  p.  97. 

2d.  It  is  the  favorite  policy  of  courts  of  equity  to  distribute  assets 
pai'i  passu,  unless  a  legal  preference  be  obtained.  And  a  plaintiff 
must  come  into  this  court  in  the  character  of  an  execution  creditor. 
Eevised  Laws,  p.  5U1,  sec.  115;  Pascal  v.  Ilailman,  4  Oilman,  p.  285. 

3d.  The  plaintiff  in  error  ought  to  have  filed  his  claim  in  court  of 

Moore  v.  Hoisington,  31  111., 243;  Thorp  SnoU  v.  Stanley,  63  111.,  391;  or  he  need 

V.  M'Cullom,  1  Gilm.,   014;   Walton  v.  not  be  ruled  to  answer,    Wangelin   «. 

Westvvood,  73  111.,  125;  Dunham?).  Hyde  Goe,  50  111.,  459;  and  it  is  not  error  to 

Park,  75  111.,  371;  Harris  v.  Cornell,  80  dismiss  the  bill,  if  it  be  without  equity, 

111.,  54;  Johnson  ■!).  Roberts,  103  111.,  655.  Puterbaugh    r.    Elliott,    22    111.,    157; 

Wherefore,  as  facts  admitted  need  not  Winkler  v.  Winkler,   40  111.,   179;  see, 

be  ]iroved,   Iliggins  v.  Curtiss,  82  111.,  further,  Hevuolds  v.  Mitchell,   Breese, 

28;  Stoner  V.  Milliken,  85  111.,  218.  it  fol-  135;  Edwards  v.  Beaird,  Breese,      (Ed., 

lows,  on  overruling  demurrer,  respond-  1885)  41,  and  note  1. 
ent  may  be  reciuirod  to  answer  instanter, 

26 


J 


jLS-tiJ.J  M'DowELL  V.  CooHRAJsr.  33 

Opinion  of  the  Court. 

probate,  as  required  by  law.  And  in  case  there  was  trust  property 
that  could  not  be  reached  in  the  ordinary  way,  he  ought  to  have 
obtained  an  order  of  the  probate  court,  directing  the  administrator  to 
proceed  in  equity,  against  the  heir,  for  the  benefit  of  all  the  creditors. 
Kevised  Laws,  p.  558,  sec.  103;  U.  8.  Digest,  vol.  2d,  page  187,  188.  And 
if  creditor  fail  to  file  his  claim  in  two  years,  he  will  be  barred  at  law. 
Eevised  Laws,  pa.  560,  sec.  114;  Thorn  v.  Watson,  5th  Gilnian,  x;6. 

4th.  An  administrator,  by  confessing  judgment  in  favor  of  any  par- 
ticular creditor,  is  precluded  from  denying  assets.  4th  Oowen,  465; 
1st  Johnson's  Cases,  276. 

5tli.  The  administrator  was  undoubtedly  interested,  and  ought  to 
have  been  made  a  party  to  the  bill.  Greenup  v.  Porter,  3d  Scammon, 
65;  U.  S.  Digest,  pa.  ]87,  sec.  90. 

6th.  If  this  bill  is  maintainable  at  all,  it  ought  to  have  been  filed 
for  the  common  benefit  of  all  the  creditors,  and  the  administrator 
ought  to  have  filed  the  bill.  U.  S.  Digest,  vol.  2,  pa.  388;  Martin  v. 
Root,  17  Mass.,  222. 

Treat,  C.  J.     This  was  a  bill  in  chancery,  filed  by  M'Dowell,  admin- 
istrator of  Whitton,  against  Adam  Jesse  Cochran,  to  subject  a 
*certain  tract  of  land  to  the  payment  of  a  judgment  recovered  [*33] 
by  the  complainant,  against  the  administratrix  of  the  estate  of 
Adam  Cochran,  which  estate  the  bill  alleges  is  insolvent.     The  bill 
charges  that  Adam  Cochran  entered  the  land,  with  his  own  funds,  in 
the  name  of   his  infant  child,  the  defendant,   with  the  fraudulent 
design  of  preventing  the  complainant  from  collecting  the  debt,  for 
which  the  judgment  was  rendered.     The  court  sustained  a  special 
demurrer,  and  dismissed  the  bill. 

If  the  allegations  of  the  bill  respecting  the  purchase  of  the  land  are 
true,  the  complainant  has  in  equity  a  clear  right  to  enforce  satisfaction 
of  his  judgment  out  of  the  land.  It  is  insisted,  however,  that  he  can 
not  seek  this  relief  until  an  execution  has  been  issued  on  the  judg- 
ment, and  returned  unsatisfied.  The  general  rule  undoubtedly  is, 
that  a  creditor  must  obtain  a  judgment  for  his  debt,  and  endeavor 
nnsuccessfully  to  enforce  its  collection  by  execution,  before  he  can  go 
into  equity  to  satisfy  it,  out  of  property  that  can  not  be  reached  at 
law.  His  right  to  relief  in  equity,  in  such  case,  rests  on  the  fact  that 
he  has  exhausted  his  legal  remedies  without  being  able  to  collect  his 
debt.  Ordinarily  an  execution  must  issue  on  the  judgment,  and  be 
returned  unsatisfied,  before  a  court  of  equity  will  entertain  a  bill,  to 
reach  real  estate  in  which  the  judgment  debtor  has  not  such  an  inter- 
ert  as  can  be  sold  on  execution.  But  the  present  case  is  an  exception 
to  the  rule.  The  complainant  has  already  exhausted  his  legal  reme- 
dies without  success.  Under  our  statute,  an  execution  can  not  issue 
on  a  judgment  against  an  administrator,  but  the  judgment  is  to  be 
paid  in  due  course  of  administration,  as  all  other  claims  against  the 
estate.  Welch  v.  Wallace,  3  G-ilman,  490.  The  estate  being  insolvent, 
the  complainant  can  not  obtain  payment  in  the  latter  mode.  His  only 
remedy,  therefore,  is  to  proceed  in  equity  against  the  land,  and  to 
that,  on  the  showing  of  the  bill,  he  is  clearly  entitled. 

But  it  is  contended  that,  instead  of  permitting  him  to  pursue  this 
remedy,  he  should  be  required  to  institute  proceedings  in  the  probate 
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court,  to  compel  the  administratrix  to  petition  the  circuit  court  for 
leave  to  sell  the  land,  to  pay  the  debts  against  the  estate.     The  stat- 
ute seems  only  to  authorize  the  circuit  court  to  order  the  sale  of  real 
estate  of  which  the  intestate  died  seized;  but    however  that  may  be, 
there  are  strong  reasons  why  all  questions  affecting   the  title  to 
[*34]  the  land  in   question  should  be  *adjusted,  before  the  land  is 
exposed  to  sale.     These  matters  could  not  be  investigated  and 
settled,  in  a  summary  application  by  the  administratrix  for  a  license 
to  sell  land  to  pay  debts.     Unless  a  good  title  could  be  acquired  by 
the  purchaser,  the  property  would  be  sacrificed,  and  the  rights  of  the 
estate  and  creditors  prejudiced.     All  obstacles  in  the  way  of  acquiring 
sucli  a  title,  should  be  removed  before  a  sale  is  ordered. 

It  is  insisted  that  a  bill  of  this  character  should  be  filed  on  the  behalf 
of  all  the  creditors  of  the  estate.  If  there  is  any  force  in  this  objec- 
tion, it  is  a  sufficient  answer  to  remark,  that  the  case  no  where  shows 
that  -there  are  any  other  creditors  than  the  comi^lainant.  If  there 
were  other  creditors,  and  the  complainant  should  succeed  in  subject- 
ing the  land  to  sale,  perhaps  a  question  might  arise  whether  he  would 
be  entitled  to  a  priority  in  payment,  as  a  reward  for  his  superior  vigi- 
lance, or  whether  tlie  proceeds  should  be  considered  simply  as  assets 
to  be  distributed  pro  rata  among  all  the  creditors.  But  these  ques- 
tions do  not  arise,  and  it  is  not  necessary  to  express  any  opinion 
respecting  them. 

It  is  insisted  that  the  administratrix  is  a  necessary  party  to  the  suit. 
This  objection  to  the  bill  is  avcII  taken.  The  complainant  should 
liavc  made  the  administratrix  a  defendant,  and  allowed  her  an  oppor- 
tunity of  showing  that  the  judgment  had  been  paid,  or,  if  unpaid, 
that  the  estate  was  solvent,  and,  therefore,  this  proceeding  was  unnec- 
essary. For  this  defect  in  the  bill,  the  demurrer  was  properly  sus- 
tained. 

It  is  assigned  for  error  that  the  court  erred  in  dismissing  the  bill 
unconditionally.  If  the  complainant  Avished  to  amend  the  bill,  he 
should  have  asked  leave  of  the  court  for  that  purpose;  which  would 
have  been  granted.  But  omitting  to  do  that,  he  elected  to  stand  by 
the  bill,  and  the  proper  decree  on  the  demurrer  was  for  its  dismissal. 

The  decree  of  the  circuit  court  is  affirmed  with  costs. 

Decree  affirmed. 

[*35]  *  Christopher  Ender  v.  Philip  Scott. 

Error  to  St.  Clair. 

1.  Waijkanty  —  enHcntiaU  on  unlf.  In  ordor  to  constilnto  a  warranty,  there 
must  be  not  only  an  allinnation  rcsiicrtinp:  the  (juality  or  condition  of  the  thing 
Bold,  but  the  athrnuition  must  be  nuide  with  a  view  of  assuring  the  buyer  of  the 
trutii  of  the  fact  asserted,  received  and  relied  upon  by  him,  inducing  him  to  make 
the  i)urcha8e.(l) 

(1)  Re-affirming   the    doctrine  of  the  rnnty;  see,  also.  Towell  v.  Gate  wood,  2 

case,   Hawkins  r.  Berry,  .'i  (lilm.,  3(5.  in  Scam.,  22.  the  representation  .should  be 

which  case,   held  that  the  declarations,  made  at  the  time  of  sale,  to  constitute 

or  admissions,  of  vendorof  a  hor.se,  some  a  warranty;  if  it  be  made  subsequently 

time  after  the  sale,  that  he  sold  the  ani-  a  new  consideration  is  es.sential. 
nuvl  for  a  sound  one.  is  entitled  to  little,         No  particular  form  of  words  is  uecr^ 

if  any  weiL'ht,    in  establishing    a    war-  sary  to  make  a  warranty,  nor  is  it  esse ii- 
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Statement  of  the  case.     Briefs  of  Counsel. 


This  was  an  action  on  the  case  on  an  express  warranty,  brought  by 
Scott  against  Ender,  in  the  St.  Olair  circuit  court.  Heard  at  April 
term.  1849,  before  Underwood,  judge,  and  a  jury.  A  verdict  was 
found  for  plaintiff  for  115  00.  A  motion  for  a  new  trial  was  made  and 
overruled,  and  judgment  was  rendered  for  plaintiff.  The  defendant 
sued  out  a  writ  of  error. 

G.  KoERNER,  for  plaintiff  in  error,  made  the  following  points,  and 
cited  the  authorities  referred  to  •  The  evidence  does  not  show  any 
warranty.  As  to  the  general  principles  of  warranty,  see  3  Chitty  on 
Pleadings,  page  279,  note  g,  pa.  679  and  notes;  Ohitty  on  Contracts, 
449-45;^;  5th  Gilman,  37;  2d  Scammon,  25. 

Words  equivalent  to  a  warranty  must  be  used.  Comyn's  Digest, 
vol.  2,  pages  265,  266,  274;  2d  Starkie,  1237,  note  a. 


tial  the  word  warrant  be  used.  It  is, 
however,  necessary  that  such  expressions 
be  used  as  show  the  intention  of  the  party 
to  bind  himself  to  make  good  the  quality 
of  the  articles  sold  and  not  a  mere 
statement  or  expression  of  opinion  as  to 
the  quality  or  character  of  the  articles 
sold;  i.  c,  to  constitute  a  warranty  the 
undertaking- of  vendor,  as  to  a  particular 
quality  of  the  thing  sold  must  enter  into 
and  form  an  essential  element  in  the 
consideration  of  the  bargain,  Adams  v. 
Johnson,  15  111.,  345;  Hanson  «.  Busse, 
45111.,  496;  Carondelet  Ir.  W.  v.  Moore, 
78  111.,  65;  Thorne  v.  M'Veagh,  75  111., 
81;  Van  Buskirk «.  Murden,  23  111.,  446; 
see  Hawkins  «.  Berry,  5  Gilm.,  36.  As 
to  whether  the  words  used  or  declaration 
made  amount  to  a  warranty  is  a  question 
of  intention.  Was  the  affirmation  or  repre- 
sentation made  with  the  intent  of  thereby 
warranting  the  quality  of  the  thing  sold, 
or  was  it  a  mere  expression  of  vendor's 
opinion.  Wheelers.  Reed,  36111.,  81;  but 
whenever  a  representation  is  positive  and 
relates  to  a  matter  of  fact  it  constitutes 
a  warranty,  Robinson  v.  Harvey,  82  111., 
58;  Sparling  v.  Marks,  86  111.,  125;  Towell 
«  Gatewood,  2  Scam.,  22,  if  the  repre- 
sentation be  relied  on  by  vendee  and  it 
induces  the  purchase.  Reed  v.  Hastings, 
61  111.,  266;  but,  if  the  representation  be 
a  matter  of  opinion  or  fancy,  it  will  not 
amount  to  a  warranty,  unless  there  are 
other  declarations  which  leave  no  doubt 
of  the  intent  to  warrant,  Reed  v.  Hast- 
ings, 61  111.,  266;  Shackleton«.  Lawrence, 
65  III.,  175. 

Nevertheless,  in  all  contracts,  in  the 
absence  of  an  express  agreement  to  the 
contrary,  the  law  implies  a  warranty 
that  materials  agreed  to  be  furnished 
shall  be  suitable  for  the  purpose,  and 
that  labor  shall  be  performed  Avith 
reasonable  skill,  Springdale  Cem.  Assoc. 
«.  Smith,  33  111.,  253;  and,  on  a  transfer 


of  book  accounts  as  unpaid,  a  warranty 
is  implied  they  are  unpaid,  but,  not  that 
they  are  collectible,  Robinson  v.  M'Neil, 
51  111.,  325;  so,  in  the  case  of  bank  bills, 
commercial  paper  and  choses  in  action, 
the  vendor  impliedly  guarantees  or 
warrants  genuineness,  Tyler  v.  Bailey, 
71  111.,  34.  It  is,  however,  the  general 
rule  of  the  common  law  that,  in  the 
absence  of  fraud  of  the  vendor  of 
personal  property,  vendee  takes  at  his 
own  risk,  Misner  v.  Granger,  4  Gilm., 
69;  Beers  v.  Williams,  16  111.,  69;  Arch- 
dale  «.  Moore,  19  111.,  565;  Chi.  Pack- 
ing, etc.,  Co.  «.  Tilton,  87  111.,  547;  sub- 
ject to  exceptions,  as,  that  the  vendor  by 
implication  warrants  to  convey  good 
title.  Snow  v.  Baker,  3  Gilm.,  268,  and, 
if  goods  be  sold  by  sample,  that  the  bulk 
is  equally  as  good  as  the  sample,  Misner 
v.  Granger,  4 Gilm.,  69.  So,  in  executory 
contracts  to  deliver,  a  warranty  is  im- 
plied, the  thing  to  be  delivered  shall 
be  of  fair  and  merchantable  quality, 
Babcock  «.  Trice,  18  111.,  420;  Doane  «. 
Dunham,  65  111.,  512;  so,  the  vendor  of 
an  article  he  is  to  manufacture  or  has 
manufactured  is  held  to  warrant  his 
work  executed  in  a  workmanlike  man- 
ner. Beers ».  Williams,  16  111.,  69;  Arch- 
dale  V.  Moore,  19  111.,  565,  as  where  one 
sells  a  steam  boiler,  that  it  is  of  sound 
material  and  good  workmanship,  Beers 
®.  Williams,  16  111.,  69;  and,  in  the  case 
of  a  manufacturer  selling  an  article  well 
known  in  the  market,  which  is  not  pres- 
ent or  examined  at  the  place  and  time 
of  sale,  it  is  implied  he  warrants  it  fair 
and  merchantable,  Chi.  Packing,  etc., 
Co.  'v.  Tilton,  87  111.,  547. 

See  Sims  v.  Klein,  Breese,  234,  that, 
while  fraud  vitiates  every  contract, 
every  false  affirmation  does  not  amount 
to  a  fraud,  and,  note  1,  as  to  what  is  and 
what  is  not  fraudulent  as  between  vendor 
and  vendee. 
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36-37  Young  v.  Silkwood.  [Nov. 

Syllabus.     Opinion  of  the  Court. 

If  a  warranty  was  made,  the  defect  in  question  was  one  obvious  to 
the  senses,  and  did  not  bind  vendor.     2  Black.  Com.,  165;  Salkeld,  211. 

G.  Trumbull,  for  defendant  in  error. 

Treat,  C.  J.  This  action  was  brought  to  recover  damages,  for  the 
breach  of  a  warranty  on  an  exchange  of  horses.  The  court  instructed 
the  jury  that,  "  If  they  believe  from  the  evidence  that  the  defendant 
represented  in  positive  terms  to  the  plaintiff,  at  the  time  of  and  before 
the  exchange,  that  the  mare  was  sound,  except  the  distemper,  such 
positive  assertion  will  amount  to  a  warranty,  which,  if  false,  the  defen- 
dant is  liable  for  in  this  action." 

The  instruction  was  clearly  erroneous.     In  order  to  constitute  a 
warranty,  there  must  be  not  only  an  affirmation  respecting  the  quality 
or  condition  of  the  thing  sold,  but  the  affirmation  must  *  be 
[*36]  made  with  the  view  of  assuring  the  buyer  of  the  truth  of  the 
fact  asserted,  and  inducing  him  to  make  the  purchase,  which  is  so 
received  and  relied  on  by  him.     Hawkins  v.  Berry,  5  Gilman,  36.     The 
instruction  is  not  broad  enough  to  embrace  this  definition  of  a  war- 
ranty.    The  facts  stated  in  it  may  all  have  been  true,  and  still  such  a 
thing  as  a  warranty  not  have  entered  into  the  minds  of  the  parties. 
The  plaintiff  may  not  have  intended  the  assertion  as  a  proposition  to 
warrant  the  soundness  of  the  horse,  nor  the  defendant  have  accepted 
and  acted  on  it  as  such. 

The  jiidgment  of  the  circuit  court  is  reversed,  with  costs,  and  the 
cause  is  remanded  for  further  proceedings. 

Judgment  reversed. 

George  Young  v.  Elam  Silkwood. 

Appeal  from  Perry. 

1.  Verdict  —  seldom  disturbed,  if  on  circumstanees.  In  actions  for  tre.spass 
where  the  testimony  is  often  and  ])erhaps  usually  circumstantial,  the  court  will 
rarely,  if  ever,  disturb  a  verdict,  when  there  is  any  thing  in  the  record  tending 
to  support  the  finding  of  the  jury.(l) 

This  was  an  action  of  trespass  for  shooting  a  horse,  brought  by  Silk- 
wood  against  Young,  before  a  justice  of  the  peace,  where  })laintiff  had 
judgment  for  $45  00.  From  this  judgment  Young  appealed  to  the  cir- 
cuit court.  The  trial  in  the  circuit  court  came  on  before  Underwood, 
judge,  and  a  jury,  at  the  April  term,  1849.  Verdict  and  judgment 
for  Silkwood,  for  the  same  sum.  Motion  for  new  trial  Avas  denied, 
and  Young  took  an  appeal  to  the  supreme  court. 

"\V.  Edwards,  for  api)ellant.     C.  L.  Starbuck,  for  appellee. 

Trumbull,  J.  Tlie  only  question  in  this  case  is,  whether  the  circuit 
court  erred  in  refusing  to  set  aside  the  verdict  of  the  jury  as  contrary 
to  evidence. 

The  action  is  tresjiass  for  shooting  a  horse,  and  presents  questions 
peculiarly  i)roi)i'r  for  tlie  consideration  of  a  jury. 
[*37]      *That  the  animal  was  injured  is  un(iuostionod,  and  the  only 
point  of  dispute  is,  whether  the  appellant  committed  the  iu- 

CiTED  —  Easonw.  Chapman,  21  111.,  33;  aside,  aa  not  sustained  by  evidence,  see 
Elam  V.  Badger,  23  111.,  498.  Keaggy  o.  Uite,  13  111.,  99  and  note. 

(1)  As  t(^  when  verdict  should  be  set 
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1849.  J  Maeshall  v.  Adams.  37-38 

Syllabus.     Statement  of  the  case. 

jury.  The  fact  of  his  previous  threats,  that  he  had  a  gun,  that  the 
horse  was  seen  in  his  field,  and  a  gun  heard  in  that  direction,  shortly 
before  the  injury  was  inflicted,  and  that  tracks  and  blood  were  after- 
wards discovered  in  the  field,  are  circumstances  from  which  the  jury 
may  well  have  inferred  that  appellant  committed  the  injury. 

in  a  case  of  this  kind,  where  the  ucstimony  is  often  and  perhaps 
usually  circumstantial,  the  court  will  rarely,  if  ever,  disturb  a  verdict, 
when  there  is  any  thing  in  the  record  tending  to  support  the  finding 
of  the  jury. 

Judgment  afflr?ned. 

James  Marshall  v.  Nathan  Adams,  for  the  use  of  John  M.  Ogleby. 

Error  to  Marion. 

1.  Evidence  —  admissions.  Admissions  made  bytlie  administrator  of  an  intes- 
tate can  not  bind  a  joint  promissor  with  the  intestate.  (1) 

2.  Same — proof  of  admissions.  If  it  becomes  necessary  to  give  evidence  of 
what  a  party  to  the  suit  had  previously  said^  or  verbally  sworn  to,  it  can  only  be 
done  by  the  sworn  testimony  of  some  one  who  heard  him  make  the  statement,  and 
then  his  words  muct  be  substantially  given,  and  not  the  conclusion  as  to  what 
his  words  would  prove. 

3.  Promissory  NOTE — payee.  That  a  note  is  made  payable  to  an  individual 
by  name  simply,  affords,  of  itself,  no  evidence  that  the  note  belongs  to  him  in  a 
representative  capacity. 

This  was  an  action  of  debt,  brought  by  Adams  for  the  use  of  Ogleby, 
upon  five  sealed  promissory  notes,  executed  by  one  John  W.  Koach 
and  the  plaintiff  in  error.  Four  of  these  notes  were  made  payable  to 
Nathan  Adams,  guardian  for  the  minor  heirs  of  James  Blair,  deceased, 
and  one  to  Nathan  Adams  simply. 

The  cause  was  tried  by  a  jury,  at  August  term,  1848,  before  Den- 
ning, judge.  Verdict  and  judgment  for  defendant  in  error,  for 
$550  92. 

The  defendant  in  the  court  below,  pleaded  payment  by  said  Eoach, 
in  his  life  time,  after  the  notes  became  due,  and  before  the  assignment 
or  transfer  of  the  interest  in  the  same  to  the  said  Nathan  Adams,  he 
then  being  the  holder  and  owner  of  said  notes,  and  having  the 
legal  right  thereto.     This  plea  was  traversed  and  *issue  joined.  [*38J 
Upon  the  trial  was  read  to  the   jury,   as  evidence  admitted 
by  the  plaintiff  in  the  circuit  court,  the  afl&davit  of  the  defendant, 
made  to  obtain  a  continuance  of  the  cause;  in  which  it  was  set  forth 
and  admitted  as  true,  that  the  notes  sued  on  were  executed  by  said 
Roach,  in  his  life  time,  as  principal,  and  by  the  defendant  as  surety; 
and  that  after  the  death  of  said  Roach,  the  several  notes  sued  on  were 
found  in  the  possession  of  and  among  the  private  papers  of  said  Roach, 
left  by  him  at  his  decease,  the  said  Roach  being  a  joint  maker  of  said 
notes  with  the  defendant,  and  that  since  the  death  of  said  Roach,  the 
notes  sued  on  were  taken  from  among  his  private  papers. 

During  the  jjrogress  of  the  trial  the  plaintiff,  for  the  avowed  pur- 
pose of  proving  the  admission  of  the  defendant,  offered  to  read  from 
the  books  belonging  to  the  office  of  the  probate  justice  for  Marion 
county,  an  entry  or  memorandum,  in  the  following  words  : 

Cited  —  Stillman  v.  Young,  16  111.,  (1)  See  Snyder «.  Laframboise,  Breese, 
818.  386,  note  3,  as  to  admissions  in  evidence. 
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38-39  Marshall  v.  Adams.  [Xov. 

Briefs  of  Counsel. 

"  Probate  Records.  —  Marion,  Illinois,  special  term,  August  25, 
1842.  And  now  at  this  day  comes  Nathan  Adams,  and  made  proof, 
by  the  testimony  of  James  Marshall,  that  he  did,  on  or  about  the 
20th  of  September,  18-40,  resign  his  guardianship  as  guardian  of 
Thomas  Blair,  Hiram  Blair,  Mary  Ann  Blair  and  Nancy  Blair,  minor 
heirs  of  James  Blair,  deceased;  as  such  orders  that  the  resignation  of 
Nathan  Adams  be  entered  of  record,  which  is  done  in  the  words  and 
figures  following,  to  wit:  Be  it  known  that  the  aforesaid  Nathan 
Adams  is  ordered  to  be  free  of  all  guardianship  of  said  minors  from 
the  date  above  mentioned. 

James  Chance,  Prolate  J.  P.  [seal."] 

The  reading  of  which  was  objected  to,  but  objection  was  overruled, 
and  the  same  was  read  to  the  jury  as  evidence. 

Tlie  plaintiff,  also,  further  proposed  to  read  from  the  said  books  of 
probate  justice,  the  appointment  of  one  doctor  Hall  to  be  the  adminis- 
trator of  said  John  W.  Roach,  deceased,  and  then  to  prove  the  admis- 
sions of  said  Hall,  after  being  appointed  such  administrator,  that  the 
notes  sued  on  had  not  been  paid  by  said  Eoach  in  his  life  time;  which 
being  objected  to,  was,_ notwithstanding,  permitted  to  go  to  the  jury. 

The  court,  at  the  instance  of  the  plaintiff,  instructed  the  jury: 
That  the  admissions  of  an  administrator  are  competent  to  bind  the 

estate  of  his  intestate. 

[*39]      *The  court  refused  to  give  the  following  instruction  asked 

for  by  defendant:  That  the   note   payable  to   Nathan  Adams, 

without  describing   him  as    guardian  of   the  heirs  of   James  Blair, 

deceased,  does  not  of  itself  afford  any  evidence  that  this  note  belonged 

to  Adams  as  guardian. 

David  J.  Baker,  for  plaintiff  in  error,  presents  the  following  points 
and  authorities  :  1.  The  admissions  of  the  defendant  can  not  be 
proved  by  a  memorandum  made  by  James  Chance,  or  any  other  per- 
son, in  or  out  of  any  office,  upon  the  probate  books,  of  a  fact  estab- 
lished by  the  oath  of  said  defendant  touching  a  certain  matter  or  on  a 
certain  occasion.  Such  admissions,  if  oi-al,  should  be  established  by 
the  oath  of  some  witness  who  heard  him  swear;  or,  if  it  was  embodied 
in  a  written  affidavit,  signed  by  the  defendant,  that  affidavit,  or  a  certi- 
fied copv  of  it,  should  have  been  produced.  1  Greenleaf's  Ev.,  sec.  82; 
2  Stephens'  Nisi  Prius,  1569. 

2.  The  admissions  of  doctor  Hall,  the  administrator  of  John  W. 
Roach,  deceased  could  not  be  proved  against  the  defendant,  because: 
First,  they  were  res  i)iter  alios  acta.  1  Greenleafs  Ev.,  sees.  187,  99;  'i 
Stephens'  Nisi  Prius,  1501.  Second,  they  could  not  be  proved  to  charge 
the  estate  whicli  he  represented,  much  less  to  charge  tlie  defendant  in 
this  suit.  Revised  Laws  1833,  sees.  Ill,  112,  113  and  114;  Revised 
Stat.  1845,  sees.  95,  119. 

3.  Nathan  Adams,  the  guardian,  could  control  the  notes  taken  lo 
himself,  acting  as  such  guardian,  after  he  had  made  settlement  of  his 
trust,  unless  he  had  transferred  those  notes  to  liis  wards,  or  soni*' 
other  person.  His  right  to  collect  the  notes  did  not  cease  upon  his 
settling,  unless  he  transferred  the  notes,  and  tiiereby  ceased  to  be  tho 
owner  of  them.  His  being  described  as  guardian  was  mere  descriptio 
personcB. 

32 


1849.]  Makshall  v.  Adams.  40-41 

Opinion  of  th.e  Court. 

4.  The  possession  by  the  maker  of  a  note,  executed  by  him,  is  unex- 
plained jirima  facie  evidence  of  his  having  paid  the  same. 

5.  A  common  promissory  note  or  bond  executed  to  "Nathan 
Adams,"  without  any  description  or  mention  of  the  character  in  which 
he  receives  it,  or  of  the  fund  to  which  it  belongs,  affords  no  evidence 
of  its  being  a  trust  fund  held  by  him  as  guardian. 

*W ALTER  B.  ScATES,  for  defendant  in  error.  [*40] 

Trumbull,  J.  This  was  an  action  of  debt  brought  upon  some 
notes  executed  by  John  W.  Roach  and  James  Marshall,  and  all  made 
payable  to  "  Nathan  Adams,  guardian  for  the  minor  heirs  of  James 
Blair,  deceased,"  except  one,  which  was  payable  to  "Nathan  Adams  " 
simply. 

Marshall  pleaded  that  the  notes  were  paid  by  Roach,  who  was  the 
principal  in  the  notes,  in  his  life  time.  The  jury  found  against  the  plea, 
and  the  plaintiff  below  had  judgment  for  the  amount  due  upon  the  notes. 

Upon  the  trial,  the  plaintiff  was  permitted  to  prove  the  admission 
of  the  administrator  of  Roach,  that  the  notes  were  not  paid  by 
Roach  in  his  life  time;  and,  also,  for  the  purpose  of  proving  the 
admissions  of  the  defendant,  Marshall,  to  read  in  evidence  to  the  jury 
the  following  entry  upon  the  records  of  the  probate  court  of  Marion 
county,  to  wit:  "  Special  term,  Aug.  25th,  1842.  And  now  at  this  day 
came  Nathan  Adams,  and  made  proof,  by  the  testimony  of  James 
Marshall,  that  he  did,  on  or  about  the  20th  of  September,  1840,  resign 
his  guardianship  as  guardian,"  etc.  The  court  also  instructed  tlie 
jury,  at  the  instance  of  the  plaintiff,  "  that  the  admissions  of  an 
administrator  are  competent  to  bind  the  estate  of  his  intestate,"  and 
refused  to  instruct  at  the  request  of  the  defendant,  "  that  the  note 
payable  to  Nathan  Adams,  without  describing  him  as  guardian  of  the 
heirs  of  James  Blair,  deceased,  does  not  of  itself  afford  any  evidence 
that  this  note  belongs  to  Adams  as  guardian. 

The  admission  of  the  foregoing  evidence,  which  was  objected  to  at 
the  time,  and  the  giving  of  the  instruction  asked  by  plaintiff  and  refus- 
ing the  one  asked  by  defendant,  are  now  assigned  for  error. 

It  was  clearly  erroneous  to  admit  in  evidence,  in  this  action  against 
Marshall  alone,  the  admissions  made  by  the  administrator  of  Roach. 
Admitting  the  law  to  be  as  plaintiff  below  insisted,  that  an  adminis- 
trator may  by  his  admissions  bind  the  estate  of  his  intestabe,  and  it  by 
no  means  follows  that  such  admissions  can  bind  a  joint  promissor  with 
the  intestate.     Where  there  are  several  administrators,  the  confession 
of  a  debt  due  from  the  estate  by  one  is  not  admissible  in  a  suit 
for  the  debt  *against  the  co-administrators,  to  establish  the  [*41] 
original  demand.  Hamvion  v.  Huntley,  4  Cowen,  493;  Forsyth  v. 
Ganson,  5  "Wend.  558.     And  there  is  no  such  joint  interest  between  a 
surviving  promissor  and  tlie  administrator  of  his  co-promissor,  as  to 
make  the  admission  of  the  one  binding  upon  the  other.      1  G-reenleaf 
Ev.,  176.     But  we  are  not  prepared  to  admit  that  an  administrator 
can,  under  our  laws,  which  prescribe  the  mode  of  establishing  claims 
against  an  estate,  bind  the  estate  by  his  admissions.     R.  S.    ch.   1U9, 
sees.  95,  116,  118,  119,  122;  Quarle  v.  Littlepage,  2  Henning.  &  Mumf ., 
401.     It  is,  however,  unnecessary  to  settle  that  question  in  this  case, 
as  such  admissions  are  clearly  inadmissible  as  against  Marshall. 
5  — Vol.  11,  111.  33 
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The  probate  record  was  also  improperly  admitted  in  evidence,  for 
the  purpose  for  which  it  was  offered.  If  it  became  necessary  to  give 
evidence  of  what  Marshall  had  previously  said  or  verbally  sworn  to, 
it  could  only  be  done  by  the  sworn  testimony  of  some  one  who  had 
heard  him  make  the  statements,  and  then  his  words  substantially 
must  be  given,  and  not  the  result  of  what  his  evidence  proved. 

The  instruction  asked  by  defendant  should  also  have  been  given. 
That  a  note  made  payable  to  an  individual  by  name  simply,  affords  of 
itself  no  evidence  that  the  note  belongs  to  him  in  a  representative 
capacity,  is  a  self  evident  proposition. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 

remanded. 

Judgment  reversed. 
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Maktin  B.  Miner  v.  Laura  L.  Mii^er. 

Appeal  from  Oreene. 

1.  Parent  and  chtld  —  custody  of  children.  In  cases  of  separation  the  father 
has  the  legal  right  to  the  custody  and  control  of  his  children,  unless  he  has  for- 
feited, waived  or  lost  it,  by  misconduct,  misfortune  or  some  peculiar  circumstances, 
sufficient  to  deprive  him  of  it.(l) 

2.  Same  —  jurisdiction  of  chancery.  Next  to  the  right  of  the  father,  that  of  the 
mother  must  be  recognized;  but  these  rights  are  subject  to  the  control  of  a  court 
of  chancery,  and  vt^hen  its  aid  is  invoked,  the  best  interests  of  the  child  should 
be  primarily  considered.  (2) 


Cited  — Pet'n  of  Smith,  13  111.,  138; 
Hewitt  V.  Long,  76  111.,  399. 

(1)  The  parent's  right  to  the  control 
and  custody  of  infant  children  is  not  to 
be  abridged  by  statute  except  from 
necessity,  arising  from  gross  miscon- 
duct, or  almost  total  unfitness  on  the 
part  of  the  parent.  People  v.  Turner, 
55  111.,  280. 

The  paramount  right  of  the  father,  at 
common  law,  arises  from  the  obligation 
imposed  on  him  to  provide  for  the  main- 
tenance of  such  infant  children.  Hewitt 
V.  Long,  76  111.,  309,  and,  under  ordi- 
nary conditions,  the  right  of  the  mother 
to  the  custody  o*  such  children  will  not 
arise  during  the  life  time  of  the  father, 
and  in  the  absence  of  proof  to  the  con- 
trary, the  law  presumes  the  father  to  be 
alive,  with  right  of  action  as  to  his  chil- 
dren remaining  in  him,  Hobson  v.  Ful- 
lerton,  4  Bradw. ,  282.  Thus,  in  an  action 
of  trespass,  by  the  taking  of  a  child,  de- 
fendant set  up,  »s  a  defense,  permission 
of  the  mother.     The  plea  was  held  de- 
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fective,  in  that  it  showed  no  circum- 
stances implying  authority  in  the  mother 
to  give  such  permission,  the  father,  by 
law,  being  entitled.  Pierce  v.  Millay,  63 
111.,  133. 

(2)  But,  the  right  of  the  mother  arises 
only  under  the  order,  in  a  proper  case,  of 
a  proper  court,  Hobson  v.  Fullerton,  4 
Bradw. ,  282.  It  is  one  of  the  peculiar  du- 
ties of  a  court  of  chancery  to  protect  the 
rights  of  infants,  Hartman  v.  Hartman, 
59  HI.,  103;  Whiter.  Glover,  59111.,  459; 
indeed,  from  the  earliest  days  such  a 
court  has  been  regarded  as  a  general 
guardian  of  all  infants  within  the  juris- 
diction, to  see  that  their  rights  be  not 
trifled  away  or  sacrificed,  and  they  be 
not  made  the  prey  of  their  kindred  or 
strangers.  Smith  v.  Sackett,  5  Gilm., 
534;  wherefore,  it  has  been  deemed  the 
exercise  of  the  power  of  control  of  in- 
fants is  indispensable  in  the  court.  In 
the  exercise  of  this  power  the  court  is 
to  move  only  in  the  interest  of  the  in- 
fant; not  to  be  urged  by  consideration  of 
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3.  Same  —  after  divorce.  Under  our  statute,  tbe  paramount  right  of  the  father 
to  the  children  will  not  be  recognized,  where  a  divorce  has  been  granted  for  his 
fault  or  misconduct.  (3) 

4.  Same.  The  proofs  taken  upon  the  hearing  of  a  question  for  divorce,  may 
be  considered  by  the  court,  in  disposing  of  the  children  of  the  parties. 

5.  Same.  When  the  aid  of  the  court  is  once  invoked  to  provide  for  the  guard- 
ianship of  infants,  in  case  of  separation  of  the  parents,  such  infants  become  the 
wards  of  the  court,  and  it  will  not  permit  them  to  be  removed  beyond  its  jurisdic- 
tion, or  permit  either  parent  to  alienate  the  affections  of  the  infants  from  the  other. 

The  appellee,  complainant  in  the  Jersey  circuit  court,  at  the  May 
term,  1848,  filed  her  bill  for  a  divorce,  on  account  of  extreme  and 
repeated  cruelty  on  the  part  of  her  husband.  The  venue  was  after- 
wards changed  to  Greene  county  for  trial,  and  in  that  court  a  decree 
for  a  divorce  was  entered,  the  defendant  having  withdrawn  all  defense 
to  a  divorce,  but  reserving  to  himself  "  the  right  of  contesting  before 
the  court  all  her  legal  claims,  to  the  custody,  care  and  maintoiance 
of  his  daughter,  Charlotte  H.  Miner,  the  only  surviving  offspring 
of  the  marriage;  and  reserving,  also,  to  himself,  the  right  of  contest- 
ing any  claim  which  might  be  set  up  by  complainant  for  alimony,  as 
set  forth  in  the  bill."  Subsequently  to  the  entry  of  the  decree  for  a 
divorce,  the  questions  as  to  custody  of  the  child  and  the  allowing  of 

alimony  were  heard  and  decided,  whereby  the  custody,  care, 
|"*44]  *control  and  raising  of  the  child,  was  given  to  the  complainant, 

and  that  she  have  and  retain  as  for  her  alimony,  certain  articles 
of  personal  property,  enumerating  some  of  them,  "  and  such  other 
items  of  personal  property  as  she  has  in  her  possession,  that  may  have 
belonged  to  the  defendant;  "  the  court  making  '•  no  order  for  the  pay- 
ment of  alimony  in  money,"  from  wliich  the  defendant  })rayed  an 
appeal  to  this  court;  but  the  court  below,  as  the  decree  reads,  in  con- 
sequence of  the  additional  expense  which  would  liave  to  be  incurred 
by  the  plaintiff,  in  further  litigating  tliis  cause,  ordered  and  decreed 
that  the  defendant  pay  to  the  plaintiff  $15,  at  the  end  of  each  month, 
from  and  after  the  date  of  the  decree,  until  the  questions  involved  are 
settled,  and  the  child  should  be  surrendered  to  the  plaintiff."  From 
all  these  decisions,  except  the  one  granting  a  decree,  the  defendant 
has  appealed  to  this  court.  The  testimony  adduced  on  the  final  hear- 
ing of  the  questions  reserved,  some  of  wliich  was  objected  to,  is  embod- 
ied in  the  bill  of  exceptions,  and  the  defendant  insists  does  not  author- 
ize the  decisions  of  the  court  made  therein.- 

the  rights  of  parents,  or  others,  that  are  by   statute,    Hewitt    v.    Long,    7G    111., 

to  be  enforced  in   the  proceeding  —  as  309. 

in  the  case  of  divorce,  Cowles  v.  C'owles,  (3)  There  being  no  evidence  of   her 

3  Qilm.,  435,  or  in  case  of  the  disposition  unfitness  to  take  rare  and  liave  the  cus- 

of    the   custody   of   an   infant   orphan,  tody  of   infant  children,  it   is  not  im- 

Smitli,i/i  re,  13  111.,  138;  and,  where  the  proper,  in  decree  of  divorce,  to  award 

child  is  of  age  so  to  be  able  to  choose  t^p  custody  to  the  mother,    Becker  v. 

for  itscilf,  looking  to  the  good  of   the  Becker,  79   III.,  532,  and,  such   decree, 

child  only,   the  court  will   not   take  it  ipso  facto,  takes  away  all  control  of  the 

from  one  parent  to  give  it  to  the  other,  father,  until  it   be   restored   to  him  by 

against  its  own  wishes,  Hewitt  v.  Long,  decree  of  the  ]iroper  court,  Wilkinson  v. 

76  111.,  399;  so,   if  on  divorce  decreed,  Deming,  80  111.,  342;  Stat.  1874,  Mar.  10; 

if  by  the  decree  the  father  be  discharged  R.  s    1874,  p.  421,  ii  13;  Cotliran's  Stat., 

of  his  obligation  to  maintain  the  child,  p.  r^^Q  ^  i;^,  custodvof  children  pendente 

the  absolute  common  law  right  of  cus-  Hff  Stat.  1874.  Mar.  10;   H.  S.,  1874,  pp. 

tody   and    control    yields    to    the    dis-  421-2,  Js  18;  Cotliran's  Stat, .  547.  s;  18.  cus- 

cretiouary    power   vested   in   the   court  tody  aiid  support  after  divorce  decreed. 
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By  agreement  of  the  parties,  entered  of  record,  David  A.  Smith, 
esq.,  was  substituted  for  judge  Woodson  in  the  hearing  of  this  cause, 
the  latter  having  been  of  counsel  for  one  of  the  parties,  and  the 
decision  of  Mr.  Smith  was  to  be  and  was  entered  as  of  the  April  term, 
1849,  of  said  Greene  circuit  court. 

It  is  not  deemed  advisable  to  incorporate  the  testimony  in  the  state- 
ment of  the  case,  inasmuch  as  it  is  not  essential  to  a  full  understand- 
ing of  the  opinion. 

The  appellant  assigned  several  errors: 

1.  That  he  should  be  entrusted  with  the  care  of  the  child,  instead 
of  the  mother. 

2.  That  decree  for  divorce  ought  not  to  have  been  granted,  nor 
should  respondent  have  been  adjudged  to  pay  the  costs. 

3.  That  alimony  was  improperly  allowed. 

4.  That  the  decree  for  almiony,  besides  being  for  specific  articles  of 
property,  incapable  of  identification,  is  indefinite  and  uncertain. 

5.  That  the  circuit  court  imposed  terms  and  required  conditions 
unauthorized  by  law,  and  arbitrary  in  their  character  and  terms. 

*6.  Tliatthe  allowance  of  fifteen  dollars  per  month  was  wrong,  [*45] 
and  it  was  error  to  give  the  appellee  the  custody  of  the  child. 

7.  The  allowance  of  five  dollars  per  month  to  the  appellee,  for  her 
support  during  the  pendency  of  this  suit. 

8.  And  the  issuing  of  the  depositions,  taken  for  the  express  purpose 
of  divorce,  in  the  hearing  on  trial  for  the  custody  of  the  child. 

D.  J.  Bakek,  for  appellant:  1.  The  father  has  the  first  right  to  the 
guardianship  of  his  children,  and  to  their  custody,  care,  control  and 
raising.  This  right  is  incident  to  and  arises  out  of  his  duty  to  main- 
tain them,  and,  consequently,  to  instruct  them,  and  his  right  to  their 
services.  2d  Kent's  Com.,  p.  193  and  195,  note  h;  also  1  HofE.,  Ch. 
E.,  497;  Ahrenfeldt  v.  Ahrenfeldt,  25  Wend.  E.,  64;  Mercien  v.  Peo- 
13le,  3d  Hill's  E.,  399;  The  People  v.  Mercien,  2d  Kent's  Com.,  195  and 
205,  and  notes  h  and  c;  The  King  v.  De  Manneville,  5  East;  4  Humph. 
Eep.,  523;  18  Wendell,  637.  In  The  People  v.  Mercien,  3  Hill,  399, 
it  was  held  as  a  general  rule  of  law,  that,  as  between  husband  and  wife, 
the  claim  of  the  former  to  the  custody  of  their  infant  children  is  para- 
mount, and  will  be  enforaed  on  habeas  corpus,  though  the  child  be  a 
daughter  under  five  years  of  age.  The  rights  of  parents  result  from 
their  duties.  2  Kent's  Com.,  193  and  203.  The  father  has  the  first 
right  to  guardianship,  by  nature;  the  mother  the  second.  2  Kent's 
Com.,  220,  note  d.  The  rights  and  powers  of  a  guardian  are  strictly 
local,  and  can  not  be  exercised  in  other  States.  2  do.,  227,  note  b;  2d 
Bland's  Ch.  E.,  504;  2d  Mylne  &  Craig,  31;  5  Paige's  Ch.  E.,  596;  2 
Madd.  Ch.,  332.  The  father  is  still  bound  to  support  after  a  divorce 
is  granted.  3  Oilman's  E. ,  435  et  seq.,  Coles  v.  Coles;  Staunton  v. 
Wilson,  3  Day  E.,  37.  The  statute  of  Illinois  relating  to  the  sup- 
port of  the  children  of  persons  divorced,  confers  on  the  court  no  new 
authority.  A  court  of  chancery  possessed  it  independent  of  the  stat- 
ute.    Do.,  438. 

2.  The  facts  proved  in  this  case  did  not  authorize  the  alimony  of 
the  specific  articles  of  property  mentioned  in  the  decree,  much  less  of 
property  by  the  designation  of  "  such  other  items  of  personal  prop- 
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erty  as  she  has  in  her  possession,  that  may  have  belonged  to  the 
[*46]  defendant."     Besides  being  unauthorized  by  *the  evidence  and 

the  law,  a  part  of  the  articles  decreed  to  her  as  alimony  are 
uncertain,  and  incapable  of  identification.  The  depositions  used  on 
the  trial  of  the  divorce  were  improperly  admitted  as  evidence,  in 
regard  to  the  questions  as  to  the  custody  of  the  child,  and  the  allow- 
ance of  alimony.     Reavis  v.  Reavis,  1  Scam.,  ;<I42. 

3.  The  court  did  not  possess  the  authority  to  compel  the  defendant 
to  pay  for  the  support  and  maintenance  of  complainant,  during  the 
pendency  of  the  suit. 

4.  The  defendant  possessed  the  absolute  and  unqualified  right  to 
appeal  from  the  decision  of  the  court  below  to  this  court;  and  the 
terms  and  conditions  imposed  upon  tlie  defendant  in  allowing  the 
appeal  prayed  to  this  court,  being  the  payment  of  $15  at  the  end  of 
each  month  from  and  after  the  date  of  the  decree,  until  the  questions 
involved  should  be  settled,  and  the  surrender  of  the  child  to  the  com- 
plainant were  unauthorized  and  arbitrary.  Emerson  v.  Clark,  2  Scam., 
489. 

Wm.  Thomas,  for  appellee:  In  this  case  the  circuit  court  decreed  : 
1.  That  the  appellee  should  have  the  custody,  care  and  control  of  her 
infant  child,  or  female  aged  seven  years. 

2.  That  the  appellee  have  and  retain,  as  and  for  her  alimony  in  the 
premises,  certajin  articles  of  personal  property,  then  in  possession. 

3.  The  court  being  satisfied  that  the  value  of  appellant's  property 
did  not  exceed  the  amount  of  his  indebtedness,  and  that  he  was  not 
in  the  receipt  of  any  income,  made  no  order  for  the  payment  of  ali- 
mony in  money. 

4.  That  appellant  should  pay  the  costs. 

5.  That  appellant  should  pay  fifteen  dollars  per  month  for  support, 
etc.,  pending  the  litigation. 

From  this  decree  the  appeal  is  taken  to  this  court.  The  defendant 
insists : 

1.  That,  in  so  far  as  the  decree  affects  the  custody  of  the  child,  it 
was  made  in  the  exercise  of  a  discretionary  power,  and  therefore  not 
the  subject  of  revision  by  this  court.  Revised  Statutes,  197,  sees.  6 
and  8;  2  Kane's,  181;  10  Wendell,  39;  12  Johnson,  49;  18  Wendell, 
329-30;   6  Peters,  648;   1  Scammon,   135;   2  Bibb,  554;   5  Oilman, 

169. 
[*47]  *2.  The  jurisdiction  of  this  court  is  appellate  only,  and  can 
only  be  exercised  in  cases  **  wherein  the  rules  of  law,  or  prin- 
ciples of  equity,  appear  from  the  files,  records  or  exhibits  [of  inferior 
courts]  to  have  been  erroneously  adjudged  and  determined."  5  art., 
5  sec,  Constitution;  Revised  Statutes,  143.  The  question  decided  by 
the  circuit  court  depended,  not  upon  any  rule  of  hiw,  or  jirinciple  of 
,  equity,  but  upon  tlie  o])inion  of  the  judge,  as  to  what  was  for  the  inter- 
est of  a  third  person,  not  before  tlie  court. 

3.  This  court  will  not  look  into  tlie  decree  for  divorce,  because  the 
decision  upon  that  question  is  not  objected  to,  nor  appealed  from. 

4.  It  is  stated  in  the  abstract,  that  the  appellant  withdrew  all  defence 
to  the  decree  for  the  divorce;  and  this  fact  is  said  to  appear  from  the 
record.     Ui)on  this  question  there  can  be  no  controversv  in  this  court; 
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but  the  reply  to  the  suggestion  is,  first,  the  paper  referred  to  is  no  part 
of  the  record;  second,  it  was  never  acted  upon  by  the  court  below, 
and  could  not  have  iulluenced  the  decision  of  that  court. 

5.  If  such  a  paper  had  been  brought  to  the  notice  of  the  court,  with 
any  evidence  of  agreement  or  collusion  between  the  parties,  the  bill 
would  have  been  dismissed. 

6.  The  depositions  prove  such  conduct  toward  the  wife,  as  to  satisfy 
any  judge  or  court  that  the  guilty  party  is  wholly  unfit  to  have  the 
care  of  an  infant  daughter. 

7.  Upon  the  question  as  to  the  custody  of  the  child,  the  evidence 
shows:  First,  that  M'Neal,  the  father  of  the  appellee,  is  a  man  of 
great  wealth;  that  he  is  willing  and  anxious  for  the  return  of  the 
appellee  with  the  child,  to  him,  and  to  educate  and  provide  for  the 
grandchild.  Second,  that  the  appellee  is  well  qualified  to  have  the 
charge  and  education  of  the  child.  Third,  that  the  welfare  of  this 
child  requires  the  care  and  attention  of  the  mother.  Fourth,  that 
appellant  is  destitute  of  property,  and,  of  course,  without  the  ability  to 
educate  the  child  so  as  to  fit  her  for  the  duties  of  life.  Fifth,  that 
appellant  has  employed  a  house-keeper,  with  whom  the  child  must 
associate,  who  is  ignorant  —  wholly  unfit  to  have  the  charge  or  care  of 
children.  No  witness  proves,  that  either  appellant  or  his  house-keeper 
ought  to  be  allowed  to  have  the  care  and  education  of  the  child. 
Sixth,  from  the  nature  of  the  case,  and  the  *provisions  of  the  [*48] 
law,  it  is  impossible  that  the  court  could  have  erred  in  deciding 

any  legal  questions  presented. 

Upon  the  question  of  the  custody  of  the  child,  the  defendant  relies 
upon  the  following  authorities:  Cowls  v.  Cowls,  3  Gilman,  436;  U.  S. 
V.  G-reen,  3  Mason,  484—5;  Foster  and  wife  v.  Alston,  6  How.  Miss., 
456;  Morcien  v.  The  People,  25  Wendell,  103;  Cook  v.  Cook,  1  Bar- 
bour, 644. 

Upon  the  question  of  alimony,  it  is  not  disputed  but  that  the  court 
had  the  power  to  make  the  order;  the  form  of  the  decree  in  this 
respect  seemingly  making  the  $15  per  month  payable,  because  the 
appeal  was  prayed,  can  have  no  influence  upon  the  question  now  before 
the  court.  Jones  v.  Jones,  2  Barbour's  Chy,,  147;  3  Barbour's  Supreme 
Court,  624;  1  do.,  431.  This  court  will  understand  the  decree  as 
requiring  the  appellant  to  pay  115  per  month,  pending  the  litigation. 

This  is  the  substance  and  effect  of  the  order.  Upon  the  question 
of  the  reading  of  the  depositions,  the  appellee  insists:  First,  that  the 
depositions  were  already  before  the  court,  having  been  read  upon  the 
trial  for  divorce.  Second,  that  though  it  appears  that  the  reading  of 
the  depositions  was  objected  to,  yet  no  exception  was  taken  to  their 
being  read.  Third,  the  depositions  were  regularly  taken  to  be  read  as 
evidence  in  the  cause;  the  witnesses  reside  in  Jersey  county;  the  court 
was  held  in  G-reene  county.  Fourth,  the  ground  of  objection  does  not 
appear  from  the  record;  none  was  stated  before  the  circuit  court,  and 
it  is  now  too  late  to  make  objections  which,  if  made  in  the  circuit 
court,  might  have  been  obviated. 

In  the  case  of  Keavis  v.  Reavis,  the  court  decided  that  the  party 
was  entitled  to  alimony,  and  the  question  to  be  subsequently  deter- 
mined was  as  to  the  amount.  It  was,  therefore,  improper  to  introduce 
evidence  upon  the  question  alreadv  decided;  but  in  the  case  now  before 
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the  court,  the  question  of   alimony  had  not  been  decided,  and   the 
depositions  were  properly  admitted. 

Caton,  J.     'N'o  complaint  is  made  of  the  decree  granting  the  divorce. 
The  principal  question  submitted  for  our  consideration,  relates  to  the 

proper  disposition  to  be  made  of  the  child. 
[*49]  *  In  determining  this  question,  it  is  insisted  that  we  ought  not 
to  look  into  the  depositions,  which  were  taken  upon  the  trial  of 
the  main  issue,  and  that  we  should  limit  ourselves  to  an  examination 
only  of  such  evidence,  as  was  taken  upon  this  incidental  question. 
This  is  an  appendage  of  the  original  suit,  and  all  proofs  regularly 
taken  in  the  case,  and  bearing  upon  the  present  inquiry,  are  subject 
to  an  examination.  We  are  asked  to  be  more  exclusive  in  the  admis- 
sion of  evidence  in  this  than  in  any  other  case,  whereas  the  reverse  of 
this  proposition  has  been  decided  to  be  the  correct  rule,  and  so  laid 
down  in  Cowls  y.  Coiuls,  3  Gilraan,  435.  In  that  case,  also,  the  jurisdic- 
tion, powers  and  duties  of  a  court  of  chancery,  in  the  disposition  of 
infants  within  its  jurisdiction,  are  fully  set  forth;  it  is,  therefore, 
unnecessary  to  enlarge  upon  them  here.  A  court  of  clianccry  is  sel- 
dom called  upon  to  exercise  a  jurisdiction  of  so  embarrassing  and 
important  a  character  as  this,  or  one  which  requires  more  serious  and 
anxious  consideration.  In  the  exercise  of  it  we  are  called  upon,  not 
only  to  interfere  with  the  interests  of  suitors,  but  to  sound  the  deepest 
feelings  of  the  human  heart — the  love  of  parents  for  their  children. 
Especially  in  the  present  case,  where  the  parents  are  separated  by  a 
divorce,  and  both  seem  equally  attached  to  their  offspring. 

Upon  the  extent  of  the  legal  right  of  the  father  to  the  custody  and 
control  of  his  children,  many  contradictory  decisions  are  to  be  found; 
we  think  it  clear,  nevertheless,  that  he  does  possess  that  right,  unless 
he  has  forfeited,  waived  or  lost  it,  either  by  misconduct,  misfor- 
tune, or  some  peculiar  circumstances,  sufficient  in  the  opinion  of  an 
enlightened  chancellor  to  deprive  him  of  it.  In  the  event  of  a  separa- 
tion of  the  parents,  this  right  must  be  conferred  upon  one  of  them, 
otherwise  the  impulses  of  their  natures  would  induce  them  to  resort 
to  violence  to  retain  possession  of  their  children.  Next  to  the  right 
of  the  father  that  of  the  mother  must  be  recognized.  These  rights, 
however,  are  subject  to  the  control  of  the  courts  of  chancery,  and 
when  its  aid  is  invoked,  while  it  may  not  disregard  the  natural  rights 
of  parents,  and  the  ties  of  blood,  the  best  interest  of  the  child  must 
be  primarily  consulted.  It  is  upon  this  consideration  that  an  infant 
of  tender  years  is  generally  left  witli  the  mother,  (if  no  objec- 
[*50]  tion  to  her  is  shown  to  exist,)  even  when  the  father  is  *without 
l)lame,  merelv  because  of  his  inability  to  bestow  upon  it  that 
tender  care  which  nature  rc(iuires,  and  wliich  it  is  the  peculiar  prov- 
ince of  a  mother  to  supply. 

This  remark  will  apply  witli  much  force  in  Ciises  of  female  children 
of  a  more  advanced  age."  While  the  affection  of  i>arents  for  daughters 
may  be  equal,  yet  the  mother,  from  her  natural  endowments,  her  posi- 
tion in  society,  and  her  constant  association  with  them,  can  give  them 
that  care,  attention  and  advice  so  indispensable  to  their  welfare:  which 
a  father,  if  the  same  children  were  loft  to  his  supervision,  would  be 
compelled  in  a  great   degree  to  confide  to  strangers.     I  know  there 
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are  some  decisions  of  the  common  law  courts  of  England,  of  a  late 
date,  where  they  have,  by  the  writ  of  habeas  corpus,  torn  nursing  infants 
from  the  arms  of  innocent  and  unexceptionable  mothers,  and  placed 
them  in  the  hands  of  fathers,  to  be  reared  by  adulteresses,  with 
whom  the  fathers  were  living.  But  so  far  as  I  am  informed,  a  court 
of  chancery  has  never  been  disgraced  by  such  a  decision.  Clothed 
with  more  discretion,  it  is  to  be  hoped  that  court  will  continue  to  exer- 
cise that  discretion  under  a  more  benign  influence. 

In  no  case  do  I  find  this  legal  right  of  the  father  asserted,  where  a 
divorce  has  been  granted  for  his  fault  or  misconduct.  If  such  right 
ever  did  exist,  so  as  to  abridge  or  control  the  exercise  of  the  equitable 
discretion  of  the*court  of  chancery,  it  has  been  entirely  removed  by 
our  statute;  which  authorizes  the  court,  when  a  divorce  shall  be 
granted,  to  make  such  order  touching  "  the  care,  custody  and  support 
of  the  children,  or  any  of  them,  as  from  the  circumstances  of  the 
parties  and  the  nature  of  the  case  shall  be  fit,  reasonable  and  just." 
What  then  is  fit,  reasonable  and  just,  under  the  circumstances  of  these 
parties,  and  the  nature  of  this  case?  Such  a  case  of  ill-treatment  of 
the  wife  is  shown,  as  authorized  the  court,  under  our  statute,  to  grant 
a  divorce.  In  determining  the  question  submitted  to  us,  we  shall  not 
minutely  review  the  evidence  upon  which  that  court  decided,  but  will 
content  ourselves  with  remarking,  that  it  shows  the  defendant  to  be  a 
man  of  irascible  temper  and  violent  resentments,  over  which  at  times 
he  loses  all  control.  Towards  his  wife,  at  least,  his  conduct  was  so 
unreasonable,  oppressive,  and  we  may  add  cruel,  as  to  render  her  life 
miserable,  and  to  cause  her  health  to  be  seriously  impaired.  It 
may  be  *that  her  education,  tastes  and  habits  of  thoughts  may  [*51] 
have  unfitted  her  for  the  situation  and  circumstances  m  which 
she  lived,  and  that  she  was  unreasonable  and  irritating  in  her  complaints; 
but  these  would  not  furnish  a  justification  for  the  conduct  of  the  hus- 
band towards  her.  Towards  the  child,  his  conduct,  so  far  as  is  shown 
from  the  evidence,  seems  to  have  been  unexceptionable.  That  he  has 
the  proper  affection  for  her  we  may  not  doubt,  and  it  may  be  that 
towards  her  his  unfortunate  temper  would  be  but  seldom  manifested. 
Notwithstanding  this,  it  can  not  be  expected  that  he  would  bestow  that 
personal  care  and  attention  upon  a  girl  seven  or  eight  years  old,  which 
may  be  expected  from  a  mother,  who  appears  to  be  well  qualified  for 
the  care  of  the  child,  and  against  whom  no  just  objection  is  shown  to 
exist.  If  left  with  the  father,  the  child  must,  to  a  great  extent,  be 
entrusted  to  the  superintendence  of  others;  her  nature  will  lead  her 
to  associate  with  her  own  sex,  by  whom  her  manners  will  be  formed, 
her  thoughts  and  tastes  directed,  and,  in  truth,  her  character  m'ainly 
moulded.  His  occupations  will  doubtless  prevent  that  constant  watch- 
fulness over  her,  so  essential  to  her  proper  cultivation,  and  which  could 
be  better  contributed  by  a  vigilant  and  tender  mother.  We  shall, 
therefore,  leave  her  for  the  present,  at  least,  where  she  has  been  placed 
by  the  circuit  court. 

It  is  apparent  from  the  record  that  there  is  some  intention  on  the 
part  of  the  mother,  if  allowed  to  retain  the  custody  of  the  child,  to 
remove  her  beyond  the  limits  of  the  state.  This  can  not  be  tolerated, 
and  must  be  guarded  against.  While  the  custody  of  the  child  is  given 
-to  the  mother,  the  father  must  not  be  wholly  deprived  of  its  society, 
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but  must  be  allowed  access  to  it  upon  all  reasonable  occasions.  The 
child,  although  intrusted  to  the  care  of  the  mother,  is  nevertheless  the 
ward  of  the  court,  and  any  attempt  on  the  part  of  eitlier  parent  to 
alienate  its  affections  from  the  other,  would  be  a  contempt  of  the  court, 
and  would  be  visited  by  its  judgments  as  such.  Indeed,  this,  by  whom- 
soever attempted,  Avould  be  held  to  be  an  abuse  of  the  child,  which 
the  court  would  consider  it  a  solemn  duty  to  prevent. 

That  portion  of  the  decree  which  awards  to  the  complainant  in  the 

bill  the  sum  of  fifteen  dollars  per  month,  to  be  paid  by  the  re- 
[*52]  spondent,  is  reversed,  and  the  remainder  of  said  decree  is  *afiBrmed, 

with  costs.  Upon  this  condition,  however,  that  the  said  complain- 
ant enter  into  a  bond  to  the  peojile  of  this  state,"  in  the  sum  of 
two  thousand  dollars,  with  security  to  be  approved  by  the  master  in 
chancery,  or  the  clerk  of  the  circuit  court  of  Greene  county,  con- 
ditioned that  the  child  shall  not  be  removed  beyond  the  jurisdiction  of 
the  state,  and  shall  be  jjroduced  at  any  time  hereafter,  upon  the  order 
of  the  said  circuit  court.  And  the  suit  must  be  remanded  for  such 
further  action  as  future  circumstances  may  require  in  the  premises. 

Decree  modified . 

William  W.  Goforth,  administrator  of  Curtiss  Haile,  deceased,  v. 

Lyman  Adams. 

Error  to  Madison. 

1.  Writ  op  error  —  whence  to  issue.  Where  a  judgment  was  recovered  in  one 
of  the  counties  of  another  grand  division,  prior  to  the  organization  of  the  present 
supreme  court,  a  writ  of  error  for  its  reversal  must  issue  from  the  court  in  that 
division. 

2.  Same  —  effect  of  dismissal.  The  dismissal  of  a  writ  of  error  puts  the  case 
out  of  the  control  of  this  court. 

The  defendant  in  error  entered  his  motion  to  quash  or  abate  the  writ 
of  error  in  this  cause,  and  to  dismiss  it  from  this  court;  assigning  for 
reasons: 

1.  That  the  writ  of  error  issued  in  the  name  of  William  W.  Goforth, 
as  administrator  of  Curtiss  Haile,  deceased,  whereas  the  transcript  of 
the  record  on  file  shows  William  G.  Goforth  to  be  the  plaintiff  and 
administrator  of  Curtiss  Haile,  deceased,  and  not  William  W.  Goforth. 

2.  At  the  time  of  the  issuing  of  the  writ  of  error,  and  long  before, 
the  said  William  G.  Goforth,  administrator  of  Curtiss  Haile,  deceased, 
had  departed  this  life,  and  therefore  the  writ  of  error  could  not  be 
issued  and  prosecuted  in  his  name. 

3.  Tlie  writ  of  error  in  this  case  can  not  be  issued  and  prosecuted 
to  the  circuit  court  of  St.  Clair  county,  at  the  time  the  same  was 
issued,  without  the  consent  or  agreement  of  the  parties  thereto;  and 
such  consent  has  never  been  given,  nor  has  such  agreement  ever  been 

made. 

[*  53]      *  David  J.   Baker,  for  his  motion,  says:     A  writ  of  error  is 
an  original  writ.     2  Tidd's  Prac,  pa.  1134.     A  writ  of  error  like 
a  SCI.  fa.  is  considered  a  new  action.     Tidd's  Pr.,  1141.     The  test  of  a 
writ  of  error  is  the  day  of  suing  it  out.     Ibid,  1144. 

In  case  of  the  death  of  the  party  against  whom  judgment  is  ren- 
dered, the  writ  is  to  be  brought  by  his  executors  or  administrators,  if 

42 


Ib^y.j  GoFORTH  V.  Adams.  53-54 

Briefs  of  Counsel.     Opinion  of  the  Court. 

the  judgment  was  to  recover  any  debt  or  damages  only,  or  to  recover 
an  interest  in  lands  declared  by  law  to  be  personal  assets.  G-raham's 
Prac,  936. 

No  person  can  bring  a  writ  of  error  to  reverse  a  judgment  who  was 
not  a  party  or  privy  to  the  record,  or  who  was  not  injured  by  the  judg- 
ment.    2  Bac.  Ab.,  456;  Euer,  B. 

Appeals  and  writs  of  error  may  be  taken  from  the  circuit  court  of 
any  county,  to  the  supreme  court  held  in  the  division  which  includes 
such  county,  or  with  the  consent  of  all  the  parties  in  the  cause,  to  the 
supreme  court,  in  the  next  adjoining  division.  State  Const.,  art.  5, 
sec.  32. 

W.  Maetin",  contra:  That  the  transcript  upon  which  the  writ  issued 
was  filed  in  this  court  in  1847,  before  the  adoption  of  the  new  consti- 
tution, and  that  the  cause  is  therefore  properly  in  this  court,  and  the 
process  was  providently  issued,  and  the  defendant  is  bound  under  the 
service,  to  join  in  the  errors  assigned,  or  the  court  will  proceed  to 
reverse  the  judgment. 

D.  J.  Baker,  in  reply:  This  was  a  dead,  uncomplaining  record  in 
the  clerk's  oflBce,  until  this  writ  was  issued  upon  it.  The  writ  has 
issued  in  the  name  of  Goforth,  who,  as  the  record  shows,  is  a  dead 
man.  It  will  be  frightful,  indeed,  if  we  must  be  brought  into  this 
court  to  answer  dead  men;  it  is  bad  enough  to  answer  living  ones. 
We  have  to  meet  the  ghosts  of  dead  men  elsewhere.  We  do  not  wish 
to  meet  a  dead  man  here,  upon  this  dead  record. 

Treat,  C.  J.     Lyman  Adams  obtained  a  judgment  against  W.  G. 
Goforth,  administrator  of  Haile,  at  the  May  term,  1846,  of  the  St. 
Clair  circuit  court.     The  record  was  filed  in  this  court  at  the 
*  December  term,  1847,  and  a  writ  of  error  sued  out  in  the  [*54j 
name  of  Thomas,  public  administrator,  as  plaintiff  in  error,  in 
place  of  Goforth,  who  had  deceased.     At  the  last  term  of  this  court  the 
writ  of  error  was  dismissed,  as  having  improvidently  issued.     Thomas 

Adams,  5  Gilman,  319.  On  the  20th  November,  1849,  a  second  writ  of 
error  was  sued  out,  in  the  name  of  W.  W.  Goforth,  administrator  of 
Haile,  which  the  defendant  in  error  now  moves  to  dismiss. 

The  motion  must  prevail.  This  court  has  now  no  jurisdiction  of 
the  case.  The  judgment  was  recovered  in  one  of  the  counties  in  the 
first  grand  division;  and  a  writ  of  error  for  its  reversal  must  issue  from 
the  court  in  that  district.  The  fact  that  the  record  was  filed  here, 
before  the  new  constitution  went  into  operation,  makes  no  difference. 
The  writ  of  error  first  obtained  was  dismissed,  and  from  that  moment 
the  case  passed  from  the  control  of  this  court.  The  suing  out  of  the 
second  writ  of  error  was  the  commencement  of  a  new  suit,  and  when 
it  was  issued,  this  court,  by  the  express  provisions  of  the  constitution, 
in  the  absence  of  any  stipulation  of  the  parties,  had  no  jurisdiction 
over  tke  case. 

Motion  sustained. 
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Richard  D.  Thompson,  appellant,  v.  Newton  Alexander,  appellee. 

Appeal  from  Cass. 

1.  Limitations  —  statute  construed.  The  "  act  to  amend  the  sixty-sixth  chapter 
of  the  revised  statutes,  entitled  '  limitations,' "  approved  February  10,  1849,  will 
be  so  interpreted  as  to  operate  only  on  causes  of  action  accruing  after  it  took  effect. (1) 

2.  St.\tutes  —  retrospective.  The  rule  is  inflexible  that  no  statute  will  be  so 
construed  sis  to  give  it  a  retrospective  operation,  unless  such  an  intention  is  mani- 
fested by  clear  and  unequivocal  expressions. (2) 


Cited  —  Marsh  v.  Chesnut,  14  111., 
223;  Trustees  of  Schools  v.  Chamberlain, 
14  111..  495;  Dunlap  v.  Buckingham,  16 
111.,  109;  Conway  v.  Cable,  37  111.,  82; 
Knight  V.  Begole,  56  III.,  122;  Hatcher 
V.  Tol.  W.  &  W.  R.  R.  Co.,  62  111.,  477; 
M'Haney  «.  Trustees  etc.,  68  111.,  140; 
Tuller,  in  re,  79  111.,  99. 

(1)  Followed — Trustees  etc.  v. 
Chamberlain.  14  111.,  495. 

(2)  Dubitatur,  whether  the  legislature 
has  power  to  give  to  statutes  a  retro- 
spective effect.  Marsh  v.  Chesnut,  14  111., 
223. 

The  doctrine  applicable  to  all  statutes 
is,  that,  generally,  they  shall  be  con- 
sidered as  prospective  and  not  to  preju- 
dice or  affect  the  past  transactions  of  the 
citizen;  not  that  the  legislature  can  not 
make  law  with  retrospective  operation, 
in  some  cases,  but,  that  it  is  not  to  be  sup- 
posed they  have  so  intended  unless  that 
intention  has  been  manifested  by  most 
clear  and  unequivocal  expressions,  Tul- 
ler, in  re,  79  111.,  99;  People  v.  Thatcher, 
95  111.,  109;  People  v.  Peacock,  98  111., 
172;  U.  S.  Mortg.  Co.  v.  Gross,  93  111., 
483;  therefore,  as  in  the  text  of  the 
opinion  supra,  courts  will  not  give,  to 
statutes,  a  retrospective  operation,  even 
when  such  could  be  done  without  violat- 
ing the  paramount  law  of  the  constitu- 
tion, in  the  absence  of  a  clear  exi)res- 
sion  in  favor  of  such  oi)eration,  (Jarrett 
v.  Wilson,  1  Scam.,  335;  Robinson  r. 
Rowan,  2  Scam.,  500;  Bruce  «.  Schuyler. 
4  Gilm.,  221:  Knight  «.  Begole,  5(i  111., 
122;  Hatcher  v.  Tol.  W.  &  \V.  R'v  Co., 
62  111.,  477;  M'Haney  t).  Sch.  Trust.  68 
111.,  140.  The  power  of  tlu^  legislature 
to  enact  retrospective  statutt-s,  wliere 
there  is  no  inhibition  of  th<^  constitution, 
exists  when,  by  such  enactment,  there 
is  no  interference  with  vested  riglits,  as 
where  the  statute  is  to  validate  an  in- 
valid contract  or  to  ratify  and  coiitirni 
some  act  which  might  havi'  been  author 
ized  in  first  instance,  U.  S.  Mortg.  Co.  r. 
Gross,  93  111. ,  483;  as  to  ratify  and  cure  a 
d(ifecl  in  an  illegal  vote  as  to  the  support 
of  paupers  by  townships,  Fox  r.  Kendall, 
97  111.,  72;  and,  where  a  railroad  cori)o 


ration  mortgaged  its  franchise,  without 
authority  of  its  charter,  the  legislature 
might  make  the  transfer  valid,  for  in 
such  case  the  people  alone  could  succi  ->- 
fully  complain,  wherefore  the  pe()i>le, 
by  their  representatives,  might  waive 
the  wrong  doing  and  bar  their  own  right 
to  complain.  Hatcher  v.  Tol.  W.  &  W. 
R'yCo.,  62111.,  477.  Under  this  rule,  the 
legislature  can  not  make  a  void  proceed- 
ing valid,  M'Daniel  v.  Correll,  19  111., 
226;  Phoebe  v.  Jay,  Breese,  207  (but, 
in  respect  of  the  will  of  the  people . 
expressed  in  a  constitution,  contra,  see 
Phoebe  v.  Jay,  Breese,  207).  But,  while 
the  legislature  is  powerless  to  divest 
individuals  of  vested  rights,  it  may 
require  that  acts  shall  be  performed  iu 
the  future  and  declare  that  their  omis- 
sion shall  subject  the  individual  to  for- 
feiture of  such  rights,  Conwav  v.  Cable, 
37  111.,  82;  Deiningerii.  MX'onnell,  41 
111..  228;  see  Hunter  v.  Hatch,  4.")  111..  178; 
Parmelee  v.  Lawrence.  44  111.,  405. 

Instances  under  these  rules  are  fur- 
nished in  the  following  cases:  Deininger 
V.  M'Connel,  41  111..  228:  statute  declar- 
ing deeds  not  proved  or  acknowledged 
so  as  to  entitle  them  to  record,  when 
spread  on  the  record,  shall  be  notice  to 
subse(]uent  purchasers,  only  api)rK's  to 
deeds  subsequently  executed;  Knight  v. 
Begole,  56  III..  122,  a  decree,  in  jirocfcd- 
ing  to  enforce  mechanic's  lien,  cutting 
off  right  of  redemption,  i)roper  wlu-n 
entered,  is  not  afTected  by  a  subsequrnt 
statute,  giving  a  right  of  re(l<'in])tion, 
although  the  statute  became  in  force 
before  sale  under  the  <lecree;  Hatdur  p. 
Toi.'do.  \V.  &  W.  Hy  Co.,  62  111..  1.7; 
the  statute  of  1867  in  relation  tothe  inn- 
sol  idation  of  incori)orateil  coinjianie.s,  !,., 
1867.  p.  8(1;  Cothran'sStat..  p.  341,  ^  (i."», 
))roviding  that  consolidated  companies 
shall  be  liai)le  fortlie  debtsof  each  con- 
stituent conipuiiy,  apiilies  only  to  corpo- 
rations consolidated  after  the  statute 
took  effect;  .><o.  an  act  of  1861,  February 
21,declaring  certain  defenses  shall  not  be 
made  to  tax  deeds  after  the  adoption  of 
the  .statute,  until  the  redemption  money 
be  paid,  had  no  operation  as  to  deeds  on 
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Statement  of  the  case.     Opinion  of  tlie  Court. 

This  was  an  action  in  debt,  brought  in  the  Cass  circuit  court,  by 
appellee  against  appellant,  on  a  note  dated  May  11,  1837,  to  which, 
action  the  defendant  below  pleaded  that  the  cause  of  action  set  forth 
in  the  declaration  accrued  more  than  five  years  before  the  commence- 
ment of  this  suit,  to  wit,  on  the  11th  day  of  May,  A.   d.   1838;  to 
which  plea  plaintiff  interposed  a  demurrer;  to  this  there  was  a 
joinder.     The  court  below  sustained  the  *  demurrer,  and  the  [*55] 
defendant  not  answering  further,  judgment  was  rendered  for  the 
plaintiff  for  his  debt  and  damages,  $168  83.     From  this  judgment  the 
defendant  prayed  an  appeal,  and  assigns  for  error  the  sustaining  of 
the  demurrer  to  appellant's  plea  of  the  statute  of  limitations.   Joinder 
in  error.     The  cause  was  decided  by  Woodson,  judge,  at  October  terra, 
1849. 

'      H.  E.  Dttmmer,  for  appellant.     D.  A.  Smith,  for  appellee. 

Treat,  C,  J.     This  case  depends  entirely  on  the  construction  to  be 

j  given  to  the  act  of  the  10th  of  February,  1849,  which  reads  as  follows : 

'*  Section"  1.  Be  it  enacted  hy  the  people  of  the  state  of  Illinois,  rep- 

i  resented  in  the  general  assembly,  That  all  actions  of  trespass,  detinue, 

:  trover,  and  replevin;  all  actions  founded  on  any  promissory  note,  bill 

!  of  exchange,  book  account  or  simple  contract;  all  actions  founded  on 

i  any  promissory  note,  bond,  judgment,  contract,  or  indebtedness  exe- 

\  cuted,   rendered,  entered  into,  or  accrued  beyond  the  limits  of  this 

[  state,  and  all  actions  on  the  case,  shall  be  commenced  within  five  years 

i  next  after  such  recovery,  or  the  cause  of  such  action  shall  have  accrued, 

and  not  after.     All  parts  of  acts  inconsistent  with  the  provisions  of 

this  act  be,  and  the  same  are  hereby  repealed. 

"  Section  2.  This  act  shall  be  subject  to  the  same  conditions  as 
are  provided  in  the  twelfth  section  of  the  sixty-sixth  chapter  of  the 
revised  statutes,  entitled  'Limitations.'" 

By  the  provisions  of  the  constitution,  the  act  did  not  take  effect 
until  the  13th  of  April,  1849. 

As  a  general  rule,  a  statute  is  to  operate  in  futuro  only,  and  is  not 
to  be  so  construed  as  to  effect  past  transactions.  A  retrospective  effect 
will  not  be  given  it,  unless  it  clearly  appears  that  such  was  the  inten- 
tion of  the  legislature,  especially  where  it  tends  to  produce  injustice 
or  inconvenience.  Such  an  intention  must  be  manifested  by  clear  and 
unequivocal  expressions.  If  it  is  left  doubtful  what  was  the  real  design, 
the  statute  must  be  so  construed  as  to  have  a  prospective  effect  only. 
Princes.  U.  States,  2  Gallison,  204;  Whitman  v.  Hapgood,  10  Mass.,  437; 
BruceY.  Schuyler,  4Gilman,  221;  Somerset  v.  Dighton,  12  Mass., 
383;  Hooker  v.  Hooker,  10  Smedes  &  Marshall,  *599.     Testing  [*56] 

sales  made  prior  to  such,  adoption,  Con-  v.  Cable,  37  111.,  82;  but,  it  was  within 

I  way  v.  Cable,  37  111.,  82;  so,  statute  of  the  power  of  the  legislature  to  legalize 

1861,  February  22,  ratifying  the  approval  and  declare  valid  the  act  of  a  town  in 

of  the  supervisors  of  Rock  Island  county  subscribing  for  railroad  stock,  Keiths- 

of  certain  arrangements  made   by   the  burg  v.  Frick,  34  111. ,  405. 

collector  with  purchasers  at  tax  sale,  was  Where  a  retrospective  statute  operates 

held  void,  as  being  retrospective,  inas-  harshly  and  the  language  is  doubtful, 

much  as  where  officers  conducting  a  tax  the   court   will   give   to   it   prospective 

sale    omit   essential   acts,   rendering  it  operation  only,  Hyman  v.  Bayne,  83  111., 

invalid,  the  legislature  is  powerless  to  256. 
cure  and  render  the  sale  valid,  Conway 
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the  act  by  these  principles,  it  is  clear  that  the  legislature  intended 
it  should  have  a  prospective  effecc  only;  and  that  its  provisions  should 
only  apply  to  causes  of  action  arising  after  it  should  go  into  operation. 
There  is  nothing  on  the  face  of  the  act  which  indicates  a  different 
intention.  It  must  therefore  be  so  interpreted,  as  to  operate  only  on 
causes  of  action  accruing  after  it  took  effect.  This  court,  in  the  case 
of  Ticffs  V.  Eice,  Breese,  App.,  30,  gave  the  statute  of  limitations  of 
1819  a  similar  construction. 

But  this  is  emphatically  a  statute  that  should  be  restricted  in  its 
operation  to  causes  of  action  arising  after  its  enactment;  unless  it 
manifestly  appeared  that  the  design  of  the  legislature  was  otlierwise. 
Prior  to  its  passage,  there  was  no  limitation  to  actions  on  judgments 
recovered  out  of  the  state;  and  actions  of  debt  could  be  brought  on 
bills  of  exchange  and  promissory  notes,  at  any  time  within  sixteen 
years  after  the  right  of  action  accrued.  This  act  limits  the  bringing 
of  suits  on  such  demands  to  five  years,  thus  introducing  serious  and 
important  changes  in  the  law  of  limitations,  even  if  the  act  is  to  oper- 
ate prospectively  only.  The  evidence  should  be  clear  and  conclusive, 
to  induce  the  court  to  hold  that  the  legislature  intended  to  go  still 
further,  and  make  the  act  applicable  to  causes  of  action  previously 
existing.  Very  great  inconvenience,  if  not  flagrant  injustice,  ini^ht 
result  from  such  a  construction.  The  act  embraces  all  rights  of  action 
accruing  on  judgments  rendered,  or  contracts  made  beyond  the  limits 
of  the  state;  and  many  of  such  rights  of  actiou,  if  the  statute  is  to 
retroact,  might  have  been  barred  the  moment  it  took  effect.  If  a  right 
of  action  accrued  five  years  before  the  passage  of  the  act,  the  creditor, 
although  a  citizen  of  another  country,  and  ignorant  of  the  residence 
of  his  debtor,  would  be  compelled  to  sue  within  sixty  days,  in  order 
to  avoid  the  limitation.  During  that  period  of  time,  he  might  not 
have  any  actual  notice  of  the  change  in  the  law;  or  if  he  chanced 
to  obtain  it,  he  might  not  be  able  to  ascertain  the  residence  of  his 
debtor,  and  by  commencing  a  suit,  save  his  cause  of  action.  His  remedy 
might  be  utterly  lost  without  fault  or  laches  on  his  part.  Laws  liable 
to  such  consequences  are  repugnant  to  the  principles  of  sound 
legislation,  and  inconsistent  with  a  proper  regard  to  the  rights  of 
creditors. 
[*57J  *But,  the  legislature  is  subject  to  no  sucli  reproach.  It  is  evi- 
dent that  no  such  construction  was  intended.  If  any  doubt  ever 
existed  respecting  the  real  object  of  the  act,  it  has  been  fully  removed. 
The  same  legislature,  at  its  succeeding  special  session,  declared  that 
the  act  in  question  should  not  be  "  so  construed  as  to  limit  or  affect 
the  right  of  action  ujion  any  matter  of  indebtedness,  or  cause  of  action, 
existing  or  accruing"  before  its  enactment.  See  the  4th  section  of 
the  act  of  November  5,  1840,  entitled  "  an  act  to  amend  the  several 
laws  concerning  limitations  of  actions." 

The  judgment  of  the  circuit  court  is  affirmed,  with  costs. 

Judgment  affirmed. 
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Michael  O'Conner  v.  John  Mullen. 

Error  to  Sangamon. 

1.  Practice — judgment  in  debt.  It  is  erroneous  to  enter  a  judgment  in  dam- 
ages, where  the  action  is  debt.(l) 

2.  Recorb  —  amendment  of.  Circuit  courts  have  authority  to  allow  amend- 
ments to  their  records,  during  the  term  at  which  a  judgment  is  rendered,  without 
notice;  and  they  may  allow  amendments  in  matters  of  form,  at  a  subsequent  term, 
if  notice,  actual  or  constructive,  has  been  given  to  the  opposite  party. (3) 


Followed — O'Conner  v.  Mullen,  post, 
p.  116;  Explained  —  Cook  ■?).  Wood,  24 
111.,  295;  Limited  — Laflinw.  White,  38 
111.,  340;  Cited — Frame'?).  Frame,  16 
111.,  155;  Low  v.  Nolte,  16  111.,  475; 
Coughran  «.  Gutchens,  18  111.,  390; 
Chapman  v.  Wright,  20  111.,  120;  Swift 
«.  Green,  20  III.,  173;  Maguirev.  Xenia, 
54  111.,  299;  Ross  v.  Taylor,  63  111.,  215; 
Bryant  v.  Vix,  83  111.,  11. 

(1)  See  Jones  v.  Lloyd,  Breese,  174, 
and  note  1,  in  which  the  authorities  col- 
lated. 

(2)  The  power  to  rectify  error,  at  a 
proper  time,  exists  in  all  departments  of 
the  government,  Peoplei).  Hatch,  19  111., 
283,  nevertheless,  the  allowance  of 
amendments  can  not  be  brought  within 
any  general  rule;  but,  the  matter  rests, 
generally  in  the  sound  discretion  of  the 
court,  Martin  v.  Russell,  3  Scam.,  342, 
and  they  are  to  be  allowed  or  refused  as 
shall  most  conduce  to  the  furtherance  of 
justice,  under  the  peculiar  circumstances 
of  each  case,  Jackson  y.  Warren,  32  111., 
331 ;  and,  it  has  been  said,  amendments 
are  always  allowed,  where  there  is  any 
thing  to  amend  by  and  injury  will  not 
result  to  the  other  party.  Lake  v.  Morse, 
11  111.,  589;  but,  in  the  same  case,  it  is 
held  the  court  will  not  permit  an  amend- 
ment which  will  change  the  parties  to 
the  action,  unless  there  is  some  thing  in 
the  record  to  authorize  the  amendment 
and  especially,  is  this  the  rule,  in  rela- 
tion to  amendments  that  change  the 
plaintiffs  in  the  action. 

The  doctrine  in  the  text  of  the  case, 
supra,  was  re-affirmed  in  Stahl  ■;;.  Web- 
ster, post,  p.  511,  at  the  next  succeeding 
term  (June,  1850)  and  in  Coughran  v. 
Gutchens,  18  111.,  390,  the  rule  was  an- 
nounced, that  pendente  lite  or  at  the 
time  of  the  decision  of  the  cause,  the 
court  may  amend  or  correct  its  record; 
afterward,  the  cause  being  no  longer 
depending,  the  power  of  the  court  over 
its  record  is  limited  to  the  correction  of 
errors  and  mistakes  of  officers,  after 
notice  and  saving  rights  which  may  have 
intervened,  these  may  at  any  time  be 
rectified;    subject  to  the  limitation  the 


amendment  is  to  be  made  from  the  mem- 
oranda or  minutes  of  the  judge  or  from 
the  pleadings  and  record,  and,  not  from 
the  testimony  of  witnesses  testifying 
ex  parte  (see  Troutman  v.  Hills,  5  Bradw., 
396,  for  a  case  of  amendment  allowed, 
not  warranted  by  the  existing  minutes 
of  the  judge). 

During  the  term  the  record  may  be 
altered,  changed  or  modified,  as  justice 
may  require.  The  court  may  vacate  its 
judgment  and  let  persons,  not  served 
with  process,  in  to  defend,  Leslie  v. 
Fischer,  62  111.,  118;  see  Smith®.  Van- 
derburg,  46  111.,  34. 

As  to  amendments  at  a  term  subse 
quent,  no  material  amendment  is  allow- 
able save  on  special  notice  given  to  the 
adverse  party  and  on  application  naade 
in  open  court,  M'Cormick  v.  Wheeler, 
36  111.,  114;  Means  v.  Means,  43  111.,  50; 
Wallahan  v.  People,  40  111.,  102;  Mass. 
M.  L.  Ins.  Co.  V.  Kellogg.  82  111.,  614; 
and,  any  such  amendment  allowed  with- 
out such  notice  is  unauthorized  and 
erroneous,  Bryant  v.  Vix,  83  111.,  11;  for, 
after  term  expired,  at  which  judgment 
is  rendered,  the  same  court  that  rendered 
it  has  no  supervisory  power  over  the 
record  thereof  save  to  correct  matters  of 
form,  on  notice,  Lill  v.  Stookey,  72  111., 
495;  People  «.  Quick,  93  111.,  580; 
Goucher  ».  Patterson,  94  111.,  535.  The 
supreme  court,  however,  recognizes  it 
to  be  the  common  law  right  of  a  party 
to  have  errors  of  fact  corrected  in  the 
trial  court,  on  motion  and  notice,  at  a 
subsequent  term.  Mains  ■y.Cosner,  67111., 
538,  as  that,  by  inadvertence,  damages 
were  assessed  on  a  day  prior  to  the  day 
fixed  by  order  of  court  as  that  on  which 
damages  should  be  assessed,  Cairo,  etc., 
R.  R.  Co.  «.  Holbrook,  79  111.,  419;  Bar- 
agwanath  ly.  Wilson,  4  Bradw.,  80;  so, 
a  mistake  in  making  up  the  record  of  a 
cause  is  amendable  at  a  term  subsequent, 
Mitcheltree  v.  Sparks,  1  Scam.,  183; 
Duncan  v.  M'AfEee,  3  Scam.,  93,  as  where 
the  clerk  entered  a  judgment  largely  in 
excess  of  that  rendered  on  the  verdict, 
Seely  v.  Pelton,  63  111.,  101;  and,  even 
after  writ  of  error  sued  out,  a  judgment 
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Mulk'ii  commenced  this  action  in  tlie  Sangamon  county  circuit  court, 
by  capias,  causing  O'Conner  to  be  held  to  bail,  and  filed  his  declara- 
tion in  debt.  On  the  20th  day  of  March,  at  the  March  term,  1846, 
the  defendant,  O'Conner,  being  in  default,  a  writ  of  inquiry  was 
awarded,  and  the  jury  assessed  the  plaintiff's  damages  at  two  hun- 
dred dollars.  It  «vas  thereupon  adjudged  "  that  the  plaintiff  recover 
of  and  from  the  said  defendant  the  sum  of  two  hundred  dollars,  for 
his  damages,  assessed  as  aforesaid,"  and  his   costs,  etc.     This  pro- 


record  was  allowed  amended,  by  remitti- 
tur of  excess  of  jugdment,  Hunter  v. 
Sherman,  2  Scam. ,  539.  So,  where  a  bill 
of  exceptions  failed  to  show  all  the 
evidence  contained,  it  was  properly 
amended,  Goodrich  v.  Minonk,  62  111  , 
121;  and,  where  the  record  of  judgment 
for  taxes  omitted  mere  matters  of  form 
and  clerical  mistake,  so  as  not  to  vitiate 
the  proper  judgment,  Atkins  ».  Hinmau, 
2  Gilm.,  437.  So,  it  was  held  the  trial 
court  properly  amended  his  record,  to 
make  the  placita  ahow  one  judge,  and 
not  five,  sat  to  hear  the  case,  in  aid  of 
the  judgment  as  being  matter  not  relat- 
ing to  the  merits  of  the  action  or  any 
finding  or  judgment  of  the  court;  but, 

foing  only  to  the  form,  Dunham  v.  S. 
'ark  Comm'rs,  87  111.,  185.  So,  the 
judgment  record  showing  an  appearance 
by  attorney  and  not  by  service  of  pro- 
cess, according  to  the  fact,  was  amenda- 
ble, Lyon  V.  Boilvin,  2  (iilm.,  629.  So, 
where  the  probate  judge  certified  the 
administrator  had  settled  the  estate  of 
his  intestate,  but,  the  court  had  omitted 
to  si)read  the  same  on  the  record,  the 
administrator  was  properly  allowed  to 
show  the  same  of  record,  tiunc  pro  tunc. 
Frame  v.  F'rame,  16  111.,  155.  As  between 
the  original  parties  to  the  record  tliere 
seems  to  b(^  no  limitation  as  to  time 
when  anu'ndnient  is  allowable;  but, 
rights  ar(]uire<l,  by  persons  not  parties 
to  the  record,  prior  to  such  amendment 
are  in  nowise,  thereby,  affected,  Church 
V.  English,  81  111..  442. 

(innerally,  after  tlie  term  at  which 
final  d('cn>e  in  chancrry  is  entered  no 
ann-ndinr^nt  of  the  record  thereof  is 
allowablt),  Lilly  v.  Shaw,  59  III.,  72,  the 
exceptions  to  this  rule  being  confined  to 
mere  matters  of  form  or  matters  (piitti 
of  course.  Lilly  v.  Shaw,  59  111.,  72;  111 
L.  &  L.  Co.  V.  M'Cormick,  61  111.,  322; 
thus  it  was  held  allowable  to  correct  a 
clerical  error  in  such  a  record,  by  sup- 
])lying  an  omission  evident  from  the 
minutes  of  the  court;  but,  if  it  did  not 
api)ear  it  was  the  intent  of  the  court  to 
insert  the  particular  clause,  it  was  a 
judicial  orror,  to  be  remedied  only  on 
error  to  the  supreme  court,  Forquer  v. 


Forquer,  19  111.,  68.  In  like  manner 
where  the  file  mark  on  a  bill  was  in 
reality  mistaken,  the  party  affected  may, 
within  a  reasonable  time,  apply  on 
notice,  for  leave  to  the  clerk  to  amend, 
Hodgeni).Guttery,58Ill.,431;but,  where 
the  final  decree  dismissed  a  bill  an 
amendment  of  record,  at  subsequent 
term,  without  prejudice,  without  notice, 
was  void.  Swift  v.  Allen,  55111.  303,  as. 
was,  also,  an  amendment  allowing  solic- 
itor's fees  in  partition  proceeding,  the 
decree  covering  costs  and  being  final  and 
not  providing  for  such  fees,  Lilly  o. 
Shaw,  59111.,  72;  but,  whereat  theeame 
term  a  decree  was  amended  reducing 
the  amount  of  money  to  be  paid  or 
made  in  foreclosing  the  mortgage,  with- 
out notice,  it  was  held  to  be  error  with- 
out prejudice  of  which  respondent  might 
not  complain.  Palmer  v.  Harris,  100  111., 
276. 

There  is  no  jurisdiction  or  power  to 
amend  the  record  of  judgment  in  a  crim- 
inal case  at  a  subsequent  term.  People  v. 
Whitson,  74  111.,  20;  such  case  not  Ijeing 
within  the  statute  of  amendments  and 
jeofails,  K.  S..  184,5.  p.  51,  ^  14;  R.  S., 
1874,  p.  138,  §  11;  Cothran's  Stat.,  p.  98, 
i^  11;  but,  where  at  October  term  an  in- 
dictnientwas  found,  etc. ,  and  no  entry  of 
record  made,  it  was  held  proper,  on 
sufficient  evidence  of  the  fact  to  amend 
the  record,  in  respect  of  this,  iiitnr  pro 
tunc,  the  cause  being  then  pending,  even 
after  v.-rdict,  May  r.  People.  92  III..  343. 

In  Duncan  r.  M'Affee,  3  Scam..  93.  the 
su])reme  court  amended  the  record  of 
final  judgment  by  it  entered,  by  adding 
interest,  justly  earned,  but  that  court 
can  not  ajuend  or  order  the  amendment 
of  the  record  below;  buts  at  most  can 
only  allow  a  continuance  to  allow  an  ap- 
l)lication  to  amend  in  the  trial  court, 
Bergen  r.  Higgs.  40  111..  61;  Hallance  p. 
Leonard.  40  III.,  72;  Wilder  r.  House, 
40  111.,  92.  Not  even  witli  the  original 
papers  liefore  it  will  the  court  aninid 
the  tran.script,  III.  Cent.  W.  H.  Co  • 
Garish.  40  III  ,  70.  After  atlinnanri  n 
the  supreme  court  there  can  be  no  <  >  r 
rection  of  the  judgment  below,  Mains 
V.  Cosner,  07  111.,  536. 
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ceediug  was  before  Treat,  judge.  An  amended  record  shows,  that  at 
the  August  term,  1849,  of  the  said  Sangamon  county  circuit  court,  on 
motion  of  plaintiff,  the  judgment  rendered  in  this  cause,  at  the 
March  term,  1846,  was  amended  so  as  to  make  it  a  judgment  that 
the  plaintiff  recover  of  the  defendant  five  hundred  dollars, 
the  debt  in  the  plaintiff's  declaration  mentioned,  to  be  *  dis-  [*58] 
charged  by  the  payment  of  two  hundred  dollars  —  the  dam- 
ages assigned  by  the  jury.  It  was  further  ordered  that  the  judgment 
by  default  be  so  amended  as  to  state  that  the  plaintiff  recover  of  the 
defendant  five  hundred  dollars,  the  debt  in  the  declaration  mentioned, 
to  be  discharged  by  the  payment  of  such  damages  as  he  has  sustained 
by  reason  of  the  breach.  The  proceedings  upon  the  amended  record 
were  before  Davis,  judge.  O'Conner  sued  out  the  writ  of  error,  and 
assigns  for  error,  that  the  verdict  and  judgment  are  in  damages,  when 
they  should  have  been  in  debt  and  damages;  and  that  the  court  had 
no  authority  to  make  the  order  amending  the  judgment,  because  the 
defendant  below  had  not  any  notice  of  the  motion  to  amend. 

E.  N.  Powell,  for  plaintiff  in  error:  The  Avhole  proceedings  in  the 
court  below  were  erroneous.  The  first  judgment  was  clearly  wrong. 
The  amendment  of  the  record,  Avithout  notice  to  the  plaintiff  in  error, 
was  equally  wrong.     2d  Gilm.,  281  Sears  v.  Low. 

S.  T.  Logan,  for  defendant  in  error:  The  clerk  was  guilty  of  a  mis- 
prision in  entering  up  the  first  judgment;  this  was,  therefore,  subject 
to  be  corrected.  JSTo  complaint  that  amended  judgment  is  for  too 
large  an  amount. 

It  was  simply  correcting  the  judgment  in  a  matter  of  form.  The 
means  of  correcting  the  judgment  are  in  the  record;  no  new  matter 
of  fact  was  to  be  furnished,  or  new  inquiry  instituted.  The  defen- 
dant, if  he  had  been  notified,  could  not  possibly  offer  any  objection  to 
the  amendment,  and  therefore  notice  to  him  was  unnecessary  and  use- 
less. 

Powell,  in  reply:  It  was  an  amendment  which  might  affect  the 
rights  of  the  parties,  and  therefore  notice  was  necessary.  Resort  should 
have  been  had  to  this  court  to  correct  the  error.  The  ei-ror  was  incur- 
able in  the  court  below.  Heyl  v.  Stapp,  3  Scam.,  95;  Jones  v.  Loyd 
et  al,  Breese,  174.   [See  note  1  ed.  1885] 

Trumbull,  J.     This  was  an  action  of  debt,  commenced  by  capias, 
which  was  duly  served  upon  O'Conner,  who  was  the  defendant 
below.     *  The  declaration  is  ujDon  a  bond  for  the  conveyance  [*59] 
of  land,  and  claims  five  hundred  dollars  debt,  and  three  hun- 
dred dollars  damages.     Judgment  was  entered  by  default,  a  writ  of 
inquiry  awarded,  and  the  damages  assessed  at  two  hundred  dollars  ; 
whereupon  the  circuit  court,  at  its  March  term,  1846,  entered  judgment 
that  the  ''plaintiff  recover  of  and  from  the  defendant  the  sum  of  two 
hundred  dollars,  for  his  damages  assessed  as  aforesaid,"  but  omitted 
to  enter  any  judgment  for  the  debt.  This  court  has  repeatedly  decided, 
that  it  is  erroneous  to  enter  up  judgment  in'damages,  when  the  action 
is  debt.     Mai/er  Y.  Hutclmison,  2  Gil.,  266. 

To  obviate  the  objection  to  the  form  of  the  judgment,  the  defendant 
in  error,  since  the  record  has  been  pending  in  tliis  court,  has  had  the 
7 —  Vol.  11.  111.  49 
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judgment  amended  in  the  circuit  court,  so  as  to  make  it  a  judgment 
for  the  debt,  in  the  dechiration  mentioned,  to  be  discharged  \\\mj\\  the 
payment  of  the  damages  assessed  by  the  jury;  and  the  amended  record 
is  now  tik'il  in  this  court.  The  amendment  was  made  at  the  August 
term,  1849,  of  the  Sangamon  circuit  court,  and  it  is  objected,  that  the 
court  had  no  authority  to  make  the  amendment  at  a  term  subse(|uent 
to  tlie  one  when  the  judgment  was  rendered;  or,  if  it  luid  such  author- 
ity, that  it  was  erroneous  to  allow  the  amendment,  except  on  notice 
to  tiie  opposite  party.  As  to  the  first  point,  we  have  no  doubt  of  the 
authority  of  the  circuit  court  to  allow  the  amendment.  It  was  the 
correction  of  a  judgment  in  a  matter  of  form  only  —  of  a  mere  clerical 
error,  which  all  courts  have  the  power,  in  their  discretion,  at  any  time 
to  allow.  The  case  of  Hunter  v.  Sherman,  2  Scam.,  o39,  is  decisive  of 
this  point.  But  in  that  case,  which  shows  the  amendment  of  a  record 
in  a  similar  manner,  and  under  similar  circumstances  as  in  this,  it  will 
be  observed  that  notice  was  given  of  the  application  to  amend,  and 
we  think  notice  should  have  been  required  in  this  case  also.  During 
the  term  that  judgment  is  rendered,  and  while  the  record  is  before  the 
court,  an  amendment  of  this  character  could  i)roperly  bo  made  with- 
out special  notice  to  the  opposite  party,  as  he  is  then  in  court,  but 
after  the  term  is  passed  at  Avhich  the  judgment  is  rendered,  the  parties 
are  no  longer  before  the  court,  and  have  a  right  to  regard  the  case  as 
finally  disposed  of.  If  amendments  are  allowed  at  subsequent  terms, 
it  should  only  be  upon  actual  or  such  constructive  notice  to  the 
[*60]  opposite  *party,  by  advertisement  or  otherwise,  as  the  court  where 
the  application  is  made  nuiy  prescribe,  when  the  parties  are  so  cir- 
cumstanced as  to  render  it  impracticable  to  give  actual  notice.  Between 
the  time  of  the  entry  of  the  original  judgment  and  making  the  auiend- 
ment,  rights  of  third  persons  nuiy  intervene,  or  those  of  the  parties 
may  be  altered  so  as  to  be  affected  l)y  the  amendment.  Hence  the 
importance  of  giving  notice,  so  that  the  court  may,  if  it  thinks  projier, 
allow  the  amendment,  upon  such  terms  as  the  parties  may  be  able 
to  show  will  be  just  in  the  premises.  It  is  a  fundamental  princii)le, 
that  a  i)arty  is  never  to  be  proceeded  against,  and  his  rights  judi- 
cially determined,  without  notice;  and  an  order  or  judgment  entered 
against  him  in  a  matter  whereof  he  has  not  been  actually  or  con- 
structively notified,  has  been  held  a  nullity,  even  though  no  notice 
was  expressly  directed  by  statute.  Chase  v.  Ilathaioay,  14:  Mass., 
222. 

It  may  be,  that  in  this  particular  case,  the  defendant  below,  if  noti- 
fied and  present,  could  not  have  shown  any  reason  wliy  the  amendment 
should  not  have  been  allowed;  but  in  some  otiun* ease  it  may  so  hapi)on 
that  a  good  reason  may  exist,  why  a  judgment  should  not  be  amended 
at  a  subsequent  term,  even  so  as  to  correct  a  formal  or  clerical  error, 
excei)t  it  be  u])on  terms  so  as  to  jirotect  intervening  rights.  The  law- 
acts  by  general  rules,  and  will  not  allow  an  amendment  to  be  made 
without  notice  to-day,  and  re(|uire  notice  to-morrow,  where  the  cases 
are  essentially  the  siim(>. 

To  allow  a  party,  after  a*  lapse  of  several  years  from  the  time  judg- 
ment was  entered,  to  come  in  to  court,  and  on  liis  cr  jxtrlc  \no{'\o\\, 
without  notice  to  the  opposite  party,  amend  the  record,  would  be 
establishing  a  most  dangerous  rule,  and  rendering  the  records  of  tho 
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courts,  which  should  be  fixed  and  stable,  altogether  uncertain  and 
unreliable. 

The  judgment   of    the  circuit   court   is  reversed,    and  the  cause 
remanded. 

Judgment  reversed. 


*MURRAT  McOo]sr]srEL  V.  Thomas  Holobush,  Augustus  R. 
BuRBANK   and  Holoway  W.  Vansyckle.(I) 

Error  to  Pike. 


[*61] 


1.  Mortgagee  —  in  possession  —  rents  and  profits.  A  mortgagee  who  enters 
upon  the  mortgaged  premises  for  condition  broken,  must  account  for  the  rents  and 
profits  actually  received,  or  which  might  have  been  received  by  reasonable  care 
and  prudence. (2)  These  must  be  credited  as  so  much  paid  upon  the  mortgage, 
from  year  to  year;  first  in  extinguishment  of  the  interest,  and  then  of  the  princi- 
pal. (3) 

2.  Same  —  care  of  estate.  A  mortgagee  in  possession  is  authorized,  and  even 
bound,  to  lay  out  money  to  keep  the  estate  in  necessary  repair,  and  to  preserve 
it;  but  he  is  not  authorized  to  make  new  improvements,  and  tack  the  expense  to 
the  amount  due  upon  the  mortgage,  or  pay  it  out  of  the  rents  and  profits;  except 
under  extraordinary  circumstances. (4) 

3.  Same  —  subsequent  purcJmser.  Where  improvements  are  made  in  good  faith, 
by  a  party  who  believed  he  had  made  a  valid  purchase  of  the  premises,  and  the 
expenditure  was  a  judicious  one  for  the  benefit  of  the  estate,  such  party  may  be 
allowed  for  them. 

4.  Practice  in  chancery  —  impertinent  matter.  Where  a  bill  or  answer  is  not 
pertinent,  or  unnecessarily  reflects  upon  the  opposite  party,  such  portions  of  it 
should  be  stricken  out,  at  the  cost  of  the  solicitor  so  offending. 


Cited  —  M'Cumber  v.  Gilman,  15  111., 
881;  Blair®.  Chamblin,  89  111.,  521;  Har- 
per V.  Ely,  70  111.,  581;  Hosier  ».  Norton, 
88  111.,  519. 

(1)  Re-afiirmed,  generally,  M'Connel  v. 
Holobush,  12  111.,  204. 

(2)  Mortgagee,  on  condition  broken 
may  enter  and  appropriate  the  rents  and 
profits  to  the  benefit  of  his  security, 
Moore  v.  Titman,  44111.,  367;  Griffin  «. 
Marine  Co.,  52  111.,  130;  Roberts «.  Flem- 
ing, 53  111.,  196. 

(3)  Mortgagee  in  possession ;  rents  and 
profits  must  be  applied  in  satisfaction  of 
debt,  Hitchcock  v.  Fortier,  65  111.,  239; 
Roberts  v.  Pierce,  79  111., 378;  but,  a  prior 
mortgagee,  under  a  mortgage  for  a  term 
of  years,  who  takes  possession  of  the 
premises  under  purchase  of  the  fee,  from 
mortgagor,  who  has  acquired  the  fee 
after  he  executed  the  mortgage  is  not  to 
be  regarded  as  mortgagee  in  possession 
and,  as  such,  accountable  for  rents  and 
profits  to  a  junior  mortgagee  of  the  same 
term,  Rogers  v.  Herron,  92  111. ,  588. 

(4)  Mortgagee  in  possession  has  a  right 
to  put  on  the  premises  all  necessary  and 
proper  repairs,  to  prevent  waste  and  re- 
imburse himself  from  the  rents  and 
profits,  unless  the  condition  of  the 
premises  be  such  as  to  render  such  re- 
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pairs  injudicious;  new  improvements,  at 
the  expense  of  the  estate,  are  not  al- 
lowed, save  under  peculiar  circum- 
stances, M'Cumber  «. Gilman,  15111.,  381, 
see  Morgan  v.  Clayton,  61  111.,  35;  so,  if 
the  mortgagor,  by  his  contract,  be  re- 
quired to  pay  taxes,  as  they  become  due, 
and  to  keep  the  property  insured,  the 
mortgagee  in  possession,  on  default, 
may  pay  these  and  tack  them  to  his  se- 
curity, making  the  rents  pay,  Harper 
V.  Ely,  70  ni.,  581;  Willemin  ®.  Dunn, 
93  111.,  511;  but  while  he  is  bound  to 
preserve  he  is  not  required,  ar  allowed, 
to  make  new  improvements,  except  un- 
der extraordinary  circumstances,  so  as 
to  tack  the  expense  on  to  the  mortgage 
debt.  Smith  v.  Sinclair,  5  Gilm.,  108. 
Ordinarily  a  mortgagee  in  possession  is 
required  to  account  only  for  actual  re- 
ceipts, less  the  moneys  paid  out  for 
taxes  and  necessary  repairs;  unless  it  be 
shown,  by  reasonable  diligence,  he  could 
have  realized  more;  he  will  be  responsi- 
ble for  gross  negligence,  resulting  in 
loss  to  mortgagor,  Mosier  ®.  Norton,  83 
111.,  519;  S.C,  100  111.,  63;  Harper  «.  Ely, 
70  111.,  581;  Clark  v.  Finlon,  90  111.,  245; 
Magunsson  «. Charleston,  9  Bradw.,  194. 
Bill  filed  to  redeem;  the  party  entitled 
to  proceed  will  not  be  charged,  against 
his  consent  with  the  costs  of  improve- 
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5.  S.\ME  —  scnrulaloits  matter.  Only  material  facts,  clearly  and  succinctly  set 
forth,  should  be  stated,  either  in  a  bill  or  answer,  and  neither  suitors  nor  solic- 
itors should  be  allowed  to  manifest  their  personal  feelings  upon  the  records  of  the 
court.  (5) 

On  the  7th  day  of  July,  a.  d.  1849,  Murray  McConnel  filed 
liis  bill  of  complaint  in  the  Pike  circuit  court,  representing  that  one 
Mark  W.  Delahay,  on  the  18th  of  September,  1839,  purchased  of 
John  Manchester  the  property  known  as  the  Naples  ferry,  together 
with  certain  lands  described  m  the  bill,  which  were  conveyed  to  him 
by  deed,  duly  acknowledged,  etc.,  for  §9,000.  That  on  the  11th  day 
of  October,  1839,  one  John  Matthews,  one  of  the  defendants,  then 
having  or  expecting  to  have  some  interest  in  said  land  and  ferry,  for 
the  sum  of  §3,000,  sold  and  conveyed  the  same  to  said  Delahay.  That 
on  the  said  11th  day  of  October,  Delahay  being  indebted  to  said  John 
Manchester,  in  the  sum  of  83,700,  due  twelve  mouths  thereafter, 
secured  the  same  by  a  mortgage  upon  said  land,  (not  including  the 
ferry)  which  mortgage  was  duly  executed,  etc.  That  afterwards,  to 
wit,  on  the  14th  day  of  February,  1840,  said  Delahay,  for  the  sum  of 
$2,200  —  8200  to  him  in  hand  i)aid,  sold  and  conveyed  the  said  land 
and  ferry  to  said  McConnel,  by  deed,  etc.,  and  gave  him  possession. 
That  the  said  John  Manchester  was  indebted  to  one  William  McKee, 
executor  of  Jesse  McKee,  deceased,  and  on  or  about  the  10th  of 
January,  1843,  said  McKee,  as  executor,  filed  a  creditor's  bill  in  the 
Pike  circuit  court  against  the  said  John  Manchester,  John  Matthews 
and  others,  the  object  of  which  bill  was  to  subject  the  deljt  due  from 

Delaluiy  to  Manchester,  to  the  payment  of  the  debt  due  from 
[*62]  Manchester  to  McKee,  executor,  etc.,  and  to  sell  the  interest 

said  John  Manciiester  had  in  tlie  lands,  through  and  l)y  virtue 
of  said  mortgage  from  Delahay  to  ]\Ianc]i(.'ster,  to  pay  the  debt  due 
from  Manchester  to  McKee.  In  that  suit  such  proceedings  were  had 
as  that,  on  the  Btli  of  April,  1848,  a  final  decree  was  had  in  favor  of 
McKee,cxecutor,  directing  the  payment  to  him  of  the  sum  of  82,G17  93, 
within  ninety  days,  and  that  in  default  of  such  payment,  the  said 
land,  or  so  much  thereof  as  would  be  sufficient  to  pay  the  said  debt, 
should  be  sold. 

McConnel  sets  up  that  he  is  the  owner  of  said  land  and  ferry,  sub- 
ject only  to  the  said  mortgage  from  Delahay  to  Manclu^ster,  and  that 
the  object  and  intention- of  his  bill  is  to  bo  permitted  to  redeem  said 
land  from  said  nu)rtgage.  With  that  view  he  was  ready  to  i)ay  said 
McKee  the  amount  of  said  decree,  but  that  upon  api>lication  to  Mc- 
Kee for  that  pur])oso,  he  informed  him,  McConnel,  that  he,  McKee, 
had  no  interest  in  said  decree,  but  that  he  had  sold  all  his  interest 
therein  to  John  Matthews,  Thomas  Ilolobush  and  Augustus  R.  Bur- 

monts  thcronftf^r  made,   Smith   v.   Sin-  (5)  Every  fact  essential   to  plaintiiT's 

clair,  n  (Jilm.,  lOS;  hut.  if  tlie  holder  of  title  to  nmintaiii  the  bill  and  entitle  him 

the  eciuity  of  redemption  of   mort<;aj;ed  to  relief  must  be  stated  in   the  bill;   no 

i)remiscs.  who  is  not  miuii'  ]>arty  to  jiro-  reliance  is  to  be  jtlaoed  on  tither  |>lead- 

ceeding  to  foreclose,  shall  remain  silent,  in^s,  or  on  evidence  to  sustain  the  bill, 

for  years,  standinjj  by,  whih?  a  jmrcha-  Helm  r.  Cantwell,  ~)\}  111.,  524;  and  the 

ser   under   the   di>cree   makes   valuable  facts   must   be    clearly   and    ))o.sitively 

improvements,  on  comiii;,'  in  to  redeem  avern'd,  I'rimmer  v.  Patten,  313  111.  52b, 

he  will  be  re(|uired  to  i)ay,  aft<-r  deduct  specifically,    Kitzpatrick    r.     Beatty,    1 

h\n  n'utsand  profits,  Bradley  ('.  Snyder,  Ciilm.,  454. 


14  111.,  20^1. 
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bank,  and  that  he,  McKee,  would  not  receive  said  money.  That  Mc- 
Connel  was  then  informed  by  D.  A.  Smith,  solicitor  for  said  Mat- 
thews, Holobush  and  Biirbank,  that  they  would  not  receive  said  money; 
that  they  denied  the  right  of  McConnel  to  pay  said  money  or  to  re- 
deem said  land  from  said  mortgage;  but  said  Matthews,  Holobush  and 
Burbank  claimed  as  purchasers  from  said  McKee,  that  they  had  a 
right  to  sell  said  land  and  ferry  to  raise  the  money  decreed  to  be  paid, 
and  that  they  should  do  so,  without  regard  to  McConnel's  rights. 
That  the  said  John  Manchester  and  his  wife  are  dead,  and  that  the 
said  John  Matthews  is  administrator  of  said  Manchester,  and  that  no 
others  than  the  said  Holobush,  Matthews,  Burbank  and  the  estate  of 
the  said  John  Manchester,  have  any  interest  in  said  mortgage  or  the 
money  therein  secured  to  be  paid.  Admits  that  the  sum  of  money  is 
due  as  stated  by  the  decree,  but  that  said  parties  are  indebted  to  com- 
plainant in  a  much  larger  sum,  for  the  rents,  issues  and  profits  aris- 
ing from  said  lands  and  ferry,  etc. ,  which  should  be  applied  in  satis- 
faction of  that  decree.  That  neither  Delahay  nor  McKee,  as  execu- 
tor, have  any  interest  in  said  land  and  ferry.  That  said  Holobush, 
Matthews  and  Burbank,  have  no  interest  in  said  land  or  ferry,  except 
as  they  claim  under  said  mortgage,  and  that  that  claim  has  been 
extinguished  by  said  use  and  *  occupation.  That  they  retain  [*63] 
possession  of  said  land  and  ferry,  and  refuse  to  account  for  the 
profits  etc.,  and  insist  upon  their  right  to  sell  the  land  under  the 
decree.  Prays  that  he  be  permitted  to  pay  off  the  mortgage  and 
redeem  the  land  etc.;  that  an  account  may  be  taken  of  said  rents  and 
profits  of  said  land  and  ferry,  and  that  he  be  put  in  possession  thereof. 
This  bill  was  subsequently  amended,  alleging  the  insolvency  and 
pecuniary  embarrassment  of  Matthews,  Holobush  and  Burbank,  and 
they  were  enjoined  from  selling  said  land  and  ferry.  Matthews,  Holo- 
bush and  Burbank  answer,  admitting  the  truth  of  the  bill,  except  as 
follows:  They  deny  that  the  deed  of  the  14th  February,  1846,  from 
Delahay  to  McConnel,  was  absolute,  but  aver  that  it  was  but  a  mort- 
gage, to  secure  the  jDayment  of  a  debt  of  11,500  or  $2,000  due  to  him, 
one  Vansyckle,  and  another.  They  deny  that  complainant  has  any 
title  to  the  premises,  but,  admit  he  might  have  had,  if  he  had  redeemed 
in  time,  but  has  not  now  a  right  to  redeem.  They  deny  that  com- 
plainant offered  to  pay  McKee,  or  that  he  refused  to  receive  the  money. 
They  deny  that  they  are  indebted  to  the  complainant  for  rents  etc., 
or  on  any  other  account.  Aver  that,  on  the  18th  June,  1845,  McKee 
sold  to  John  Matthews  his  interest  in  the  land  and  the  judgment  etc., 
mentioned  in  the  bill,  and  on  the  25th  of  June,  1845,  he  sold  two-thirds 
thereof  to  the  other  defendants.  That  respondents  erected  a  ware- 
house on  the  premises  in  the  fall  of  1845,  after  McKee  had  obtained  a 
title  to  the  premises,  under  the  decree  against  John  Manchester,  which 
was  reversed,  and  before  any  steps  had  been  taken  to  procure  a  rever- 
sal of  that  decree;  which  warehouse  cost  81,100.  They  deny  that  they 
took  possession  of  said  land  and  ferry  etc.,  prior  to  the  18th  of  June, 
1845.  They  aver  that  they  purchased  of  Thomas  Manchester  his 
interest  in  the  premises  on  the  25th  of  April,  1848.  And  that  at  April 
term,  1848,  McKee,  as  executor,  obtained  a  judgment  by  confession . 
against  the  defendant,  John  Matthews,  as  administrator  of  John  Man- 
chester, for  the  use  of  the  defendants,  for  $980  21  debt  and  $480  29 
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damages.  That  in  a  suit  by  complainant  against  Di-laliay,  to  foreclose 
liis  mortgage  before  referred  to,  a  decree  was  entered  by  agreement, 
extinguishing  his  claim  against  Delahay,  and  transferring  Delahay's 

title  to  the  complainant. 
[*64]  *  John  Matthews  died,  and  Holobush,  as  his  administrator, 
appears  and  answers.  Vansyckle  was  appointed  administrator 
of  John  Manchester,  in  place  of  John  Matthews,  deceased,  who 
appears  and  answers  and  admits  the  sale  to  and  mortgage  from  Dela- 
hay, as  charged  in  the  bill.  Tliat  no  part  of  that  mortgage  was  ever 
paid  to  intestate  or  his  administrator,  and  claims  the  balance  due  on 
the  mortgage,  after  deducting  the  amount  of  the  decree  in  favor  of 
McKee.  Does  not  claim  any  interest  in  the  land  excei)t  to  secure  pay- 
ment etc.  Tliat  the  sale  by  John  to  Thomas  Manchester  of  the  mort- 
gage, and  the  foreclosure  and  purchase  by  Thomas,  were  fraudulent 
and  void,  and  that  at  the  time  of  his  death,  J.  Manchester  was 
indebted  to  others  besides  McKee,  in  the  sum  of  S3,000,  and  among 
others  to  Vansyckle;  and  in  proof  of  the  fraud,  refers  to  the  decree  in 
McKee's  case. 

The  exhibits  referred  to,  and  filed  Avith  the  bill  and  answers,  are  not 
necessary  to  an  understanding  of  the  opinion. 

Proofs  were  taken  of  the  erection  of  the  warehouse,  and  of  its  value, 
also  as  to  tlie  annual  value  of  the  lands  and  ferry  franchise,  and  also 
as  to  the  solvency  of  the  respondents  of  the  bill.  But  these  proofs  are 
uncertain  and  indefinite,  and  not  useful  in  the  examination  of  the 
points  decided. 

On  the  22d  of  Sept.,  1849,  this  suit  was  heard  before  Minshall,  judge, 
ui)on  bill,  anuMided  bill,  answers  thereto  and  replications,  exhibits, 
depositions  and  other  proofs,  Avhen  the  injunction  was  dissolved,  and 
the  bill  dismissed  with  costs. 

McConnel,  the  complainant  below,  sues  out  this  writ  of  error. 

M.  McCoN'.VEL,  pro  se,  claims:  That  he  stands  in  the  place  of  Dela- 
hay, as  to  tiiis  mortgage,  and  has  the  right  to  redeem  from  the  same; 
and  is  not  barred  by  the  ]n-oceedings  in  favor  of  McKee  against  Man- 
chester and  others.  Huhhcll  v.  The  Adnirs  and  Heirs  of  Brad  well,  8 
Ohio,  227;  Ormsbif  v.  Phillips,  4  Dana,  233;  Stapp  v.  Phillips,  7  Dana, 
300;  WafsoHX.  Phelps,  20  Wendell,  260;  Hendersoyi  v.  Stuart,  4  Hawks, 
256;  Sands  v.  Frost,  5  Pickering,  267. 

Com])lainant  claims  the  rents  and  profits  from  the  defendants,  upon 
the  ground   that  he  is  the  owner  of  the  land,   having  tiie  right  to 
redeem,  and  tliat  they  occiijiy  the  jiosition  of  mortgagees  in  possession 
of  the  mortgaged  premises,  and  bound  to  pay  rent  to  the  niort- 
[*65]  gagor;    first,    to  be  apjilied  to  the  jiayment   *  of  the   interest 
yearly,  jus  the  same  accru(*d,  and  then  to  the  payment  of  the 
nrineij)al.     And,  if  so  apjilied,  the  defendants  would   be  indebted  to 
nim.     Revised  Statutes  of  1845,  page  93,  section  3;  2d  U.  S.  Chan- 
cery Digest,  236,  g  7,  202,  §  19;  Tirrel  v.  Merril,  17th  Mass.  Rep..  117; 
Hainbridge  v.  Owen,  2  J.  J.  Marshall,  467;  Saunders  j'.  Frost,  5tli  Pick- 
ering, 270;  Reed  v.  Reed,  10th  Pickering,  398;  Van  Buren  v.  Olnistead, 
5  Paige,  from  9  to  18. 

The  defendants  elaim  compensation  for  building  a  warehouse  on  the 
premises,  before  the  commencement  of  this  suit.     To  which   coni- 

54 


1849. J  McCoNXEL  V.   HoLOBUSH  et  al.  65-66 


Briefs  of  Counsel. 


plainaut  objects,  and  cites  the  following  aiitiiorities  to  prove  that  they 
should  not  be  paid  therefor.  5  Gilman's  Eep.,  Smith  v.  Sinclair,  p. 
108;  Eeed  v.  Reed,  10  Pickering,  398  to  401. 

The  complainant  admits  that  the  question  of  costs  is  within  the 
discretion  of  this  court,  and  claims  that,  owing  to  the  course  pursued 
by  the  tenants  in  possession,  in  defending  this  suit,  and  refusing  to 
account  for  rents  and  profits,  they  are  in  duty  bound  to  pay  all  the 
costs.     Saunders  v.  Frost,  5  Pickering,  273  and  274. 

David  A.  Smith,  for  defendants  in  error:  The  decree  that  was  ren- 
dered at  the  April  term,  1848,  of  the  circuit  court  of  Pike,  in  favor 
of  McKee,  executor  of  McKee,  deceased,  v.  The  heirs  of  John  Man- 
chester, deceased,  McConnel  and  others,  was  for  a  sale  of  all  the  right, 
title  and  interest  of  the  parties  to  that  suit,  of,  in  and  to  certain  1-eal 
estate  described  in  the  decree,  to  pay  and  satisfy  to  said  McKee,  as 
executor,  certain  judgments  against  John  Manchester  and  others;  the 
said  John  Manchester  having  alienated  fraudulently  a  certain  mort- 
gage (the  oldest  incumbrance  on  the  property  in  controversy)  to 
Thomas  Manchester,  and  he  having  foreclosed  the  same  and  bought  in 
the  property  on  the  18th  day  of  December,  1841.  (See  master's  deed 
to  him  7th  June,  1842,  recorded  9th  Sept.,  1843.)  The  decree  of 
the  8th  of  April,  1848,  so  extinguished,  pr  rather  settled,  the  subsist- 
ing equities  of  the  i^arties  to  the  same;  that  they  have  no  right  to  go 
behind  the  decree,  and  assert  any  equity  originating  before  the  decree. 
If  such  a  course  of  practice  is  tolerated,  there  will  be  no  end  to  con- 
troversy, and  nothing  can  possibly  be  accomplished  by  a  final 
*judgment  or  decree,  in  the  way  of  binding  the  interests  or  \*%&\ 
equities  of  the  parties  thereto.  McConnel  is  claiming  a  right 
to  redeem  from  a  certain  mortgage,  and  an  account  of  rents  and  profits, 
all  dating  long  before  said  decree.  He  does  not  pretend  to  assert  any 
equity,  having  its  origin  since  the  decree.  In  the  teeth  of  that  decree, 
for  the  sale  of  his  interest  in  the  lands  in  controversy,  he  says  he  is  the 
owner  of  the  lands  by  virtue  of  the  conveyance  dating  in  1840,  and  that 
he  is  entitled  to  an  account  of  rents  and  profits  of  the  same  since  1843. 
In  what  does  such  a  pretence  differ  from  any  case  in  which  the  lands  of 
a  defendant  are  to  be  sold  by  judgment  or  decree  of  court  ?  Could  he 
be  heard  to  allege  against  the  execution  of  such  judgment  or  decree, 
that  he  was  the  owner  of  the  lands,  and  entitled  to  an  account  of  the 
rents  and  profits  ?  If  so,  a  plaintiff  or  complainant  who  seeks  the 
execution  of  a  judgment  or  decree  for  the  sale  of  lands  to  satisfy  his 
demands  as  a  judgment  or  decree  creditor,  may  travel  in  a  perfect  and 
perpetual  circle,'  and  will  never  attain  his  right.  Such  a  proposition 
is  so  preposterous  that  it  only  needs  to  be  named,  in  order  to  be  con- 
demned, as  absurd  and  unjust  to  the  very  last  degree. 

We  have  no  more  right  to  go  behind  the  decree  of  April,  1848,  to 
assert  any  equity,  than  the  complainant  in  this  case  has.  On  this 
principle  we  cannot  claim  compensation  for  the  warehouse  we  built  in 
the  fall  of  1845.  But  if  the  decree  of  April,  1848,  is  to  be  disturbed 
as  to  any  of  its  legal  consequences,  and  against  Vv^liich  we  protest,  and 
we  are  to  beheld  answerable  for  the  rents  and  profits  since  June,  1845, 
then  for  every  permanent  and  valuable  improvement  to  the  property, 
made  before  the  complainant  proceeded  to  reverse  the  decree  of  the 
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September  term,  1844,  we  are,  on  equitable  principles,  entitled  to 
reimbursement  for  the  value  of  the  same;  because  we  made  them  after 
the  strife  was  apparently  ended  by  a  decree  of  the  circuit  court,  in 
which  all  the  parties  to  the  same  were  acquiescing  when  the  improve- 
ments were  made. 

The  improvements  that  may  be  made  by  a  party  to  a  suit  pendente  lite, 
he  lias  no  right  to  claim  reimbursement  for,  on  the  principle,  pendente 
lilf  nihil  innovitur.  No  imi)ediments  ought  to  be  thrown  in  the  way 
of  a  mortgagor,  or  those  claiming  under  him,  when  the  right  to  redeem 
is  properly  asserted.  If  a  mortgagee  or  his  assignee  could, 
[*G7J  before  foreclosure,  or  during  *  the  pendency  of  a  suit  to  redeem, 
be  allowed  for  permanent  and  valuable  improvements,  by  an 
extravagant  application  of  means  for  improvement,  he  could  gener- 
ally so  embarrass  the  right  of  redemption,  that  it  would  (if  not  beyond 
the  means  of  the  mortgagor  or  his  assignee,)  be  worth  little  or  nothing. 
But  not  so  in  regard  to  improvements  made  after  the  foreclosure  of  a 
lien  and  sale  and  where  all  the  parties  to  the  foreclosure  are  accjuies- 
cing  in  the  same.  If  any  of  them  afterwards  become  dissatisfied  with 
the  decree,  and  procure  its  reversal,  and  successfully  assert  a  claim  for 
rents  and  profits  accruing  before  the  reversal,  can  any  thing  be  more 
manifestly  equitable  than  that  they  should  account  for  the  increase  in 
the  value  of  the  subject  matter  of  controversy,  when  that  increase  was 
had  or  made  before  the  movement  of  strife,  to  reverse  or  modify  the 
decree?  Ue  that  would  have  equity  must  do  equity.  See  case  Man- 
chester and  others  v.  McKee,  executor  of  McKee,  4  Oilman,  511  j  Smith 
V.  Sinclair,  5  Gilman,  108;  The  People,  on  relation  of  McKee,  executor, 
V.  Gilmore,  ibid,  'Z\'i. 

Admitting,  only  for  the  sake  of  argument,  that  the  defendants  are 
indebted  to  the  complainant  for  rents  and  profits,  he  can  not  enjoin 
the  execution  of  the  decree,  because  there  is  no  proof  of  their  insol- 
vency, and  his  remedy  would  be  by  action  of  debt  or  assumpsit. 

Caton,  J,  This  bill  was  filed  by  the  complainant,  to  redeem  from 
a  mortgaj'e,  executed  by  his  grantor  prior  to  the  date  of  his  convey- 
ance. The  mortgage  was  executed  to  John  Manchester,  on  the  11th 
day  of  October,  183S),  for  $3,700.  On  the  10th  of  January.  1843.  Mc- 
Kee, a  judgment  creditor  of  Manchester,  filed  a  bill  against  him  and 
others,  to  subject  his  interest  in  tlie  mortgaged  premises  to  sale,  to 
satisfy  his  judgments;  and  on  the  8th  of  April,  1848,  a  decree  was 
entered  in  the  circuit  court,  in  obedience  to  a  mandate  of  this  court, 
directing  the  defendants  in  tiiatsuit,  or  some  of  them,  to  pay  to  McKee 
the  sum  of  !i!2,G17  iKJ,  within  ninety  days,  or  that  the  premises  be  sold. 
Tlic  [)resent  complainant  was  one  of  the  defendants  in  that  suit. 
Pending  the  former  suit,  in  .June,  1845,  McKee  assigned  iiis  claim 
against  Manchester  to  John  Matthews,  who  shortly  afterwards  assigned 

two-thirds  of  the  claim  to  Ilolobush  and  Burbank.  Matthews 
!*i;8]*  seems   to   have   had   possession   of  the  lUTinises.  or  a  jtart  of 

them,  since  some  time  in  the  year  1843,  and  Ilolobush  and  Bur- 
bank  went  into  the  joint  possession  with  him,  under  their  claim,  in 
June,  1845.  the  time  when  (hey  ac(|uire(l  their  interest,  and  have  since 
that  time  erected  a  warehouse  upon  the  premises,  at  an  expense  of 
$1,100,  and  have  enjoyed  the  rents  and  profits  of  the  whole  premises, 
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and,  as  is  alleged,  have  committed  waste  on  the  premises,  which  the 
complainant  praj^s  to  have  applied  in  extinguishment  of  the  amount 
due  upon  the  decree  and  mortgage. 

Previous  to  the  filing  of  this  bill,  John  Manchester  died,  and 
Matthews  was  appointed  administrator  of  his  estate,  Avho  was  made  a 
defendant,  as  well  in  his  representative  as  in  his  individual  capacity. 
Since  the  bill  was  filed  Matthews  has  died,  and  the  defendant  Holo- 
bush was  appointed  administrator  of  his  estate,  and  Vansyckle  was 
appointed  administrator  de  bonis  non  of  the  estate  of  John  Man- 
chester, deceased,  and  as  such,  was  made  defendant,  appeared  and 
answered.  This  is  the  substance  of  the  facts,  as  established  by  the 
pleadings,  exhibits  and  proofs,  in  this  record,  upon  which  the  rights  of 
the  parties  are  to  be  determined,  except  as  to  the  amount  of  tlie  rents 
and  i^rofits.  Although  some  allusion  is  made  in  the  answers  to  the 
proceedings  in  all  of  the  various  suits,  which  have  at  different  times 
been  pending  in  this  and  the  circuit  court,  yet  they  were  not  made 
exhibits,  nor  were  they  produced  upon  the  hearing,  and  consequently, 
we  can  not  look  into  them  to  see  whether  the  rights  claimed  by  the 
complainant  would  be  affected  by  them  or  not,  except  the  decree  ren- 
dered by  the  circuit  court  of  Pike  county,  in-  the  case  of  McKee  v. 
Manchester  et  al,  which  was  made  an  exhibit  by  the  bill,  and  a  certi- 
fied copy  of  which  was  produced  on  the  hearing. 

The  case  then  is  simply  this:  McConnel  purchased  certain  premises 
subject  to  a  mortgage.  McKee  became  entitled  to  a  part  of  the  money 
due  on  the  mortgage,  and  obtained  a  decree  for  the  sale  of  the  premises, 
to  pay  his  claim.  McConnel  filed  this  bill  against  the  assignees  of 
McKee,  and  the  administrator  of  the  estate  of  the  mortgagee,  and  seeks 
to  disencumber  the  land  by  the  payment  of  the  amount  due  upon  the 
mortgage,  to  those  entitled  to  receive  it;  and  asks  that  certain  rents  and 
profits,  received  by  the  assignees  of  McKee,  be  applied  in  extinguishment 
of  the  amount  due  them.  The  case  when  thus  simplified,  presents 
*no  difficulty  of  sufficient  importance  to  invite  discussion.  It  is  [*69] 
certainly  not  necessary  to  cite  authorities,  to  show  that  the 
grantee  of  the  mortgage  may  file  a  bill,  to  redeem  from  the  mortgage, 
and  have  it  satisfied.  The  fact  that  a  jDart  of  the  money  secured  by 
the  mortgage,  has  become  due  to  other  parties  than  the  mortgagee, 
can  not  affect  this  right.  It  is  true  that  McConnel  was  a  party  to  the 
suit,  in  which  the  right  of  McKee  was  established  to  a  j^art  of  the 
money  secured  by  the  mortgage,  but  this  in  no  way  abridges  his  right 
to  redeem,  but  the  decree  in  that  case  rather  confirms  such  right,  for 
it  authorizes  any  of  the  defendants  in  that  suit  to  pay  the  amount 
decreed  to  McKee.  No  complaint  can  be  made  against  the  present 
complainant,  because  he  did  not  interpose  a  defence  there.  The  truth 
is,  he  had  no  defence,  nor  does  he  now  pretend  that  he  had  any.  He 
had  nothing  to  say  why  McKee  should  not  be  declared  to  be  entitled 
to  a  part  of  the  money  secured  by  the  mortgage.  It  was  a  matter  of 
indifference  to  him,  to  whom  the  money  went.  At  the  time  that  case 
was  set  for  hearing,  in  1844,  he  had  no  claim  against  McKee,  or  his 
assigns,  for  rents  and  profits,  and,  consequently,  nothing  to  allege  in 
diminution  of  their  claim.  If  he  had  had  such  claim,  then  it  would 
have  been  lost  by  his  not  liaving  interposed  it,  when  he  had  an  oppor- 
tunity. But  McKee's  assignees  did  not  go  into  possession  under  that 
8  — Vol.  11,  111.  57 
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claim,  till  June,  1845,  Avhich  was  some  time  after  that  cause  Avas  set 
for  hearing,  and,  consequently,  he  had  no  opportunity  of  setting  up 
the  rents  and  profits  since  received.  Surely  he  must  have  a  right  to  set 
up  subsequent  equities. 

The  rights  of  the  defendants,  as  assignees  of  McKee,  to  an  interest 
in  or  lien  tipon  this  land,  were  derived  from  and  depend  upon  the 
mortgage,  and  by  virtue  of  those  rights  the}'  maintained  the  possession, 
and  received  the  rents  and  profits;  and  their  possession  was  to  the 
extent  of  those  rights,  the  same  as  the  possession  of  a  mortgagee 
under  the  mortgage.  A  mortgagee  who  enters  upon  the  mortgaged 
premises  for  condition  broken,  must  account  for  the  rents  and  profits 
actually  received,  or  which  might  have  been  received  by  reasonable 
care  and  prudence.  Van  Buren  v.  Ohnstead  et  ah ,  5  Paige,  9.  This 
amonu't  must  be  credited  as  so  much  i)aid  upon  the  mortgage,  from 
year  to  year,  first  in  extinguishment  of  the  interest,  and  then 
[*70]  of  the  principal.  That  rule,  however,  should  only  be  api)lied,  *in 
this  case,  to  the  extent  of  the  defendants'  interest  in  the  mort- 
gage, as  assignees  of  McKee.  And  should  the  rents  and  profits  ex- 
ceed the  amount  due  them,  the  excess  cannot  be  a])plied  in  satisfaction 
of  the  balance  due  upon  the  mortgage,  which  goes  to  other  parties; 
but  the  complainant  may  have  a  decree  against  them,  for  the  excess, 
should  there  be  any.  It  is  true,  that  Matthews,  one  of  the  original 
defendants,  was,  at  the  time  the  bill  was  filed,  administrator  of  the 
mortgagee,  but  he  was  in  possession,  not  as  such  administrator,  but  as 
assignee  of  McKee,  and  hence  the  estate  of  Manchester  ought  not  to 
be  held  responsible  for  any  portion  of  the  rents  and  profits  received 
I)y  him. 

Almost  the  only  new  fact  set  up  in  the  answer,  which  is  sustained 
by  tiie  proof,  is  the  erection  of  the  warehouse  upon  the  premises,  by 
the  defendants.     For  this  they  claim  an  allowance. 

A  mortgagee  in  possession  is  authorized,  and  even  bound,  to  lay  out 
money  to  keep  the  estate  in  necessary  repair,  and  to  preserve  it ;  but 
he  is  notauchorized  to  make  new  improvements,  and  tack  the  expense 
to  tlie  amount  due  ujion  the  mortgage,  or  \)\\y  it  out  of  the  rents  and 
profits,  except  under  very  extraordinary  circumstances.  Smith  v.  *SYw- 
clair,  5  Gilm.,  108.  It  was  argued  as  if  the  record  showed  that  this 
imi)rovement  was  made  after  the  premises  were  purchased  b}'  the 
defendants,  under  the  first  decree,  in  favor  of  McKee,  and  before  th:i< 
decree  was  reversed,  and  the  sale  to  them  under  it  set  aside  by  tlii- 
court,  as  reported  in  ith  Gilman.  Unfortunately  the  proper  evidenc  < 
of  those  i)roceedings  is  not  found  in  this  record,  and  we  can  not  bas 
a  decree  ujjon  the  evidence  of  the  facts  found  in  a  reported  case.  Wer< 
these  facts  })roperly  established,  and  were  we  convinced  tiiat  thr 
improvement  was  made  in  good  faith,  the  defendants  believing  that 
they  had  made  a  valid  ])urchase  of  the  ])remises,  and  that  the  cxjiendi- 
ture  was  a  judicious  one,  for  the  benefit  of  the  estate,  we  think  Ihey 
shouhl  be  allowed  for  them.  And,  as  the  case  M'ill  have  to  be  remandeci, 
we  think  it  but  just  and  eijuitable  that  the  defendants  should  be 
allowed  to  amend  their  answer,  so  as  to  insert  the  ])roper  avermpnts, 
and  make  the  necessary  exhibits,  to  ]irove  the  facts  we  have  alluded  to; 
but  no  other  amendments  must  be  allowed.  Should  the  defendants 
not  be  allowed  for  the  erection  of  this  Avarehouse,  thou,  in  taking  the 
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account  of  the  rents  and  profits,  the  use  of  the  warehouse  should  be 
excluded;   but  if    they  are  allowed  for  it,  then  they  should 
*  allow  for  its  use.     Upon  this  basis,  we  have  not  before  us  the  (*71] 
necessary  data  upon  which  we  can,   satisfactorily,  compute  the 
amount  with  which  the  defendants  should  be  charged. 

The  decree,  therefore,  will  have  to  be  reversed,  and  the  suit  remanded, 
with  leave  to  the  defendants  to  make  the  amendments  we  have  si)eci- 
fied,  and  with  directions  to  the  circuit  court  to  enter  a  decree  estab- 
lishing the  right  of  the  complainant  to  redeem,  by  paying  the  amount, 
if  any  thing,  due  to  the  assignees  of  McKee;  and  by  bringing  into 
the  circuit  court,  subject  to  its  future  order,  the  balance  that  shall  be 
found  due  upon  the  mortgage,  after  deducting  the  amount  decreed  to 
McKee,  as  so  much  money  paid  at  the  date  of  that  decree.  The  cir- 
cuit court  will  also  be  directed  to  determine,  whether  the  defendants 
are  entitled  to  an  allowance  for  the  erection  of  a  warehouse  upon  the 
mortgaged  premises,  according  to  the  jn-inciples  above  laid  down,  and 
to  take  an  account  of  the  rents  and  profits  of  the  mortgaged  premises, 
for  which  the  defendants  are  resjjonsible,  and  oT  the  waste  committed 
by  them  on  the  mortgaged  premises,  if  any,  and  to  set  off  the  same 
against  the  amount  due  to  the  defendants  as  assignees  of  McKee,  and 
the  amount,  if  any  thing,  which  they  shall  be  allowed  for  the  erection 
of  the  warehouse.  And  if  any  thing  shall  be  found  due  to  the  defend- 
ants Holobush  and  Burbank,  that  the  complainant  be  decreed  to  pay 
the  same  to  them.  Holobush  to  receive  one-third  part  thereof,  as 
administrator  of  John  Matthews,  deceased.  And  if  it  shall  be  found, 
upon  taking  said  account,  that  any  thing  is  due  to  the  complainant, 
a  decree  for  the  same  be  entered  in  his  favor  against  the  said  Holobush 
and  Burbank.  One-third  part  thereof  to  be  paid  out  of  the  estate  of 
the  said  John  Matthews,  deceased,  if  they  are  assets  in  the  hands  of 
the  administrator  sufficient  to  pay  the  same. 

The  question  of  costs  alone  remains  to  be  considered.  Ordinarily, 
upon  a  bill  filed  to  redeem,  the  complainant  does  not  recover  costs; 
and  most  frequently  he  has  to  pay  costs  to  the  defendant,  although  he 
obtains  a  decree  in  his  favor.  In  this  case,  however,  the  comj^lainant 
seeks  other  relief  than  that  of  a  mere  right  of  redemption.  One  object 
of  his  bill  is  to  establish  his  right  to  rents  and  profits,  and  to  have 
them  set  off  against  the  amount  due  the  defendants.  In  this  case, 
also,  a  considerable  portion  of  tiie  depositions  taken  by  the 
defendants,  were  *  upon  an  entirely  immaterial  point,  and  quite  [*72] 
unnecessary.  Most  of  the  answer,  too,  is  either  not  pertinent,  or 
unnecessarily  and  improperly  reflects  upon  the  opposite  party,  and 
upon  motion  in  the  circuit  court  would  have  been  stricken  out,  at  the 
cost  of  the  defendant's  solicitor.  Only  material  facts,  clearly  and 
succinctly  set  forth,  should  be  stated  either  in  a  bill  or  answer,  and 
neither  suitors  nor  solicitors  should  be  allowed  to  manifest  their  per- 
sonal feeling  upon  the  records  of  or  before  the  court;  and  this,  we 
hope,  is  the  last  time  that  we  shall  be  called  upon  to  notice  so  rej)re- 
hensible  a  practice,  by  any  one. 

In  the  circuit  court  each  party  will  have  to  pay  his  own  costs,  except 
the  costs  of  the  defendant  Vansyckle,  which  must  be  paid  by  the  com- 
plainant. 

Decree  reversed. 
59 


72 


DiCKHUT  V.    DURRELL. 


[Dec. 


Svllabus. 


William  Dickhut  v.  Thomas  Durrell. 
Error  to  Adams. 

1 .  New  trtai.  —  exceptions  mvM  sJiow  'proceeding,  or  no  rerieip.  Where  a  motion 
for  a  new  trial  was  made  in  the  court  below  and  overruled,  the  evidence  embodied 
in  n  bill  of  exceptions,  but  no  allusion  made  in  the  bill  to  the  motion  or  decision 
of  tlie  court  thereon,  the  decision  of  the  circuit  court,  in  overruling  the  motion, 
will  not  be  reviewed  by  this  court. (1) 

2.  ExcEiTiONS  —  to  evidence  or  instructions  must  he  specific.  Where  a  bill  of 
exceptions  was  signed  and  filed  several  days  after  the  trial  took  place,  embrac- 
ing the  evidence  and  instructions  of  the  court,  and  concluding,  "  To  all  of  which 
said  defendant  excepts,"  no  error  predicated  upon  such  bill  can  be  noticed  by  this 
court.  (2) 

3.  Ph.vctice  —  exception  must  heat  time  of  riding.  A  party,  to  avail  himself 
of  an  exception  to  a  decision  of  the  circuit  court,  must  take  the  exception  at  the 
time  the  decision  is  made;  and  the  bill  of  exceptions  must  affirmatively  show  that 
it  was  taken  at  that  time. (3) 

4.  S.\ME  —  no  presumption  as  to  time  of  exception.  This  court  will  not  presume 
that  an  exception  was  taken  at  the  proper  time,  merely  because  the  judge  who 
tried  the  cause  has  signed'a  bill  of  exceptions,  when  the  bill  does  not  show  upon 
its  face  at  what  time  the  exceptions  were,  in  fact,  taken. 


Cited— Duffield  ?\  Cross,  13111.,  699; 
Love  V.  Moynahan,  16  111.,  277;  Arm- 
strong v.  Mock,  W  111.,  166;  Parsons  r. 
Evans.  17  111.,  238;  Hance  v.  Miller,  21 
111..  636,  Dani.'ls  r.  Shields,  38  111. ,197; 
M'Clurkin  v.  Ewing,  42  111.,  .573;  Center 
-p.  (libuey,  71  111.,  i>'>l;  D.  M.  Force 
Manuf.  Co.  v.  Horton,  74  111.,  310;  111. 
Cent.  R.  K.  Co.  r.  Modglin,  85  111.,  481. 

(1)  Unless  the  bill  of  exceptions  shows 
on  its  face  an  exreption  to  the  judg- 
ment, of  the  trial  court,  in  overruling  a 
motion  for  lu'w  trial,  such  judgment  can 
not  be  assigned  for  error.  Pottle  v. 
M'Wortcr.  13  111.,  4.")4;  M'Clurkin  i>. 
Ewing.  42  111.,  2S3;  (Jill «'.  People.  12  III., 
321;  see  Parsons  v.  Evans,  17  III.,  238; 
1).  M.  Force  Manuf.  Co.  v.  Horton,  74 
111.,  310;  applying  the  same  rule  to  the 
final  judgnu'nt  on  trial  to  the  court  jury 
waived.  The  mere  entry  of  a  motion 
for  new  trial  does  not  make  the  motion, 
or  the  reasons  thereof,  ])artof  the  record; 
a  bill  of  exce])tions  is  nece.ssarv,  Daniels 
T.  Shields,  38  III.,  197;  (Jill  7>. 'People,  42 
III.,  321;  and  the  court  will  not  consider 
such  motion  as  ]iart  of  the  record  even 
where  there  is  an  agreement  of  ])arties 
as  to  the  facts  fif  the  case;  conceding 
such  an  agreement  i>ecaine  jiart  of  a 
record  without  being,  itself,  embodied 
in  a  bill  of  excej)tions,  Daniels  r. 
Shields,  38  111.,  197  ;  sen  Clemson  r. 
Krnper,  Breese,  162,  note  2.  as  to  object 
and  ollico  of  bill  of  excejUions;  see(Jalli- 
more  V.  Dazey,  12  III.,  143,  note,  as 
to  when  bill  of  exceptions  not  neces- 
sary. (Ed.,  1886) 

(2)  Bill  of  exceptions  settled  several 
days  after  trial  and  stating  "  the  plain- 


tiff asked  for  the  following  instructions, 
to  the  giving  of  which  the  defendant 
excepted,"  will  not  be  considered  on 
review;  the  inference  is  the  exceptions 
were  not  taken,  on  the  trial,  in  apt  time, 
Duffield  r.  Cross,  13  111.,  699.  As  to 
time  to  take  bill  of  exceptions,  see 
Johnson  v.  Ackless,  Breese.  59,  note  1. 

(3)  To  avail  of  a  bill  of  exceptions  it 
must  affirmatively  show  the  exceptions 
were  taken  at  the  time  the  matter  com- 
plained of  occurred,  Martin  v.  Peoi)le, 
13  111.,  341;  Burst  r.  Wayne.  13111.,  6(i4: 
Parsons  c.  Evans,  17  111..  238;  Ilance  r. 
Miller.  21  111.,  (539;  Kitchey  c.  West.  23 
111.,  385;  thus  objections  to  the  giving  or 
refusal  of  evidence,  to  be  reviewed. 
mu.st  be  made  at  the  time  of  the  giving 
or  refusal.  People  v.  (Jrav,  72  III.,  343: 
(ialena  etc.  Co.  v.  Burkbeck.  70  111.. 
208;  Wrlhelm  r.  Peo])le,  72  111.,  469: 
Littiech  r.  Mitchell.  73  111..  603;  Brannon 
r.  Stniuss.  75  111. .234;  Welborn  r.  People. 
7()  111..  516;  Martin  r.  Culver.  87  111..  49; 
Merch.  D.  Trans.  Co.  r.  Joe.sting.  89  111.. 
152;  (Jillett  r.  Booth,  95  III..  183:  Ellis 
(!.  Sisson,  96  111.,  105;  I.  &  St.  L.  U\  Co. 
V.  E.ster.  96  111..  470;  Chi.  C.  K'y  Co.  r. 
Mumford,  97  111.,  560;  Seavey  r.  Carri- 
gan,  4  Bradw.,  324;  Harris  r.  Pearce.  5 
Bradw.,  (522:  Flora  r.  Lee.  5  Bradw..  ('.29; 
Bd.  of  Edur.  r.  Taft.  7  Bradw..  571; 
Bethalto  r.  Taft,  7  Bradw.,  571;  so  in 
relation  to  the  giving  or  refusing  of 
in.Htructions,  Harbaugli  r.  Monmouth, 
74  111.,  367;  Tol..  P.  &  W.  R'v  Co.  v. 
Parker.  73  111..  526;  111.  C.  R.  R.  Co.  j>. 
Modglin,  85  111..  481;  (loss  &  P.  Manuf. 
Co.  r.  Peojjle.  5  Bradw.,  510;  Myers  p. 
Walker,  81  111.,  363. 


GO 


1849.] 


DiCKHUT   V.    DUKRELL. 


Syllabus.      Statement  of  the  case. 


5.  STxVRE  decisis — rules  of  practice.  Au  establisiied  rule  of  practice,  wiiicli 
lias  been  acted  upon  for  several  years,  ought  not  to  be  changed,  even  admitting 
that  at  the  beginning  it  would  have  been  better  if  adiifereut  rule  had  prevailed.(4) 

6.  DEMUKiiEE  —  waived  by  plea.  Where  a  demurrer  is  sustained  to  a  plea,  and 
the  defendant  is  required  to  answer  over,  and  he  does  file  other  pleas,  the  demurrer 
is  waived,  and  the  decision  ujDon  it  cannot  be  assigned  forerror.(5) 

7.  Vendor  and  vendee  —  breach  of  covenant  to  deliver.  To  an  action  on  a 
covenant  for  the  delivery  of  a  specific  quantity  of  lumber,  the  party  relying  on  a 
performance  of  his  covenant,  must  in  his  plea  aver  that  he  was  ready  and  able  to 
deliver  the  lumbef  at  the  time  and  place  mentioned  in  the  covenant.(,6) 

8.  Same.  An  averment  that  the  covenantee  was  then  and  there  informed  and 
advised  that,  the  lumber  was  ready  for  him,  is  insufficient. 

This  Avas  an  action  of  covenant  instituted  in  the  Adams  circuit 
court,  by  the  defendant  in  error  against  the  plaintiff  in  error,  upon  a 
sealed  agreement  of  the  parties,  in  substance  as  follows,  viz : 

*"'That  the  said  Thomas  Durrell  agrees  to  raft  at  Hill's  mill,  [*73] 
on  the  Wisconsin  river,  110,000  feet  of  pine  lumber,  which  be- 
longs to  said  William  Dickhut  and  Robert  Bennison,  and  to  deliver 
said  raft,  in  good  order,  on  the  wharf  at  the  city  of  Quincy,  as  soon 


(4)  Repeated  decisions  of  the  same 
point  by  the  same  court;  the  doctrine 
stare  decisis  should  prevail.  Stone  v. 
Wood,  16  111.,  177;  Hopkins  v.  M'Cann, 
19  111.,  113.  Mvjiedit  reipttblicce  ut  sit 
finis  lititcm,  Baker  v.  Palmer,  83  111.  568, 
and,  the  doctrine  of  stare  decisis  is  not 
to  be  departed  from  for  slight  or  trivial 
cause,  Frink  v.  Darst,  14  111.,  304;  but 
in  respect  of  this  doctrine,  general 
expressions  are  to  be  taken  in  connec- 
tion with  the  facts  of  the  case  and  what 
is  said  arguendo  and  beyond  the  case, 
though  entitled  to  respect  is  not  authori- 
tative in  other  cases,  Mayer  v.  Erhardt, 
88  111. ,  4.52.  A  case  twice  before  the 
court  and  all  questions  decided  the 
same  way  on  both  trials;  the  court  will 
refuse  to  consider  the  errors  assigned. 
Counsel  who  bring  up  such  a  case  for 
further  argument  misconceive  their  pro- 
fessional duty,  Cook  v.  Norton,  61  111., 
285;  see  Newberry  «.  Blatchford,  106 
111.,  584.  Rule  applied,  Johnson  v. 
Joliet  etc.  R.  R.  Co.,  28  111.,  203,  by 
the  doctrine  stare  decisis,  special  acts  of 
incorporation  will  be  valid,  non  obstante 
the  constitutional  provision,  of  1848, 
requiring  general  law  for  such  purpose, 
without  any  recital  that  the  object  could 
not  be  accomplished  by  general  law. 
See,  also,  L.  S".  &  M.  S.  R'v  Co.  v.  C.  & 
W.  Ind.  R.  R.  Co.,  96  111.,  125;  S.  C,  97 
111.,  506. 

(5)  See  Beer  r.  Phillips,  Breese  (ed. 
1SS5),  19,  and  note  1. 

(6)  Vendor's  right  of  action  not  accrue 
until  the  property  is  delivered  or  offered 
to  be  delivered,  if  the  parties  are  mutu- 
ally bound;  in  such  case  vendee  can  not 
maintain   suit  unless  he  is   ready  and 


willing  to  receive,  Hungate  v.  Rankin, 
20  111.,  639;  for  when  there  is  a  promise 
to  deliver  at  a  time  and  place  certain, 
the  article  to  be  paid  for  when  sold,  the 
obligations,  to  pay  and  deliver  are  con- 
current and  either  party  to  recover,  as 
for  a  breach,  must  aver  a  readiness  and 
ability  to  receive  and  to  pay,  or  a  delivery 
or  offer  to  deliver,  Hough  v.  Rawson, 
17  111.,  588;  Myers  «. Walker,  31  111.,  363. 
Nevertheless  vendor  will  be  excused 
of  delivery  in  case  payment  is  to  be 
made  on  delivery,  if  vendee  shall  have 
informed  him  of  his  inability  to  pay, 
Cummings  «.  Tilton,  44  111.,  172;  Colvin 
V.  Weedman,  50  111.,  311;  this  although 
the  time  of  payment  be  not  specified, 
for,  in  such  case  it  is  inferred  pajTiient 
is  to  be  made  at  the  time  of  delivery, 
Metz  V.  Albrecht,  52  111.,  491.  The  rule 
is,  that  where  the  consideration  of  the 
defendant's  contract  is  executory,  or  his 
performance  is  to  depend  on  some  act  to 
be  done  by  plaintiff,  the  plaintiff  must 
aver  the  fulfilment  of  such  condition 
or  must  show  excuse  for  non  perform- 
ance. People  V.  Glann,  70  111.,  232;  but, 
defendant  may  dispense  vdth  such  per- 
formance, as  hj  refusing  to  go  on  with 
the  contract,  Burnham  v.  Roberts,  70 
111.,  19;  or  by  other  modes,  Wright  v. 
Gardner,  66  111.,  94;  see  Rawson  v. 
Clark,  70  111.,  656;  Clark  v.  Busse,  82  111., 
515;  Snell  v.  Brown,  71  111.,  134;  West. 
Un.  R'y  Co.  i\  Smith,  75  111.,  496.  If 
the  property  sold  be  held  by  vendor, 
awaiting  payment,  vendor,  as  pre- 
I'equisite  of  suit,  must  deliver  or  offer 
so  to  do,  unless  the  property  be  destroyed 
without  fault  of  his,  Barrow  v.  Win- 
dow, 71  111.,  214. 
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as  the  same  can  be  done;  all  at  the  expense  and  charge  of  the  said 
Dnrrell.  In  consideration  of  which  the  said  Dickhiit  agrees  to  pay 
the  said  Durrell  $370,  when  said  lumber  shall  be  dclivercil  as  aforesaid. 

William  Dickiiut,  (seal.) 
Thomas  Durrell,"'  (seal.") 

'I'he  declaration  contained  two  counts,  which  are  substantially  alike, 
and  contain  the  following  averments: 

''And  although  the  said  Durrell  hath  well  and  truly  performed  and 
fulfilled  all  and  singular  the  covenants  in  the  said  agreement  men- 
tioned, on  his  part  and  behalf  to  be  done  and  performed,  and  did  as 
soon  as  the  same  could  be  done,  to  wit.,  on  the  4th  day  of  April,  1840, 
provide  at  his  own  expense  and  charge,  a  sufficient  number  of  hands 
to  raft  110,000  feet  of  pine  lumber  from  Hill's  mill,  on  the  Wiscon- 
sin river,  and  to  deliver  the  same  in  good  order,  on  the  wharf  at  the 
city  of  Quincy,  and  proceeded  immediately,  to  wit,  on  the  said  4th 
day  of  April,  1840,  to  said  Hill's  mill,  on  the  Wisconsin  river,  and 
demanded  said  110,000  foet  of  pinelumbor,  and  was  ready  and  willing, 
and  offered  to  raft  the  same  from  said  Hill's  mill,  on  the  Wisconsin 
river,  and  to  deliver  the  same,  in  good  order,  on  the  wharf,  at  the  city 
of  Quincy,  as  soon  as  the  same  could  be  done  —  all  at  the  expense  and 
charge  of  him,  the  said  Durrell,  yet  protesting  that  the  said  Dickhut 
hath  not  performed  and  fulfilled  any  thing  in  the  said  article  of  agree- 
ment mentioned  on  his  part  and  behalf  to  be  done  and  performed. 
Tlie  said  Durrell,  in  fact,  saith,  that  the  said  Dickhut,  after  the  mak- 
ing of  said  article  of  agreement,  wholly  failed  and  refused  to  furnish 
toliim,  the  said  Durrell,  the  said  110,000  feet  of  pine  luml)er  at  Hill's 
mill,  on  tlic  Wisconsin  river,  to  be  rafted  by  him,  the  said  Durrell,  to 
the  city  of  Quincy,  although  the  said  lumber  was  demanded  by  the 
said  Durrell  at  the  said  Hill's  mill,  to  be  rafted  as  aforesaid,  and  hatli 
wholly  failed  and  refused  to  pay  to  the  said  Durrell  the  said  sum  of 
$370,  as  he  had  covenanted  to  do,  and  still  doth  refuse,"  etc. 

The  defendant,  Dickhut,  appeared  to  the  action,  and  pleadid. 
[*74]  in  the  first  instance,  four  pleas:  1st,  non  est  factum ,  upon*whieh 
issue  was  taken  2d,  a  plea  of  general  i)erformance,  in  the 
usual  form,  to  which  plaintiff  demurred,  and  defendant  confessed 
the  demurrer.  3d,  a  ])lea  alleging  that  when  plaintiff  arrived  at  Hill's 
mill,  the  110,000  feet  of  lumber  was  ready  to  be  delivered  to  tlie 
plaintiff,  and  Avas  offered  to  the  plaintiff,  and  he  refused  to  receive 
the  raft  the  same,  etc.  A  replication  was  filed,  traversing  the  facts 
stated  in  the  plea,  and  issue  was  joined  tliereon.  4th,  a  plea  in  these 
words:  "And  for  further  plea,  etc.  plaintiff  actio  non,  because  he,  the 
said  defendant,  says  that  when  the  said  plaintiff  arrived  at  Hill's  mill, 
on  Wisconsin  river,  there  was  then  and  there  ready  for  delivery 
to  him  a  largo  quantity  of  pine  lumber,  to  wit,  30,000  feet,  and  that 
said  lumber  was  then  and  there  offered  to  the  said  plaintiff",  and  he  was 
then  and  there  requested  to  take  the  same  to  be  rafted  and  delivered 
according  to  the  terms  of  the  covenant  aforesaid;  and  said  plaintiff 
was  then  and  there  informed  and  advised  that  all  the  balance  of  said 
110,000  feet  of  lumber  should  be  furnished  and  delivered  to  him,  the 
said  plaintiff,  as  fast  as  he  could  raft  the  same;  the  said  plaintiff  then 
and  there  Avholly  refused  and  neglected,  and  hath  ever  since  refused 
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and  neglected,  to  raft  said  lumber  and  deliver  the  same  to  the  said 
defendant,"  etc. 

To  this  plea  a  replication  in  these  words  was  filed:  "  And  the  said 
plaintiff  says  precludi  non,  etc.,  because  he  says  he  did  not  refuse  to 
receive  and  raft  the  said  110,000  feet  of  lumber,  in  manner  and  form," 
etc.  ' 

Defendant  demurred  to  this  replication,  and  the  court  sustained  the 
demurrer  to  the  fovtrth  plea,  and  the  order  of  the  court  was,  "  that 
the  defendant  do  further  answer  to  the  said  plaintiff's  declaration." 

The  defendant  thereupon  filed  his  pleas,  numbers  5  and  6.  These 
pleas  averred  that  the  defendant  was  ready  to  furnish,  and  did  offer 
to  furnish,  the  110,000  feet  of  lumber  at  Hill's  mill,  etc.,  to  the  said 
plaintiff,  upon  which  issues  were  joined. 

The  cause  was  tried  on  the  third  day  of  March,  1842,  upon  the 
issue  joined  as  hereinbefore  set  forth,  before  justice  Douglas,  and  a 
jury,  when  a  verdict  was  rendered  in  favor  of  the  plaintiff  for  the  sum 
of  $284  25,  damages,  and  a  judgment  pronounced  thereen.  A  motion 
for  a  new  trial  was  made  on  the  9th  day  of  March,  1842,  over- 
ruled and  a  bill  of  exceptions  *taken  and  filed  at  the  time  the  [*75] 
motion  for  a  new  trial  was  overruled. 

The  bill  of  exceptions  sets  out  all  the  evidence,  and  instructions  asked 
and  given  on  the  part  of  the  plaintiff,  and  numbered  1  to  5,  and  con- 
cludes as  follows,  viz:  "  to  all  of  which  the  said  defendant,  by  his 
counsel,  excepts,  and  prays  that  this  his  bill  of  exceptions  may  be 
signed,  sealed,  etc."  No  mention  is  made  of  a  motion  for  a  ne^  trial, 
and  no  exceptions  other  than  in  the  manner  above  named  Avere  taken 
to  the  instructions  of  the  court. 

The  errors  relied  upon  are: 

1.  Overruling  defendant's  motion  for  a  new  trial. 

2.  Giving  the  instructions  asked  by  j)laintiff. 

3.  Sustaining  demurrer  to  plea  No.  4. 

Williams  &  Lawkence,  for  plaintiff  in  error:  As  to  the  construc- 
tion of  the  contract:  Watts  v.  Shephard,  2  Ala.,  425;  M'Geecher  v. 
Hill,  1  Ala.,  140;  Young  v.  Foster,  7  Porter,  420. 

As  to  the  bill  of  exceptions:  The  bill  of  exceptions  was  filed 
in  this  case  upon  the  overruling  of  the  motion  for  a  new  trial,  as 
stated  in  the  order  of  the  court,  and  the  exception  is  stated  in  the 
present  tense.  The  reasonable  intendment  is  that  the  exceptions 
were  seasonably  taken.  Harlow  v.  Humiston,  6  Cowen,  189;  Wake- 
man  V.  Lynn,  9  Wend.,  242.  In  any  event,  now  that  a  decision  over- 
ruling a  motion  for  a  new  trial  can  be  assigned  for  error,  it  is  in  season 
to  except  to  the  instructions  upon  the  decision  of  such  motion.  There 
are  but  two  cases  in  our  reports  which  look  to  the  contrary:  2  Oilman, 
293;  3  Scam.,  17.  The  case  in  Oilman  we  regard  but  as  a  dictum  (as 
the  court  reversed  the  judgment  on  other  grounds);  which  dictum  is 
placed  on  the  authority  of  the  case  in  Scammon.  The  case  in  Scam- 
mon  is  also  but  a  dictum  of  the  judge  who  delivered  the  opinion,  the 
counsel  in  that  case  not  having  assigned  for  error  the  instructions  of 
the  court,  and  not  having  made  those  instructions  a  ground  for  a  new 
trial  in  the  circuit  court.  The  fact  that  these  instructions  were  not 
made  a  ground  for  a  new  trial  in  the  court  below,  is  first  given  in  the 
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oj)inioa  of  this  court  as  the  reason  for  refusing  to  consider  those 

instructions.    We  therefore  deem  ourselves  at  liberty  to  say,  that 

[*76]  these  cases  are  not  *authority,  and  that  the  question  is  still 

open  to  be  examined  upon  principle. 

The  original  rule  as  to  taking  exceptions  at  the  trial,  applied  only 

to  exceptions  to  evidence.      Wuight  v.   tSharj),  1  Salkeld,  288-9;    2 

Tidd's  Practice,  863;  Bacon's  Abridg.,   title,   "Bills  of  exceptions. 

It  lias  been  held  in  numerous  cases  that  exceptions  may  be  alleged  to 

instructions  of  the  court,  after  the  verdict  is  returned,  but  before  it 

is  pronounced  in  open  court.     1  Binney,  38;  4  Dallas,  249;  10  J.  K., 

312;  5  Monroe,  177;  8  S.  &  R.,  211.     The  distinction  as  to  taking 

exceptions  before  and  after  verdict  is  practically  abolished  in  this 

state,  by  the  law  allowing  exceptions  to  the  overruling  of  a  motion  for 

a  new  trial;  and  the  bill  of  exceptions  in  this  case  was  filed  in  court 

on  the  decision  of  such  a  motion,  and  one  of  the  grounds  of  the 

motion  was  the  erroneous  instructions  of  the  court.     The  following 

cases  are  to  the  point:  4  Bibb,  278;  9  Conn.,  545;  7  Watts  &  Searg., 

172,  quoted  1  Sup.  to  U.  S.  Dig.;  5  Smedes  &  Marshall,  51;  3  Pick., 

173.  See,  also,  8  Cowen,  707-8-9,  sliowing  how  anxiously  an  appel- 
late court  will  devise  means  of  overcoming  technical  objections,  where 
there  is  manifest  error  on  the  face  of  the  record. 

(We  annex  comments  on  the  autliorities  cited  by  the  counsel  for  the 
defendants  in  error.) 

Comments  on  cases  cited  by  defendants: 

The  case  of  Clemson  v.  Krupper,  Breese,  1G2,  merely  decides  that 
a  refusal  to  grant  a  new  trial  can  not  be  assigned  for  error.  The  bill 
of  exceptions  Avas  to  the  evidence,  and  not  to  the  instructions.  The 
court  further  say,  that  if  the  counsel  mistook  the  law  in  regard  to 
bills  of  exceptions,  it  might  be  ground  for  relief  in  a  court  of  equity. 
Ratlicr  strange  doctrine.  In  the  case  of  Snyder  v.  Laframboise,  Breese, 
270,  in  which  there  was  a  bill  of  exceptions  to  evidence,  the  evidence 
not  being  excepted  to  at  the  time,  the  court  say,  in  regard  to  the  inad- 
missibility of  the  evidence,  that  "  were  there  no  other  objection  to 
the  judgment,  the  court  might  Avell  doubt  Avhether  they  ought  to 
interfere,"  and  then  proceed  to  reverse  the  judgment,  because  the 
instructions  were  wrong.  The  case  of  Gilmore  v.  Ballard,  1  Scam., 
253,  merely  remarks  generally  that  an  exceiition  must  be  taken  on  the 
trial,  and  is  decided  wholly  npon  the  ground  that  the  cause 
[*77]  having  been  tried  by  the  court,  and  no  *motion  having  been 
made  for  a  new  trial,  the  supreme  court  could  not  review  the 
evidence.  Leigh  v.  Hodges,  3  Scam.,  17,  is  the  opinion  of  judge 
Breese  already  commented  upon,  Avhere  the  misdirection  of  the  court 
had  not  been  made  a  ground  for  the  new  trial  below.  In  Micre  v. 
Brush,  3  Scam.,  23,  the  record  recited  that,  "on  the  18th  day  of 
August"  (after  the  term)  "the  defendants  filed  in  tlie  clerk's  office 
their  bill  of  exceptions,"  and  the  court  say,  "it  no  where  a|)i)ears  on 
the  record  that  they  alleged  any  exception  whatever  to  any  decision  of 
the  court."  The  case  of  (ribbons  v.  Johnson,  3  Scam.,  G3,  was  where 
Mie  l)ill  of  exceptions  was  not  taken  till  two  days  after  the  judgment. 
In  the  case  of  Vanderbilt  v.  Johnson,  3  Scam.,  50.  the  record  did  not 
siiow  u])on  Avhat  grounds  the  motion  for  a  new  trial  was  made  in  the 
court  below,  or  that  the  affidavit  in  the  record  had  been  brought  to 
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the  notice  of  the  court  on  hearing  the  motion,  or  that  an  exception 
was  taken  to  the  decision  of  the  court,  which  the  court  say  should  iiave 
been  done  for  the  purpose  of  incorporating  the  affidavit,  and  other 
evidence  relied  on,  in  their  bill  of  exceptions.      The  case  of  Heaton 
V.  Kemper,  2  Scam.,  3G7,  was  precisely  liJiethe  case  at  bar:  the  bill  of 
exceptions  appearing  as  to  form,  and  the  time  when  taken,  and  in  all 
other  particulars,  to  be  identically  like  the  one  in  this  case,  and  the 
court  do  consider  the  instructions  and  pass  upon  them.     In  Cummings 
V.  McKinney,  4  Scam.,  59,  the  supreme  court  did  consider  and  pass 
upon  a  bill  of  exceptions  taken  after  the  overruling  of  a  motion  for  a 
new  trial.     In  Saunders  v.  M'Oollins,  4  Scam.,  419,  no  bill  of  excep- 
tions of  any  sort  was  taken.     The  case  of  Barnes  v.  Barber,  1  Gilm., 
408,  has  not  the  remotest  application  to  the  case  at  bar.     In  Wren  v. 
Moss,  1  Gilm.,  560,  the  court  reversed  the  judgment,  because  the  cir- 
cuit court  had  refused  an  instruction,  though  it  is  not  stated  in  the 
case  that  the  refusal  to  instruct  was  excepted  to  at  the  time.     In  Mil- 
ler y.  Dodson,  1  Gilm.,  574,  the  court  merely  say  that  the  refusal  of 
the  circuit  court  to  grant  a  new  trial,  can  not  be  inquired  into,  as  no 
exception  was  taken,  and  that  the  record  showed  no  reason  for  o-ranting 
a  new  trial.     The  case  of  Hill  v.  Ward,  2  Gilm. ,  293,  is  the  one  already 
commented  upon,  and  contains,  as  we  deem,  but  a  dictum  of  the  court 
referring  to  judge  Breese's  dictum  in  Leigh  v.  Hodges,  3  Scam.,  17, 
already  referred  to,  for  authority. 

*  These  are  all  the  cases  in  our  reports,  except  5  Gilm.,  456,  r*781 
noticed  below,  referred  to  by  the  counsel  for  the  defendant; 
and  it  will  be  perceived  that  there  are  only  two  of  them  (Leit^h  v 
Hodges,  3  Scam.,  17,  and  Hill  v.  Ward,  2  Gilm.,  293,)  which  even  refer 
to  the  question  as  to  whether  the  instructions  of  the  court  may  not  be 
made  the  ground  of  a  motion  for  a  new  trial,  and  presented  to  this 
court  upon  the  decision  of  such  motion,  though  the  instructions  may 
not  have  been  excepted  to  at  the  time  they  were  given. 

In  Evans  v.  Fisher,  5  Gilm.,  456,  another  case  cited  by  defendants, 
the  court  merely  say  that  a  bill  of  exceptions  should  appear  on  its  face 
to  have  been  taken  at  the  trial,  but  the  court  refuse  to  strike  the  bill 
in  that  case  from  the  record,  because  it  had  been  prepared  and  sio-ned 
after  term.  In  Sheppard  v.  Wilson,  6  Howard,  U.  S.  Kep.,  the  c'ourt 
decided  that  the  supreme  court  of  Iowa  committed  no  error  in  reject- 
ing a  bill  of  exceptions,  taken  and  purporting  on  its  face  to  have  been 
taken  over  two  years  after  the  trial  of  the  cause.  In  Line  v.  Evan,  i 
Pike,  358,  the  court  merely  decide  that  the  pleadings  should  not  be 
put  into  a  bill  of  exceptions,  and  state  truly  the  object  of  a  bill  —  to 
preserve  the  evidence.  In  2  Pike,  20,  there  was  no  bill  of  exceptions 
setting  out  the  evidence  m  the  case,  but  only  notes  of  the  evidence, 
^hich  the  court  refused  to  consider.  In  Walton  v.  The  U.  States,  5 
Dond.  Rep.,  721,  the  exceptions  were  to  the  evidence,  and  the  court 
say  that  the  exception  should  be  taken  at  the  trial;  but  in  this  very 
3ase  the  court,  before  remarking  this,  had  considered  the  evidence,  and 
iecided  the  case  upon  the  merits.  In  3  Pike,  452  and  461,  the  bill  of 
exceptions  was  tiled  the  day  after  judgment  was  entered,  and  considered 
*  good  bill.  In  the  case  in  3  Howard's  Miss.  Pep.,  117,  a  motion  had 
>een  made  m  the  court  below  for  leave  to  withdraw  a  plea  on  affidavit. 
Lhe  bill  of  exceptions  did  not  state  the  motion,  and  it  was  brought 
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before  the  supreme  court  only  b}'  affidavit.  The  court  decide  that  the 
motion  should  have  been  presented  in  the  bill.  In  this  case  there  was 
a  bill  taken,  after  a  motion  for  a  new  trial  had  been  overruled,  and 
the  court  considered  the  questions  presented  by  it.  In  1  Howard,  126, 
the  instructions  had  not  been  excepted  to  when  they  were  given,  and 
no  motion  for  a  new  trial  had  been  made. 

[*79J  *  Broavxing  &  BusHNELL,  for  defendant  in  error:  1.  An 
agreement  will  be  construed  with  reference  to  extrinsic  circum- 
stances surrounding  the  transaction,  and  the  situation  of  the  parties, 
and  the  subject  matter  of  the  contract.  Sayer  v.  Peck,  1  Barb.,  464; 
Hasbrook  v.  Paddock,  1  Barb.,  635,  638-9;  Brown  v.  Slater,  16  Conn., 
192.  The  language  used  by  one  party  in  a  contract  is  to  receive  such 
a  construction  as  he  supposed  the  other  party  would  give  to  it,  or  such 
construction  as  the  other  party  was  fairly  justified  in  giving  it,  and 
where  equivocal  words  are  used,  they  are  to  be  taken  most  strongly 
against  the  party  using  it.  Grunnison  v.  Bancroft,  11  Vermont,  490; 
Evans  v.  Saunders,  8  Porter,  497;  Hawes  v.  Smith,  3  Fairf.,  429. 
Words  in  a  contract  will  be  construed  to  give  effect  to  the  contract,  and 
so  as  to  meet  the  real  intention  and  understanding  of  the  parties. 
Thrale  v.  Newall,  19  Vermont,  202;  Ferguson  v.  Coleman,  3  Richard- 
son, 99;  Wilson  v.  Jones,  8  Alaba.,536;  Russell  v.  Nicoll,  3  Wend.,  118. 
2.  The  representation  in  the  contract  is,  that  Dickhut  &  Bennison  had 
lumber  at  the  mill  at  the  time  of  the  contract.  It  does  not  represent  that 
they  would  thereafter  have  the  lumber  sawed,  or  that  they  had  a  con- 
tract for  lumber  at  the  mill  and  were  to  have  it  at  a  certain  time,  but 
that  they  actually  had  it  there.  It  did  not  appear  even  that  the  lum- 
ber was  sawed  or  was  to  be  sawed  at  that  mill,  or  that  it  had  any  con- 
nection with  the  mill,  except  as  the  point  at  which  their  then  lumber 
was  located.  Lumber  at  the  mill  in  gross,  to  be  sawed  by  the  mill 
owners,  and  to  be  delivered  to  them,  was  not  their  lumber  till  actually 
measured  and  set  apart  for  them;  and  if  Hill  had  had  a  contract  to 
deliver  the  lumber  at  the  mill  at  a  day  named,  it  wo^^ld  still  have 
remained  Hill's  so  long  as  it  was  mixed  up  with  other  lumber.  That 
Durrell  was  to  go  and  get  the  lumber  "as  soon  as  it  could  be  done," 
shows  that  the  understanding  was  that  Durrell  was  to  find  the  lumber 
there.  Barnes  v.  Graham,  4  Cow.,  452;  M'Donald  v.  Howell,  15  John., 
351;  Russell  v.  Nicoll,  3  Wend.,  112,  118.  There  is  no  proof  whatever 
that  there  was  even  an  offer  to  Durrell  to  furnish  him  with  the  110,- 
000  feet  of  lumber  belonging  to  Dickhut  &  Benson,  whose  lumber 
alone  he  had  contracted  to  raft.  Proof  that  there  was  sufficient  lum- 
ber in  quantity  without  proving  it  was  the  lumber  of  Dickhut  & 
Bennison,  was  not  sufficient.     Cobb  v.  Williams,  7  John.,  24; 

[*80|  *  Newton  v.  Galbreath,  5  Joiin.,  119;  Barnes  v.  (Iraham,  4  Cow., 
452.     By  the  contract  the  lumber  was  to  be  there  ready  Un- 
him.     Dickhut  was  bound  to  see  that  it  was  all  there.     Full  perform- 
ance in  this  respect  was  required  of  him.     Rice  7\  Churchill,  2  Denio, g 
145;  Hammond  r.  Gilmore,  14  Conn., 479,  485;  Kimball  v.  Grover,  111 
N.  II.  370;  and,  Durrell  was  not  bound  to  accept  any  of   the  lumberj 
till  it  was  all  ready.    He  was  not  bound  to  accept  of  a  part  performance.! 
Davenport  v.  Wheeler,  7  Cow.,  231;  Cobb   v.  Williams,  7  John.,  24; 
Bruce  v.    Pearson,  5  John.,  535;  Russell   v.    Nicoll,    3   Wend.,    118; 
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Wilcher  ^^  Hale,  11  Eng.  Com.  Law,  224.  If  Dickhut  did  not  have 
the  lumber  there,  but  expected  to  have  it  there  on  demand,  or  in  a 
reasonable  time  on  demand,  so  that  Durrell  would  have  to  wait,  he 
should  have  so  informed  Durrell.  But  in  requiring  peremptory  move- 
ments of  Durrell,  he  clearly  did  not  expect  any  delay.  If  he  repre- 
sented the  lumber  as  then  being  there,  and  he  had  at  the  time  known 
the  fact,  it  would  have  excused  Durrell  from  any  attempt  to  perforin 
his  contract.  Harrington  v.  Wills.  12  Vermont,  505,  509;  Boodell  v 
Parsons,  10  East,  359.  Nor  can  Dickhut,  having  set  up  a  complete 
performance  by  his  plea,  show  any  excuse  or  waiver  of  performance 
Davenport  v.  Wheeler,  7  Cow.,  231. 

But,  the  questions  sought  to  be  raised  in  this  case  do  not  properly 
arise  on  the  paper  in  the  case  called  a  bill  of  exceptions.  It  was 
signed  and  filed  several  days  after  the  trial.  It  does  not  purport  to  be 
on  exceptions  taken  at  the  time  of  the  occurrences,  nor  is  the  motion 
for  a  new  trial,  the  overruling  of  which  is  now  assigned  for  error,  even 
noticed  or  alluded  to  in  the  bill  of  exceptions.  Exceptions  to  evi- 
dence must  be  taken  as  soon  as  the  court  decides  to  admit  or  reject  it, 
tliough  the  exception  may  be  reduced  to  form  afterwards.  Pool  v' 
Eleeger,  11  Pet.,  185,  211;  Mv parte  Bradstreet,  4  Pet.,  102.  A  party 
can  not  assign  for  error  the  admission  of  testimony  to  which  he  did  not 
except.  Sawyer  v.  City  of  Alton,  3  Scam.,  129;  Smith  v.  Moore,  3 
Scam.,  464;  Scott  v.  Floyd,  9  Pet.,  441.  The  giving  or  refusing  instruc- 
tions must  be  excepted  to  at  the  time,  and  if  not  done,  no  exception 
can  be  taken  to  the  decision  of  the  court  in  giving  or  refusino-  instruc- 
tions, on  a  motion  for  a  new  trial.  Hill  v.  Ward,  2  Gilm.,  293;  Leio-h 
V.  Hodges,  3  Scam.,  15;  Gibbons  v.  Johnson,  3  Scam.,  63;  Gil- 
more  V.  Ballard,  1  Scam.  *252;  Miere  v.  Brush,  3  Scam.,  24-  r*811 
Ward  V.  Ward,  3  Gilm.,  285  ;  Updike  t;. Armstrong,  3  Scam.,  566- 
Randolph  v.  Aslcy,  8  Missouri,  656;  Bompart  v.  Boyer,  ibid,  234-  Life 
and  Fire  Insurance  Company  v.  Mechanics'  Insurance  Company  7 
Wend.,  34.  r     j, 

_  The  exceptions  should  be  express  and  direct  to  the  point  in  ques- 
tion     They  may  all  be  grouped  in  a  single  sentence;  but  they  must 
be  at  least  mentioned  as  exceptions  taken  at  the  proper  time   and 
applied  by  the  bill  to  the  points  raised  for  the  examination  of  the 
court,  on  writ  of  error.     This  bill  excepts  to  ''  all  the  foregoing, "  but 
whether  to  the  evidence  or  to  the  instructions  no  one  can  tell      Wal- 
lace r.  Warren,  17  Wend.,  259;  Frier  v.  Jackson,  8  John.,  495;  Ludlam 
V.  Broderick,  3  Green,  269,  275;    Trueluck  v.   Peeples,   1   Kelly   1- 
Eeab  V   M'Alister,  8  Wend.,  109.     The  correct  practice  is  to  prepare 
the  bill  of  exceptions  on  the  trial,  and  file  it  of  the  term      Where 
this  is  inconvenient,  a  note  of  the  exception  should  be  taken  at  the 
time,  and  leave  given  by  entries  on  the  record,  to  reduce  the  note  of 
exceptioii  to  form  afterwards,  when  the  bill  should  be  filed  nwic  pro 
tunc.     But  at  whatever  time  the  bill  is  reduced  to  form  and  signed,  it 
should  purport  on  its  face  to  have  been  taken  and  signed  at  the  time 
ot  the  occurrences  mentioned  in  it;  otherwise,  though  copied  into  the 
record,  it  will  be  considered  as  no  part  of  the  record,  and  will  be 
Wholly  mvahd  and  disregarded.  Evans  v.  Fisher,  5  Gilm.,  453;  Leio-h 
».  Hodges,  3  Scam     17;  Walton  v.  The  United  States,  5  Cond.  Re?., 
721;  Shepherd  v.  Wilson,  6  How.  U.  S.,  260,  274-6;  Law  v.  Merrilsf  6 
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Wend.,  268;  Wilson  r.  Owens,  1  How.  Miss.,  126;  Green  v.  Robinson, 
3  How.  Miss.,  105;  The  Governor  v.  Evans,  1  Pike,  349,  360,  361; 
Lenox  v.  Pike,  2  Pike,  12,  21-24;  Shepherd  v.  AVhite,  3  Cow.,  32; 
Gibbons  v.  Johnson,  3  Scam.,  61;  Ex  parte  Bradstreet,  4  Pet.,  107; 
Hawkins  v.  Lowrey,  6  J.  J.  Marsh.,  443. 

Great  stress  is  laid  in  numerous  cases  upon  the  fact  that  the  statute 
requires  that  the  exception  should  be  taken  at  the  trial.  Such  is  our 
statute.  Where  this  is  required  by  statute  we  have  been  able  to  find 
no  case  in  which  it  was  not  held  that  a  bill  of  exceptions  must  show 
on  its  face,  in  express  terms,  that  the  exception  was,  in  fact,  taken  at 
the  proper  time.    See  Revised  Stat.  1833, page  491,  sec.  19;  do.,  1845, 

page  416,  sec.  21.  Even  in  New^  York  it  is  a  question  of  prac- 
[*82]  tice.     The  law  does  *not  specify  the  time  when  the  exception 

shall  be  taken,  and  the  exception,  when  taken,  must  appear  on 
the  face  of  the  bill  to  have  been  taken  at  the  time.  Law  v.  Jackson, 
8  Cow.,  746;  9  Wend.,  241;  Dean  v.  Endley,  10  Wend.,  255;  The  Peo- 
ple V.  Dalton,  15  Wend.,  581;  6  ibid,  268;  AVillard  v.  Warren,  17  Wend., 
259;  8  Cow.,  746;  3  Pick.,  174.  The  court  can  not  reverse  the  judg- 
ment on  the  ground  that  the  court  below  erred  in  overruling  the  motion 
for  a  new  trial.  No  exception  was  taken  to  the  overruling  of  the 
motion.  Independent  of  the  fact  that  the  general  exceptions  noted  in 
the  bill  of  exceptions  Avere  not  taken  in  time,  no  exception  was,  at  any 
time,  taken  to  the  overruling  of  said  motion.  The  bill  of  excejitions 
is  here  copied  into  the  record,  and  shows  positively  and  conclusively 
that  no  such  objection  ever  w-as  taken,  either  at  the  time  or  afterwards, 
in  the  court  below.  The  bill  of  exceptions  does  not  even  notice  or 
allude  to  any  such  motion,  and  it  is  only  from  an  order  on  the  record 
that  we  arrive  at  the  knowledge  that  such  motion  was  made.  The 
decision  of  the  court  in  overruling  the  motion  for  a  new  trial,  can  not 
be  inquired  into  here,  where  it  was  not  excepted  to  in  the  court  below, 
and  at  the  time.  Miller  v.  Dobson,  1  Gilm.,  574;  Hill  v.  Ward,  2 
Gilm.,  285;  Barnes  v.  Barber,  1  Gilm.,  401,  407-8;  Vandcrbilt?-.  John- 
son, 3  Scam.,  50;  1  U.  S.  Dig.,  i)age  412,  sec.  37;  Clcmson  v.  Krui)er, 
Breese,  162;  Gibbons  v.  Johnson,  3  Scam.,  61. 

On  the  examination  of  the  above  cases,  and  the  original  record  on 
file  therein,  tlie  court  will  find  that  the  bill  of  exceptions  contained  the 
evidence  and  instructions,  yet  the  court  would  not  act  on  the  evidence 
or  instructions,  simply  because  the  bill  of  exceptions  was  not  taken  and 
so  shown  to  be  in  a])t  time,  a  view  sustained  by  all  the  decisions  as 
irrefragable.  Nor  does  the  fact  that  tiie  evidence  and  instructions 
are  all  set  out  in  the  bill  of  exceptions,  make  any  dilTerence,  unless 
the  exceptions  are  properly  taken  at  the  proper  time,  and  so  shown 
by  the  bill.  The  bill  is  to  be  disregarded  for  all  purposes,  and  the 
court  can  not  in  sucli  cases  look  into  the  bill  to  see  whether  the  court 
erred  in  overruling  the  motion.  That  question  has  been  already 
decided  in  this  court,  and  a  similar  ([uestion  has  been  decided  in  New 
York.     It  results  as  a  necessary  conseipience  of  the  principle  so  often 

decided,  tliat  the  bill  is  a  nullity.  The  bill  can  not  surely  be  a 
f*83]  nullity,  and  l)e  at  the  same  lime  good  and  availal)le  *for  all  the 

purposes  for  which  alone  a  bill  of  excei)tioiis  is  taken,  to  wit, 
to  bring  l)efore  the  court,  for  the  revision  of  errors  said  to  have  taken 
place  during  the  progress  of  the  trial.   Leigh  v.  Hodges,  3  Scam.,  15; 
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Gibbons  v.  Johnson,  3  Scam.,  63;  Whiteside  v.  Jackson,  1  Wend.,  418, 
421;  Clemson  v.  Kruper,  Breese,  162. 

As  to  the  third  plea:  The  defendant  waived  that  plea  by  pleading 
over.  If  the  defendant  demurs  to  the  declaration  and  then  pleads  to 
the  declaration,  he  waives  his  demurrer.  Snyder  v.  Gaither,  3  Scam., 
92;  3  Ala.,  347 ;  Wilcox  ?;.  Woods,  3  Scam.,  52.  And  if  the  demurrer 
to  the  declaration  has  been  overruled,  pleading  to  the  declaration 
waives  any  error  in  such  ruling.  Vanderbilt  v.  Johnson,  3  Scam.,  48. 
And,  in  general,  if  on  overruling  a  demurrer,  the  party  resorts  to 
ulterior  pleading  to  the  same  point,  the  demurrer  is  waived.  Barr  v. 
Phillip,  Breese,  19;  Burditt  v.  Burditt,  2  A.  K.  Marsh.,  143.  So  in 
a  case  precisely  like  this,  if  after  a  demurrer  to  a  plea  is  sustained, 
the  defendant  asks  leave  to  plead  over,  he  thereby  waives  the  ruling 
on  the  demurrer.  Wami  v.  McGoon,  2  Scam.,  74.  The  ordinary  judg- 
ment on  sustaining  a  demurrer  to  a  j)lea,  is  final  and  not  respondeat 
ouster.  The  defendant  in  this  case  will  bo  presumed  either  to  have 
denied  this  judgment  of  respondeat  ouster,  that  he  might  plead  over, 
or  to  have  availed  himself  of  the  privilege  of  that  judgment,  by  filing 
pleas  four  and  five.  These  pleas  state  in  express  terms  that  they  were 
filed  by  leave  of  the  court.  In  either  event  he  has  the  same  benefit 
as  if  he  had  literally  amended  his  plea,  and  shows  he  was  not  willing 
to  risk  his  case  on  the  demurrer.  The  principle  of  waiver  clearly 
applies  to  it;  he  did  not  stand  by  his  demurrer.  Bell  v.  Morehead,  3 
A.  K.  Marsh.,  158;  5  Gilm.,  459. 

Trumbull,  J.  We  regret  that  the  record  in  this  case  is  so  made  up 
as  to  prevent  an  examination  of  the  merits  of  some  of  the  errors 
assigned,  otherwise  we  should  have  no  hesitation  in  reversing  the 
judgment. 

No  exception  was  taken  to  the  decision  of  the  court  overruling  the 
motion  for  a  new  trial,  nor  is  any  allusion  made  to  that  motion  in  the 
bill  of  exceptions.     The  plaintiff  in  error  can  not  now,  there- 
fore, object  that  his  motion  for  a  new  trial  was  disallowed,  *nor  [*84] 
can  he  avail  himself  of  any  error  of  the  court  in  giving  instruc- 
tions, because  the  record  does  not  show  that  the  instructions  were 
excepted  to  at  the  time  they  were  given. 

It  appears  from  the  record  that  several  days  after  the  trial  took 
place,  and  at  the  time  the  motion  for  a  new  trial  was  overruled,  the 
defendant  below  filed  his  bill  of  exceptions,  which,  after  giving  the 
evidence  in  the  cause,  sets  forth  the  instructions  that  were  given,  and 
concludes  as  follows:  "to  all  of  which  said  defendant  excepts;" 
thus  showing  that  the  exception  was  then,  for  the  first  time,  taken. 
This  court  has  repeatedly  held  that  a  party,  to  avail  himself  of  an 
exception  to  a  decision  of  the  circuit  court,  must  take  the  exception 
at  the  time  the  decision  is  made,  and  that  the  bill  of  exceptions  must 
affirmatively  show  that  it  was  taken  at  that  time.  Gibbons  v.  Johnson, 
3  Scam.,  63;  Miere  v.  Brush,  ibid,  23  ;  Leigh  v.  Hodges,  ibid,  17.  We 
are  now  called  upon  to  change  the  rule  which  has  been  adopted,  and 
to  presume  that  an  exception  was  taken  in  proper  time,  when  the 
judge  has  signed  the  bill  of  exceptions,  and  it  does  not  show  upon  its 
face  at  what  time  the  exception  was  taken,  or  rather,  when,  as  in  this 
:  case,  it  does  show,  that  it  was  not  taken  at  the  time  the  decision  com- 
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plained  of  was  made.  This  we  can  not  do.  Tlie  case  of  Gibbons  v. 
Johnaon,  was  precisely  like  this,  and  we  decided  at  the  last  term  of 
the  court  at  Ottawa,  in  the  case  of  Evans  v.  Fisher,  5  Gilm.,  453,  that 
a  bill  of  exceptions,  in  all  cases,  should  appear  on  its  face  to  have 
been  taken  and  signed  at  the  trial;  and  if  for  any  cause  it  is  not  then 
done,  it  should  be  executed  nunc  x>ro  tunc,  so  as  to  appear  to  have  been 
taken  at  the  trial. 

liut  we  are  not  disposed  at  this  time  to  enter  into  a  discussion  of 
the  propriety  of  the  rule  adopted.  It  has  been  established  by  a  num- 
ber of  decisions  of  the  court,  and  acted  upon  for  several  years  as  a 
settled  rule  of  practice.  In  such  a  case  the  rule  ought  not  to  be 
changed  by  the  court,  even  admitting  that  at  the  beginning  it  would 
have  been  better  if  a  different  picsumption  had  been  indulged,  and  a 
different  rule  established.  The  fifth  instruction  was  clearly  erroneous, 
but  inasmuch  as  it  was  not  excepted  to  Avlien  given,  the  giving  of  it 
can  not  now  be  assigned  for  error. 

It  is  also  assigned  for  error  that  the  court  improperly  sus- 
tained the  demurrer  to  the  fourth  plea.  It  appears  from  the 
[*85l  *record  that  when  the  demurrer  was  sustained  to  that  plea,  an 
order  was  entered  by  the  court  tliat  the  defendant  answer  over, 
and  he  did  answer  further,  by  subsequently  filing  other  pleas.  Accord- 
ing to  the  decision  of  this  court,  in  the  case  of  Wann  v.  M'Goon,  2 
Scam.,  74,  the  filing  of  the  subsequent  pleas  might  well  be  regarded 
as  a  waiver  by  the  defendant  of  his  fourth  plea;  but  whether  this  be 
so  or  not  the  plea  was  clearly  bad.  It  stated  that  part  of  tlie  lumber, 
thirty  thousand  feet,  was  offered  to  the  plaintiff  when  demanded,  and 
that  the  plaintiff  was  informed  and  advised  that  all  the  balance  of  said 
lumber  slu)uld  be  furnished  as  fast  as  he  could  raft  the  same.  Had 
issue  been  taken  upon  this  ])lea,  one  point  of  inquiry  would  have  been, 
whether  the  i)laintiff  was  informed  and  advised  as  alleged  in  the  ])lea — 
a  matter  wholly  immaterial  in  the  case.  The  plea,  to  have  been  good, 
after  setting  forth  the  offer  to  furnish  ])art  of  the  lumber,  should  have 
averred  that  the  defendant  was  ready  to  furnisli  the  balance  as  fast  as 
the  plaintiff  could  raft  it. 

The  agreement  is  not  to  be  understood  as  containing  a  covenant  on 
the  part  of  Dickhut,  that  he  had  the  whole  one  hundred  and  ten 
thousand  feet  of  lumber  on  the  bank  of  the  Wisconsin  river,  at  the 
time  of  making  the  contract  for  rafting  the  same,  but  a  fair  construc- 
tion of  the  contract  required  that  the  lumber  slu)uld  have  been  ready 
as  fast  as  Durrell  could  raft  it.     Judgment  affirmed. 

Judgment  affirmed. 


Sara.ii  Mason,  late  guardian  of    Martha  Maria  Mason  and  Paris 
Mason,  v.  Isaac  N.  Piggott. 

Appeal  from  Jersey. 

1.  .JuuisDiCTtON — crrluHrt'  in  court  f  rut  obtaining.  Because  a  court  of  equity 
has  concurnmt  jurisdiction  with  n  court  of  law,  it  will  not,  therefore,  take 
cognizance  of  a  case  already  pending  in  a  court  of  law,  and  oust  it  of  jurisdic- 
tion. 

3.  Samk.  As  a  gcn(>rul  ])rinclpli',  in  all  ca.ses  of  concurrent  jurisdiction,  the 
tribunal   which    tir.st  obtains  jurisdiction  of   the  subject   matter,   must   iirocecd 
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and  finally  dispose  of  it.  A  court  of  equity  will  not  take  jurisdiction  where  it 
has  first  been  acquired  by  a  court  of  law,  unless  there  is  some  equitable  circum- 
stance in  the  case,  which  the  party  can  not  avail  himself  of  at  law.(l) 

Bill  in  chancery. —  Upon  the  17th  day  of  May,  a.  d.  1849,  the 
complainant  filed  his  bill  in  the  Jersey  county  circuit  court, 
*averring,  that,  on  the  27tli  day  of  May,  1836,  he  made  a  con-  [*86] 
tract  (which  is  made  an  exhibit,  marked  "  A  ")  with  the  defend- 
ants, for  the  purchase  of  certain  real  estate  in  the  town  of  Grafton; 
that,  at  the  time  said  contract  was  made,  the  spirit  of  wild  specula- 
tion was  at  its  zenith,  and  prices  of  real  estate  were  ruinously  high; 
that,  at  the  time  the  contract  was  made,  the  defendants,  nor  either  of 
them,  had  any  right,  title  or  interest,  in  the  lots  sold;  nor  have  they 
acquired  any  since;  that  the  title,  at  the  time  of  the  sale,  was  in 
Martha  Maria  Mason,  and  the  defendants  had  no  right  to  sell  the 
same;  that  the  said  Sarah  never  complied  with  the  requirements  of 
the  act  of  the  legislature  referred  to  in  the  contract;  that  the  contract 
was  void  as  to  Martha  Maria  Mason;  that,  after  the  lapse  of  several 
years,  and  after  the  lots  had  utterly  depreciated  in  value,  and  were 
almost  entirely  worthless,  Martha  Maria  intermarried  with  Wm.  H. 
Allen. 

The  bill  avers  that  it  is  falsely  and  fraudulently  pretended  by 
defendants,  that  in  the  month  of  May,  1842,  said  Allen  and  his  wife, 
and  said  Sarah  .Mason,  executed,  acknowledged,  and  tendered  to  com- 
plainant, a  good  and  sufficient  warranty  deed  for  said  lots,  whereby 
would  have  been  conveyed  to  him  an  indefeasible  estate  in  fee  simple; 
and  demanded  payment  of  complainant's  notes  referred  to  in  said  con- 
tract; that  complainant  refused  to  pay  notes  and  receive  deed.     Bill 
avers  that  complainant  was  sued  to  the  September  term  of  Jersey  cir- 
cuit court,  1843,  in  assumpsit  on  said  notes,  by  Paris  Mason,  for  the 
use  of  the  said  Sarah;  that  said  suit  is  now  pending  and  undetermined 
on  the  common  law  side  of  the  court.     Bill  avers  that  no  such  deed 
ever  was  tendered  to  complainant  as  above  referred  to;  that  he  has 
offered   defendants  to  repudiate  and  deliver  up  said  contract,  and 
demanded  the  notes;  and  he  now  offers  so  to  do,  and  demands  and 
insists  upon  the  rescision  of  the  contract  and  notes,  and  that  the  same 
may  be  cancelled  and  for  nothing  held.     Prays  that  defendants  may 
be  enjoined  from  proceeding  in  their  action  at  law,  and  that  said  con- 
tract may  be  cancelled.      Bill  sworn  to,  and  injunction  granted. 
Exhibit  "A,"  referred  to  in  the  bill,  is  as  follows: 
"  Know  all  men,  by  these  presents,  that  I,  Sarah  Mason,  guardian 
of  Martha  Maria  Mason,  infant  heir  of  James  Mason,  deceased, 
by  Paris  Mason,  my  attorney,  by  deed  bearing  date  the  *12tli  [*87] 
day  of  May,  1835,  am  held  and  firmly  bound  unto  I.  N.  Piggott, 
of  the  county  of  G-reene,  and  state  of  Illinois,  in  the  penal  sum  of 

Cited  —  Ross  v.  Buchanan,  13  111.,  59;  party  to  a  judgment  before  a  justice  of 

Morris®.  Thomas,  17  111.  112;  Chittenden  the  peace  takes  an  appeal  to  the  circuit 

v.  Rogers,  42  111.,  95;  Aldrich  y.  Polo,  8  court,  the  other  party,  if  he  shall  ap- 

Bradw. ,  45.  peal,  must  take  his  appeal  to  the  same 

(1)  Re-afiirmed,  Ross  n.  Buchanan,  13  court,  he  can  not  appeal  to  some  other 

111.,  55,  courts  having  concurrent  juris-  tribunal  which  may  have  jurisdiction, 

diction  the  one  first  obtaining  jurisdic-  The  court  to  which  the  first  appeal  is 

tion  will  retain  it.  Applied,  Aldrich  «.  perfected  obtains  exclusive  jurisdiction. 
City  of  Polo,  8  Bradw.,  45;  where   one 
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three  hundred  and  sixty-two  doUars;  the  payment  of  which,  well  and 
truly  to  be  made,  I  bind  myself  and  my  successor,  as  such  guardian, 
firmly  by  these  presents. 

"  'f'he  condition  of  the  above  bond  is  such,  that  whereas,  the  said  I. 
N.  Piggott  has  this  day  purchased  at  public  sale  lot  No.  12,  in  block 
No.  Iw,  and  lot  No.  11,  in  block  38,  in  the  town  of  Grafton,  county  of 
Greene,  and  state  of  Illinois,  for  the  sum  of  one  hundred  and  eighty- 
one  dollars;  and  the  said  I.  N.  Piggott  having  executed  his  notes  for 
the  sum  of  one  hundred  and  sixty-two  and  90-100  dollars,  bearing  even 
date  herewith,  and  payable  to  Paris  Mason,  for  the  use  of  Sarah  ]\Iason. 
guardian  of  said  infant  heii*,  one  and  two  years  from  the  date  hereof  ; 
now,  therefore,  if  the  said  I.  N.  Piggott  shall  pay,  or  cause  to  be  paid, 
said  sum  of  money  specified  in  said  notes,  according  to  the  tenor  and 
effect  tliereof,  then  the  said  Sarah  Mason,  guardian  as  aforesaid,  by  the 
said  Paris,  her  attorney  as  aforesaid,  covenants  for  herself  and  her  suc- 
cessor, to  make  and  execute  a  good  and  sufficient  deed,  with  warranty, 
of  the  above  described  lots  of  land,  to  said  I.  N.  Piggott,  or  his  assignee, 
in  pursuance  of  and  according  to  the  provisions  of  an  act  passed  by  the 
legislature  of  the  state  of  Illinois,  entitled  "An  act  for  the  beneiSt  of 
the  infant  heir  of  James  Mason,  deceased,"  approved  January  20tb, 
1836.  But  should  said  I.  N.  Piggott,  or  his  assignee,  fail  to  pay  said 
sum  of  money  speciiBed  in  said  notes,  within  ten  days  after  the  same 
becomes  due,  he  hereby  forfeits  all  claim  to  said  lots,  and  all  moneys 
paid  tliereon;  and  tliis  bond,  in  such  event,  shall  be  void,  both  in  law 
and  equity,  and  the  title  to  said  lots  shall  continue  in  the  original  pro- 
prietor, as  if  no  sale  had  been  made. 

"In  testimony  whereof,  I  have  hereunto  set  my  hand  and  seal,  by 
Paris  !JiIason,  my  attorney  as  aforesaid,  this  27th  day  of  May,  183G. 

Sarah  Mason,     [l.  s.] 
By  her  attorney,    Paris  Mason." 

Defendants  filed  demurrer  to  the  bill,  in  which  complainant  joined. 
Demurrer  overruled.     Defendants  stood  by  demurrer,  and  declined  t(i 
answer  further.      Court  decreed  complainant   entitled    to  the  relief 
prayed  for;  that  the  title  bond,  being  exhibit  "A,"  and  the  notes  of 
complainant  be  cancelled,  and  for  nothing  held;   and  that  coni- 
[*88]  plainant  surrender  to  defendants  said  *  title  bond;  that  defend- 
ants  give  up  the  notes  ;  and  that  defendants  be  perpetually 
enjoined  from  suing  for  the  same. 

Heard  before  Woodson,  judge,  at  October  term,  1849. 

H.  W.  Billings  and  L.  B.  Parsons  for  appellants:  The  demurrer 
to  the  bill  in  this  case  should  have  been  sustained  for  the  reason  that 
tlie  court  had  no  jurisdiction. 

1.  In  id!  cases  of  concurrent  jurisdiction,  the  court  which  first  exer- 
cises it,  must  decide  finally.  Green  /'.  Robinson,  5  How.  Miss.  R.,  10} ; 
Flournoy's  Kx'rs  r.  Ilolcomb,  2  Munf,,  34;  Smith  v.  Melver,  5  Cond. 
R.,  004;  Merrill  r.  Lake  et  al..  10  Ohio,  404;  State  Bank  v.  Stanton.  2 
Gil.,  353;  Lishey  v.  Smith,  7  Humphrey,  299;  Le  Guen  v.  Gouvernour 
et  al.,  1  J.  Cases,  493;  Beatv  /•.  Koss,  1  Branch,  198;  Haden  v.  Garden, 
7  Leigh  R.,  157;  2d  Story's  Eiiuity,  sees.  875,  885,  890. 

2.  All  the  rights  of  tiie  ])artie8  in  this  case  could  have  been  fully 
determined  at  law.     Mason  v.  Caldwell,  5  Gil.,  204. 
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3,   Want  of  parties  to  a  bill  may  be  raised  at  the  hearing.     1  Barb- 
Ch'y  Practice,  321. 

D.  A.  Smith,  for  appellee. 

Treat,  0.  J.  We  have  no  doubt  about  this  case.  It  was  decided 
in  Mason  v.  Waif,  4  Scammon,  137,  that  the  sale  of  the  Grafton  lots 
was  not  binding  on  the  ward;  and  that  a  purchaser  might  set  up  in 
defence  of  an  action  on  the  notes  the  inability  of  the  guardian  to  con- 
vey a  good  title.  It  was  held  in  Mason  v.  Caldwell,  5  Gilman,  196, 
that  it  was  competent  for  the  ward,  after  she  arrived  at  full  age,  and 
before  a  purchaser  had  avoided  the  contract  by  an  offer  to  surrender 
the  title  bond,  connected  with  a  demand  for  the  return  of  the  notes, 
to  adopt  the  contract,  by  executing  and  tendering  a  deed  that  would 
pass  a  good  title,  and  demanding  payment  of  the  notes.  It  results 
from  these  decisions  that  a  purchaser  can  defeat  a  recovery  on  the 
notes,  on  the  ground  of  a  failure  of  consideration,  where  the  ward  has 
done  nothing  to  confirm  the  contract;  or  he  may  put  an  end  to  the 
contract  by  affirmative  acts  on  his  part,  and  thereby  prevent  the  ward 
from  ratifying  and  enforcing  it.  The  complainant  has,  there- 
fore, a  complete  defence  to  the  action  on  the  notes,  unless  *  there  [*89] 
was  a  ratification  of  the  contract  on  the  part  of  the  ward,  prior 
to  the  commencement  of  the  suit.  Instead  of  making  it  in  that 
action,  he  seeks  to  transfer  the  case  to  chancery;  not  because  the  defence 
can  not  be  successfully  made  at  law,  but  on  the  ground  that  a  court  of 
equity  has  concurrent  jurisdiction.  It  by  no  means  follows  because  a 
court  of  equity  has  concurrent  jurisdiction  with  a  court  of  law,  that 
it  will  take  cognizance  of  a  cause  already  pending  in  a  court  of  law, 
and  oust  it  of  jurisdiction.  As  a  general  principle,  in  all  cases  of  con- 
current jurisdiction,  the  tribunal  which  first  obtains  jurisdiction  of 
the  subject  matter,  must  proceed  and  finally  disjDOse  of  it.  A  court 
of  equity  will  not  take  jurisdiction  where  it  has  first  been  acquired  by 
a  court  of  law,  unless  there  is  some  equitable  circumstance  in  the  case 
which  the  party  can  not  avail  himself  of  at  law.  Subject  to  this 
qualification,  the  rule  is  inflexible.  Smith  v.  McTver,  9  Wheaton, 
533;  Merrill  v.  Lake,  16  Ohio,  373;  Flonrnoyy.  Halcomh,  3  Munford, 
34;  Green  v.  Robinson,  5  Howard's  Miss.  E.,  80.  The  allegations  of 
the  bill,  if  true,  show  that  the  complainant  has  a  full  and  adequate 
defence  at  law,  and  he  must  there  interpose  it.  No  circumstance  is 
alleged  that  demands  the  interference  of  a  court  of  equity. 

The  decree  of  the  circuit  court  will  be  reversed,  with  costs,  and  the 
bill  dismissed. 

Judgment  reversed. 

Adam  Swartz  v.  Thomas  L.  Barxes,  garnishee  of  J.  Rapplye. 

Error  to  Hancock. 

1.  Record  —  affidavit  not  prevail  against.     Affidavits  cannot  be  used  to  qual- 
ify or  contradict  the  positive  statements  of  a  record. (1) 

This  was  an  action  originally  commenced  before  a  justice  of  the 
peace.     The  garnishee  appeared  before  the  justice  and  answered.    An 

(1)  As  to  the  conclusive  character  of     Breese,  (ed.,  1885),  258  and  notes  3,  4. 
a    record    see    Rust    v.    Frothingham, 
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appeal  was  taken  to  tlie  circuit  court.    The  cause  came  on  to  be  heard 

at  the  September  term,  1849,  before  Miushall,  judge.     The  judgment 

of  the  circuit  court,which  was  rendered  on  the  nineteenth  of  Sep- 

[*90J  tember,  sets  out  that  the  *parties  appeared  by  their  attorneys, 

"and  issue  being  joined,  dispense  with  a  jury,  and  for  trial 

submit  this  cause  to  the  court;  whereupon  the  court, after  the  hearing  of 

the  evidence   and   arguments  of  counsel,  finds   the  issue  in  favor  of 

the  said  defendant,  garnishee  as  aforesaid,"  and  gave  judgment  for 

costs  against  the  plaintiff.     A  motion  for  a  new  trial  was  entered  on 

the  twenty-second  of   September,   which  was  overruled.      A  bill  of 

excejotions  was  tendered  and  filed,  on  the  last  named  day. 

The  bill  of  exceptions  states,  •'  that  on  the  fifth  day  of  September 
term,  and  on  the  calling  of  this  cause  for  trial,  came  the  parties  by 
their  attorneys,  and  thereupon  a  jur}'  was  ordered,  and  thereupon  four 
of  the  jury  were  called  by  the  clerk;  whcreujion  the  court,  after  hear- 
ing the  arguments  of  counsel,  determined  the  cause  upon  the  merits, 
to  which  the  plaintiff  at  the  time  excepted;  and  now  again  came  the 
plaintiff  by  his  attorney,  and  moved  the  court  to  grant  the  plaintiff 
a  new  trial  upon  reasons  and  aiSdavits  on  file." 

Five  affidavits  were  filed,  setting  forth  that  the  aS5ants  understood 
plaintiff's  counsel  to  state  to  the  court  that  he  was  willing  to  submit 
to  the  court  the  question  of  law,  to  wit,  "whether  the  judgment  to 
be  found  by  a  jury,  if  any  should  be  by  them  found,  should  be  for 
money  or  personal  property,"  and  that  they  did  not  understand  plain- 
tiff's counsel  to  submit  to  the  court  the  matters  of  fact,  and  that  he 
wished  the  cause  tried  by  a  jury. 

Several  errors  were  assigned,  in  substance,  that  court  erred  in  dis- 
charging the  garnishee,  and  rendering  judgment  for  costs  against 
plaintiff,  and  in  deciding  the  cause  upon  the  merits,  when  only  a 
question  as  to  the  kind  of  judgment  to  be  rendered,  if  the  jury  should 
find  for  the  plaintiff,  was  submitted  to  the  court. 

G.  Edmunds,  for  i)laintiff  in  error,  on  the  argument,  made  the  fol- 
lowing i)oints:  The  suit  was  regularly  commenced  before  the  justice, 
and  record  shows  sufficient.  Revised  Statutes,  GO  and  61,  sees.  9,  11, 
12,  and  p.  307,  sec.  38.  The  pa})er  filed  as  an  answer,  is  not  such 
an  answer  as  the  statute  contemidates.  It  should  have  been  on  oath, 
in  open  court,  and  not  in  writing,  like  an  answer  in  circuit 
[*91J  court.  Revised  Stat.,  p.  61,  sec.  12,  p.  67,  *sec.  18.  On  ap- 
peal, trial  to  be  without  Avritten  pleadings.  Revised  Stat.,  n. 
325,  sec.  55. 

The  submission  to  court  at  April  term  was  waived  by  continuance, 
and  subsequent  attempt  to  try.  Taking  the  whole  record,  it  shows 
there  Avas  no  submission  at  the  September  term,  to  the  court,  or 
waiver  of  jury.  The  cause  was  not  submitted  to  the  court  for  final 
hearing.  The  court  refused  to  im])annel  or  submit  cause  to  jury. 
Rev'sd  Stat.,  ]).  414,  sec.  11.  Should  the  judgment  be  for  money  or 
jn'oiierty,  if  jury  found  for  the  jilaintiff,  only  was  sulnnitted. 

Tiie  court  arbitrarily  discharged  tlie garnishee,  and  rendered  judg- 
ment against  ])laiiitiff,  without  a  hearing. 

The  record  clearly  shows,  that  the  plaintiff  did  not  consent  to  try 
the  cause  by  the  court;  that  he  did  not  dispense  with  or  waive  a  jury; 

74 


1849.]  Beel  v.  Pierce  et  al.  91-92 

Syllabus. 

that  there  was  a  misunderstanding;  the  court  should  have  granted  a 
new  trial. 

Williams  &  Lawrence,  for  defendant  in  error:  Record  shows 
that  there  was  not  a  refusal  to  submit  the  case  to  a  jury,  but  that  the 
case  had  been  submitted  to  the  court,  at  a  prior  term,  and  that  dur- 
ing the  term  at  which  the  case  was  decided,  four  jurors  were  inadvert- 
antly called  to  try  the  case;  when,  upon  suggestion  that  the  case  hud 
been  submitted  to  the  court,  the  court  thereupon  proceeded  to  give 
judgment. 

The  affidavits  filed  and  included  in  the  bill  of  exceptions  do  not 
properly  form  a  joart  of  the  record.  The  record  from  the  justice  does 
not,  but  should  show,  that  a  judgment  had  been  rendered  against  the 
defendant,  before  the  court  could  proceed  against  the  garnishee.  Pro- 
ceedings against  a  garnishee  are  accessary  to  a  judgment  against  some 
party. 

Treat,  C.  J.  The  point  relied  on  for  the  reversal  of  this  judg- 
ment is,  that  the  court  proceeded  to  hear  and  determine  the  case, 
instead  of  submitting  it  to  a  jury  for  trial,  as  demanded  by  the  plain- 
tiff in  error.  There  is  nothing  in  the  record  to  sustain  this  assign- 
ment of  error.  The  record  expressly  states  that  the  parties  dispensed 
with  a  jury,  and  submitted  the  cause  to  the  court  for  trial.  This 
entry  must  be  held  to  be  conclusive  of  the  question. 

*0n  a  motion  for  a  new  trial,   the  plaintiff    read  some  affi-  [*92] 
davits,  for  the  purpose  of  showing  that  he  did  not  waive  his 
right   to  a  trial  by  jury,  but  the  affidavits  can  not  here  be  used,  to 
qualify  or  contradict  the  positive  statements  of  the  record. 

As  the  evidence  is  not  reported,  no  question  arises  as  to  the  correct- 
ness of  the  decision  of  the  court,  in  discharging  the  garnishee. 

Let  the  judgment  be  affirmed  with  costs. 

Judgment  affirmed. 

John  Beel  v.  Thompson  Pierce  and  Anson  0.  Fairman,  appellees. 

Appeal  from  Madison. 

1.  Forcible  entry  etc.  — petition.  A  petition  in  action  for  forcible  detainer, 
which  shows  that  A,  one  of  two  defendants,  had  rented  fifteen  acres,  parcel  of  a 
larger  tract,  and  that  he  withholds  the  whole  tract,  and  that  B,  the  other  defend- 
ant, unlawfully  entered  into  the  same  premises  under  A,  and  that  both  unlaw- 
fully withhold  them  from  the  plaintifE  after  notice,  is  sufficient. 

2.  Same.  To  give  the  court  jurisdiction,  the  petition  should  show,  that  the 
defendants  entered  into  the  premises,  under  a  lease,  or  by  the  assent  or  acqui- 
escence of  the  plaintiff,  or  some  circumstance  from  which  it  can  be  presumed  that 
the  relation  of  landlord  and  tenant  existed. (1) 

3.  Same  —  essentials  of  jurisdiction.  Forcible  entry  and  detainer  must  be  shown, 
or  the  court  acquires  no  jurisdiction  except  so  far  as  the  relation  of  landlord  and 
tenant  is  shown  to  exist.  (1) 

Cited  —  Balli;.  Chadwick,  46111.,  28;  vendee,  where  the  latter  was  in  posses- 
House  V.  Wilder,  47  111.,  510;'Haskins  sion  under  the  contract  on  non  compli- 

Haskins,  67  111.  446.  ance  with  its  provisions,  before  deed  ex- 

(1)  See  Bloom  v.  Groodner,  Breese,  35  ecuted  and  to  cases  where  land  had  been 

and  note  3;  Wells  v.  Hogau,  Breese,  264.  sold  at  judicial  sale  upon  refusal  to  de- 

Subsequent  to  the  case  in  the  text,  by  liver  possession  after  redemption  period 

statute  of  1861,  the  jurisdiction  was  ex-  expired,  L. ,  1861,   p.   176.     Under  this 

tended  to  all  cases  between  vendor  and  statute,  seeR.  S.,  1874,   p.  535,  §  2,  oh. 
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4.  Same  —  description  of  property.  A  particular  description  of  the  land  claimed 
should  be  given.  A  description  of  about  fifteen  acres,  a  part  of  a  tract  of  one  hun- 
dred and  sixty  acres,  not  showing  which  part  of  the  one  hundred  and  sixty  acres, 
is  too  loose.(2) 

This  was  an  action  for  a  forcible  detainer,  from  Madison  county. 
The  complaint  before  the  justice  declared  that  the  defendants  were  in 
possession  of  certain  tracts  of  land,  of  which  plaintiff  claimed  to  be  the 
owner  in  fee  simple;  said  land  lying  and  being  in  the  county  of  Mad- 
ison and  state  of  Illinois,  to  wit:  the  south-east  quarter  of  section  six- 
teen; also,  the  north-east  quarter  of  the  south-west  quarter  of  section 
number  twenty-one,  township  three  north,  range  nine,  west  of  the 
third  principal  meridian,  together  with  all  and  singular  the  tenements 
and  appurtenances  thereto  belonging,  and  as  such  entitled  to  imme- 
diate actual  and  exclusive  possession  of  said  premises;  and  that  he, 
the  said  plaintiff,  rented  about  fifteen  acres  of  the  said  first  mentioned 
tract  of  land  to  Thompson  Pierce,  one  of  the  defendants,  for  one 
year,  which  expired  on  the  28th  day  of  February,  1849,  and  that 
said  Pierce  unlawfully  and  without  right  withholds  the 
[*93]  *  possession  of  the  whole  of  the  above  tracts  of  land  from  said 
plaintiff.  Said  plaintiff  further  states  that  one  Anson  0.  Fair- 
man,  the  other  defendant,  is  connected  with  the  said  Pierce,  and 
wrongfully  and  unlawfully  entered  into  said  premises  with  the  said 
Pierce,  and,  together  with  the  said  Pierce,  forcibly  and  unlawfully 
withholds  the  possession  of  said  premises  from  the  said  plaintiff,  after 
notice  given  them  according  to  law. 

On  10th  March,  1849,  a  trial  was  had  before  a  justice  and  a  jury  of 
twelve,  and  the  defendants  found  guilty  as  charged. 

From  this  finding  the  defendants  prayed  an  appeal  to  the  circuit 
court,  and  filed  their  bond  on  the  14th  March,  1840.  At  August  term, 
1849,  of  the  Madison  circuit  court,  the  defendants  moved  the  court  to 
dismiss  said  cause  for  want  of  jurisdiction.  The  court.  Underwood, 
judge,  presiding,  dismissed  said  cause  on  account  of  the  insufiiciency 
of  the  affidavit;  to  which  decision  of  the  court,  in  dismissing  said 
cause,  the  plaintiff  at  the  time  excepted,  and  prayed  this  appeal,  and 

5,  ('),  it  was  necessary  to  show  the  rela-  in  framing  complaints  in  forcible  entry 

tiou  of  vendor  and  vendee  and  possession  and    unlawful  detainer,  though   it  was 

under  the  contract  and  it  was  not  enough  lield,  so  early  "s  December.    lyUi,  tlint 

to  show  vendee  had  at  any  tim«  faiU-d  tho    rule  applicable  to   i)leadings,  that 

to   comply    with   his   contract,    but    he  every  iutendnient  must  be  taken  against 

must  have  so  failed  before  obtaining  a  the  pleadi>r  did  not  apply  in  comjilaints 

detnl    of  convevance,    llaskins    r.   Has-  of    this    kind,      Hallance    v.    Fortier,  3 

kin.s,  or  111.,  44(5.     By  act  of   l.sii.l   the  (Jilm.,  291;  Smith   v.  Killeck,  5  Uilm., 

first  section  of  tho  statute  of  lS4r),  U.S.,  L'lKl     This  ha.s   been    in  great  measure 

1845,  ch.  4!5,  was  ccmstrued  to  embrace  obviated  by  statute  of  1872,  L.,  1871-2, 

all  ca.ses  where  any  ])erson  sliould  make  i>.J4r)8,  §4;  K.  S.,  1874.  p.  530.  §  5;  Coth- 

any  entry  into   vacant  and  unoccupied  ran's  Stat.,  j>.   735,    tj  5,  prescribing  the 

l)remises,  without  color  of  right  or  title,  substance  of  the  comi)laint    in  the  most 

or  should  hold  ove.r  against  the  lessor  simple  ti'rms  and  form.      Prior  decisions 

or  liis  rejiresentativi's  in  l:iw,  and  where  as  to  the   sutliciencv    of   the  complaint 

the  covenants  of  lease  were  broken,   \,.,  are  of  value  only  as  showing  the  re(iui- 

I8(i5,   p.   108,   ^  4;  tho    present   .statute  sites  of  the  eviilenc(>  to  sustain  the  case, 

embraces  these  several  features,  li.  S.,  see  Smith  r.  Killeck,  5(4ilra.,  293. 
1S74,  p.  535,  ^§  1,  2;  Cothran's  Stat.,  p.         (2)  Plaint  claiming  a  whole  house  not 

733-^1,  g§  1,  2.  sustained  by  jiroof  of  right  to  posse.ssion 

Formerly  much  difficulty  was  found  of  a  part,  lluse  v.  Wilder,  47  111.,  510. 
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assigns  for  error,  that  the  court  erred  in  dismissing  said  suit  on  account 
of  the  insufficiency  of  the  affidavit. 

J.  GriLLESPiE,  and  Billings  &  Parsons,  for  appellant :  The  com- 
plaint states  that  Beel  was  the  owner  of  a  tract  of  land,  and  entitled 
to  the  immediate,  actual  and  exclusive  possession  thereof;  and  tliat  he 
rented  fifteen  acres  of  it  for  one  year,  which  expired  February  28th, 
1849,  and  that  Pierce  unlawfully  withholds  the  possession  of  the  whole 
of  the  land,  and  that  one  Anson  Fairman  is  connected  with  the  said 
Pierce,  and  entered  under  him,  and  that  they  both  withhold  the  pos- 
session of  the  whole  of  said  land. 

The  complaint  is  sufficient.  1.  In  6  Blackford,  145,  it  is  laid  down 
by  the  court,  that  a  complaint  was  sufficient  where  it  stated  that 
plaintiff  bought  the  land  of  defendant,  and  that  by  agreement  the 
defendant  was  allowed  to  continue  in  possession  until  a  certain  day, 
and  held  over  after  that  day,  although  the  plaintiff  never  had  actual 
possession,  and  that  an  action  of  forcible  detainer  can  be  sustained. 

2.  The  relation  of  landlord  and  tenant  is  to  be  presumed  in  the 
whole  tract,  where  the  tenant  leases  a  jjart  of  the  land,  and  occupies 
the  whole,  with  the  assent  of  the  landlord. 

*  In  5th  Oilman,  293,  it  is  laid  down  by  the  court  that  there  is  [*94] 
no  precise  form  of  complaint  in  an  action  of  forcible  detainer. 
It  is  sufficient  if  the  complaint  show  the  relation  of  landlord  and  ten- 
ant to  have  existed;  that  the  time  for  which  the  premises  were  let  has 
expired,  and  that  the  tenant  persists  in  holding  the  premises  after 
demand  made  in  writing  for  the  possession  thereof.  "  The  possession 
of  the  tenant  is  the  possession  of  the  landlord,"  is  a  well  known  prin- 
ciple of  law.  If  it  is  conceded  that  Beel  was  the  owner  of  the  land, 
and  that  Pierce  was  a  tenant  of  his,  for  part  of  the  land,  and  took 
possession  of  the  whole,  Beel  was  in  possession  of  the  whole,  being  the 
owner  in  fee  simple,  the  complaint  being  taken  as  true.  Although  the 
complaiAt  does  not  aver  in  so  many  words  that  Beel  was  the  landlord 
of  Pierce,  yet  that  relation  is  inferred  f]*om  the  complaint;  and  although 
it  does  not  state  that  Pierce  entered  the  balance  of  the  land  under  the 
lease,  yet  it  states  that  Fairman  under  Pierce  entered  into  the  posses- 
sion of  the  whole  land,  which  supplies  the  defect,  if  there  be  any  in 
the  charge  in  regard  to  Pierce,  Pierce  being  the  tenant  of  Beel  by  the 
lease.  All  that  is  required  in  a  complaint  is,  to  show  that  the  relation 
existed  in  terms  that  can  be  understood  by  the  manner  in  which  it  is 
set  forth. 

In  1st  Monroe's  Eeports,  50,  it  is  laid  down  that  the  actual  residence 
on  one  part  of  a  tract,  claiming  the  whole,  is  such  an  actual  possession 
of  the  land  as  comes  within  the  meaning  of  the  act;  and  that  an  entry 
on  any  part,  without  the  consent  of  such  actual  possessor,  would  sub- 
ject the  intruder  to  this  remedy. 

In  regard  to  possession:  In  3d  Littell's  Eep. ,  383,  it  is  laid  down 
that  where  a  tenant  enters  on  a  farm  under  a  lease,  he  acquires  pos- 
session of  the  woodland  which  belongs  to  the  same  tract  or  parcel  of 
land,  unless  he  be  circumscribed  by  the  terms  of  the  lease,  and  the 
true  criterion  is  the  enjoyment  of  the  profit.  In  2d  Marsh.,  18,  and 
3d  J.  J.  Marshall,  it  is  laid  down  by  the  court,  that  an  ocoupant  pos- 
sessing himself  of  a  part  of  a  tract  of  land,  with  intent  to  take  pos- 
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session  of  the  whole,  is  possessed  of  the  whole,  although  it  be  done 
without  the  assent  of  the  owner.  IIow  much  more  would  he  have 
possession  if  lie  takes  possession  with  the  assent  of  (he  owner? 

The  complaint  in  all  these  cases  must  be  construed  witli  reasonable 

certainty,  and  when  the  relation  of  landlord  and  tenant  can  be 

[*95]  inferred,  it  ought  to  be.     If  the  plaintiff  was  not,  *  under  the 

complaint,  entitled  to  a  restitution  of  the  whole  of  said  land, 

he  certainly  would  be  entitled  to  a  restitution  of  the  part  leased.     In 

3d  Marshall,  164,  1  Monroe,  38,  2  J.  J.  Marshall,  183,  the  principle 

is  well  established,  that  on  a  traverse  the  jury  may  find  guilty  as  to 

part  of  the  premises  leased,  and  the  plaintiff  shall  recover  according 

to  the  proof. 

In  regard  to  the  description  of  the  land  leased,  see  4  Alabama,  Wl: 
9  do.,  611;  8  do.,  87;  1  Scammon,  407;  4  Missouri,  98  ;  3  Littell,  297. 
In  all  these  cases  the  principle  is  laid  down  that  all  that  is  required  is 
a  general  description  of  the  premises,  so  that  it  will  convey  a  distinct 
or  definite  idea  of  the  land  sought  to  be  restored.  In  the  Alabama 
case,  the  premises  were  described  as  N.  E.  sec.  5,  T.  8,  R.  11  east,  and 
fifty  acres  of  land;  which  was  held  sufficient. 

In  the  Missouri  case,  the  premises  were  described  as  one  house  and 
garden;  which  was  lield  sufficient. 

There  is  another  point  in  this  case:  in  regard  to  Fairman  holding 
under  Pierce.  In  Snoddy  v.  Watt,  9  Alabama.  611,  it  is  laid  down 
that  to  warrant  a  proceeding  for  an  unlawful  detainer,  it  is  not  neces- 
sary that  the  defendant  should  be  a  tenant  of  the  plaintiff,  or  a  tenant 
of  liis  tenant.  It  is  sufficient  if  he  holds  under,  from  or  by  collusion 
of  the  plaintiff's  tenant. 

E.  Keating,  for  appellees:  First,  forcible  entry  and  detainer  is  a 
possessory  action,  and  the  title  to  the  lands,  etc.,  can  not  be  tried.  2 
tr.  S.  Annual  Dig.,  190,  §  14;  Settle  v.  Henson,  1  Morris.  Ill; 
McKeen  and  wife  v.  Nelms,  9  Ala.,  508;  Phelps  v.  Baldwin,  17  Conn., 
209.  Second,  the  plaint  must  make  out  a  case.  Whittaker  v.  Gautic  r. 
3  Gilnian,  443;  Wells  v.  Hogan,  Breese,  264.  Third,  the  plaint  nuLsi 
particuliirly  describe  the  premises.  Rev.  Laws,  1845,  257.  sec.  4. 
Fourth,  the  plaint  must  show  possession  or  relation  of  landlord  and 
tenant.  Phelps  v.  Baldwin,  17  Conn.,  209;  Walters  v.  Rogers,  9  .Ahi.. 
834;  Wl\ittaker  ?;.  Gautier,  3  Gilman,  443.  Fifth,  a  trespasser  may 
maintain  the  action.  Lorimer  ct  aJ.,  Adnvrs,  etc.,  v.  Lewis  ct  nl.,  1 
Morris,  253.  Sixth,  the  trial  l)efore  the  circuit  court  was  a  trial  de 
novo.  Rev.  Laws,  1845,  257.  Seventh,  if  tenancy  of  two  is  averred, 
the  ])roof  must  correspond,  or  an  ac(|uittal  must  follow.     Sneaker  v. 

Quick,  7  Halstead,  129. 
[*96]  *Objections  to  the  plaint  in  this  case:  If  it  is  attempted  to  sus- 
tain the  ])laint  on  any  other  ground  than  the  existence  of  the 
relation  of  landlord  and  tenant,  then  there  is  not  such  actual  or  eou- 
Btructive  possession  averred  as  is  required  by  the  decision.  3  Gilman. 
443.  If  the  ground  of  tenancy  is  assumed,  then  the  plaint  only  sds 
forth  a  lease  of  fifteen  acres,  and  that  fifteen  acres  is  not  so  deserilxd 
as  to  be  sufficient  for  a  warrant,  in  case  of  recovery.  See  plaint  ill's 
authorities. 

If  it  is  contended  that  the  defendants  hold  all  or  entered  all  by  vir- 
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tue  of  the  lease,  the  answer  is,  the  plaint  should  have  sliown  this  fact: 
it  does  not.  Forcible  entry  and  detainer  being  a  mere  possessory 
action,  the  plaint  should  show  that  the  comiDlainant  has  had  posses- 
sion, or,  as  in  case  of  tenancy,  there  is  such  a  relation  existing  as 
shows  the  defendant  is  not  in  a  condition  to  deny  the  title  of  com- 
plainant, and  the  law  being  enacted  to  give  a  summary  remedy  to  the 
party  who  has  once  had  possession  to  recover  it,  the  court  will  give 
such  a  construction  as  will  enable  a  party  to  gain  possession  of  prop- 
erty he  has  never  before  actually  or  constructively  been  in  possession  of. 
Although  Fairman  rented  the  whole  of  the  tracts  from  Pierce,  he 
thereby  became  no  more  the  sub-tenant  of  Beel  than  Pierce  had  been 
the  tenant  of  Beel,  to  wit,  as  to  fifteen  acres,  for  the  plaint  does  not 
claim  that  Pierce  ever  rented  more  than  fifteen  acres,  or  ever  entered 
into  any  other  than  the  fifteen  acres,  and  does  not  deny  that  Pierce 
was  and  had  been  in  possession  of  the  balance  .of  the  tracts  long 
before  even  Beel  claimed  to  have  title  to  any  of  the  same. 

Wm.  T.  Martin",  on  same  side:  The  affidavit  is  not  sufficient  to 
give  the  court  jurisdiction.  The  statute  gives  the  action  of  forcible 
entry  and  detainer,  where  the  complainant  has  been  forcibly  entered, 
and  turned  out  of  possession.  To  sustain  such  action,  the  complaint 
must  show  that  the  jilaintiff  was  in  the  actual  possession  of  all  the 
land  included  in  the  affidavit,  and  that  the  defendant  hath  taken  the 
possession  of  the  whole  of  the  premises  described,  Eev.  Stat,,  p,  256, 
sec.  1. 

To  sustain  the  action  of  wilful  detainer,  the  complaint  must  show 
the  relation  of  landlord  and  tenant,  and  that  the  tenant,  or 
*  those  claiming  under  him,  holds  over  after  the  expiration  of  the  [*97] 
term,  and  after  demand,  etc.   In  this  action  the  plaintiff  can  only 
recover  such  premises,  and  no  more  than  is  embraced  in  the  lease,  and 
such  premises  must  be  described  with  such  certainty  as  will  enable  the 
sheriff  to  give  the  possession.     Eev,  Laws  of  1845,  sec,  4. 

The  plaintiff  can  not,  on  a  complaint  for  fifteen  acres  of  land,  detained 
after  the  term  expires,  allege  that  he  also  holds  one  hundred  and  eighty- 
five  acres  more,  and  recover  on  such  affidavit  two  hundred  acres, 

Catojst,  J.  The  complaint  in  this  case  shows,  that  Beel  is  the  owner 
and  entitled  to  the  possession,  of  two  tracts  of  land,  amounting  to 
two  hundred  acres,  and  that  he  rented  about  fifteen  acres  of  one  of  the 
tracts,  to  Pierce,  for  one  year,  which  expired  in  February,  1849;  and 
that  Pierce  unlawfully  withholds  the  whole  of  the  premises  from  the 
plaintiff.  The  complaint  then  shows,  that  Fairman  unlawfully  entered 
into  the  possession  of  the  same  premises,  under  Pierce,  and  that  they 
both  unlawfully  withhold  them  from  the  plaintiff,  after  notice,  etc. 

This  petition  was  insufficient  to  give  the  court  jurisdiction.  It  does 
not  show  that  either  of  the  defendants  entered  into  the  premises, 
except  the  fifteen  acres,  under  the  lease,  or  by  reason  of  Pierce's  hav- 
ing the  lease,  or  in  any  way  with  the  assent  or  acquiescence  of  the 
plaintiff,  so  that  there  is  no  circumstance  stated,  from  which  we  can 
presume  that  the  relation  of  landlord  and  tenant  existed.  From  aught 
that  appears  the  defendants  may  have  taken  possession  of  all  but  the 
fifteen  acres,  under  a  claim  of  title  in  themselves,  adverse  to  that  of 
the  plaintiff,  or  under  a  lease  from  some  other  person.     As  no  forcible 
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entry  and  detainer  is  pretended,   the  court  acquired  no  jurisdiction, 
except  so  far  as  the  relation  of  landlord  and  tenant  is  shown  to  exist. 
The  petition  is  also  defective,  even  as  to  the  fifteen  acres.     The 
statute  provides,  that    the  complaint  shall  be  set  down  in  writing, 
"particularly  describing  tlie  lands,''  etc.     li.  S.,  257,   sec.  4.      Here 
there  is  no  such  description  of  the  fifteen  acres.     It  is  described  as 
'*  about  fifteen  acres  of  said  first  mentioned  tract  of  land."     In  what 
part  of  this  tract  of  one  hundred  and  sixty  acres  of  land  these 
[*98]  fifteen  acres  were  located,  the  *  complaint  does  not  show.  This, 
by  the  most  loose  construction,  can  not  be  said  to  be  a  particular 
description  of  the  land.     We  have  no  doubt  that  the  circuit  court 
decided  properly,  in  holding  the  complaint  insufficient,  and  in  dismiss- 
ing the  cause,  and  its  judgment  is  affirmed,  with  costs. 

Judgment  affirmed. 

Dirk  Jonkin  Gerdes  Kruse  v.  John  Scripps. 

Appeal  from  Schuyler. 

1.  Boundaries  —  metts  and  hounds.  If  a  tract  of  land  is  conveyed  by  metes 
and  bounds,  or  any  otlier  certain  description,  the  grantee  takes  all  the  land  included 
within  the  designated  limits,  although  the  quantity  may  exceed  what  is  stated  in 
the  deed;  and  he  is  restricted  to  those  limits,  if  the  quantity  proves  to  be  less 
than  is  represented. 

2.  Same  —  description  by  quantity.  The  statement  of  quantity  is  considered  the 
most  uncertain  part  of  the  description,  and  when  inconsistent  with  boundaries, 
courses  or  distances,  quantity  must  be  rejected. (1) 

3.  Same.  Where  a  mortgage  was  expressed  to  be  "  for  sixty-one  acres  of  land, 
to  wit,  the  south-east  quarter  of  section  number  twenty-eight,  township  two," 
etc.,  it  was  held  to  cover  the  entire  congressional  tract,  and  the  description  of 
"sixty-one  acres,"  as  the  quantity,  was  disregarded. 

4.  Real  PHOPEUTY — subsequent  purchaser — notice.  A  subsequent  purchaser  is  to 
be  charged  with  full  notice  of  the  legal  effect  of  such  mortgage.  His  rights  are 
no  greater  than  those  of  the  mortgagor.  (2) 

This  was  an  action  of  ejectment,  returned  at  the  March  term,  1841, 
of  Schuyler  circuit  court,   by  Scripps,  the  defendant  in  error,  against 

Cited  —  Farrar  ?\   Payne,  73  111.,  82;         (2)  A  trustee's  deed,  executed  under  a 

Bartlett  v.  Hitchcock,  10  Bradw.,  87.  power  of  sale  in  a  trust  deed,   relates 

(1)  Lund  is  known  and  recognized  by  back  to  the  execution  of    the  deed  of 

boundaries.       The  (juuntity    is    not,   of  trust;    wherefore,  the   law  does  not   n* 

necessity,  a  part  of  tlu^  description.    An  quire  that  the  sam«'  shall  be  recorded, 

undivided  interest  in  lands  is  known  and  when  tlie  trust  deed  is  recorded,  in  order 

ascertained  by  measure  or  aliquot  por-  to  protect  the  grantee  against  an  attaoh- 

tion  of  th(^  whole  tract  described  by  cer-  ing  creditor  of  the   original  owner  and 

tain  boundaries,    hence  twelve  acres  or  those  claiming  und(>r  him.     The  notice 

twelve    undividiMl    acres   of  a   tract  of  of  sale  is  all  that  is  required.   The  record 

land  describes  nothing,    LaHin  v.   Her-  of  the  trust  deed  is  sufficient  to  put  all 

rington,  l(i  111.,  301;  ])roperty  described  persons  on  inquiry  as  to  whether  a  sain 

in  a  deed  as  a  farm  "  containing  70acres,  has  been  had  under  the  same,    Karrar    . 

more  or  l«^ss,"  does  not  amount  to  a  cov-  Payne,    73    111.,    83.      St),    the    title   ai' 

enant  that  there  is  exactly  70  acres,  Mor-  (juired  at   a  sale  under  a  mortgage  re- 

gan  i".  Smith,   post,  194;  but,   (luantify,  lates  back  to  the  execution  of  the  mort- 

tliough  the  least  reliable,  and  the  least  gage  and  the   i)urchaser  takes  the  title 

to  be  resorted  to,  of  all  descriptions  in  a  as  then  exi.sting   in   the  mortgagor,   di- 

grant  or  deed,  in  <letermining  the  bound-  vested  of  sales  or  lea.ses  subse(juenlly 

aries  of  the   premises   conveyed,    may,  made  by  the  mortgagor  or  those  claim 

some  timtis,   be  considered   in  corroim-  ing  under  him,  Bartlett  o.  Hitchcock,  10 

ration   of  other  evidence,  M'Olintock  n.  Bradw.,  87. 
Rogers,  post.  27U. 
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Kruse,  averring  that  he  was  jDossessed  of  the  south-east  quarter  of 
section  numbered  twenty-eight,  in  township  numbered  two  north,  of 
range  number  one,  west  of  the  fourth  principal  meridian;  and  the 
north-west  quarter  of  number  thirty-two,  in  townsliip  number  three 
north,  of  range  numbered  one  west  of  the  aforesaid  meridian,  with 
all  the  privileges  and  appurtenances,  etc.,  which  he  claimed  in  fee. 
And  that  he  was  peaceably  possessed  of  the  following  lands,  to  wit, 
sixty-one  acres,  to  wit,  the  south-east  quarter  of  section  number  twenty, 
in  township  number  two  north,  and  range  number  one  west  of  the 
said  fourth  principal  meridian,  situate,  lying  and  being,  etc.,  with 
appurtenances,  etc. ,  which  he  claimed  in  fee.  And  that  he  was  pos- 
sessed etc.  of  sixty-one  acres  of  land  bounded  as  follows,  to  wit: 
beginning  at  the  north  corner  of  the  south-east  quarter  of  section 
number  twenty-eight,  two  north,  range  one  west  of  said  merid- 
ian, thence  south  ninety  poles,  along  the  *  section  line,  thence  [*99] 
west  108  44—100  poles,  thence  north  90  poles,  to  the  east  and 
west  dividing  lines  of  said  section  twenty-eight,  thence  east  108  44- 
100  poles,  to  said  place  of  beginning,  with  appurtenances  etc.,  which 
he  claimed  in  fee  etc. ;  and  being  so  possessed,  defendant  entered 
into  and  upon  the  same  etc.  There  were  six  different  trials  with 
different  results.  At  the  last  trial,  the  plaintiff  below  obtained  a 
verdict  and  a  judgment.  The  judgment  was,  that  the  plaintiff  recover 
his  damages,  and  also  possession  of  the  said  premises.  A  writ  of  pos- 
session was  granted,  and  judgment  for  costs.  Motions  for  a  new  trial 
and  in  arrest  of  judgment  were  made  and  overruled;  whereupon 
defendant  prayed  an  appeal,  which  was  allowed.  Heard  before  and 
judgment  by  Mr.  justice  Purple,  at  March  term,  1848. 

The  plaintiff  below  derived  his  title  by  virtue  of  a  mortgage  from 
one  James  H.  Smith,  in  which  the  land  was  described,  as  "  sixty-one 
acres  of  land,  to  wit,  the  south-east  quarter  of  section  number  twenty- 
eight,  in  township  number  two  north,  and  range  one  west;"  which 
mortgage  was  foreclosed  by  scire  facias,  and  he  became  the  purchaser 
at  the  sale. 

The  bill  of  exceptions  was  filed  containing  the  evidence  etc., 
exhibiting  said  mortgage  and  the  proceedings  taken  to  foreclose  the 
same,  the  sale  under  the  foreclosure,  and  the  sheriff's  deed.  It  appears 
that  defendant  and  plaintiff  derived  their  titles  from  a  common 
source;  the  plaintiff  in  error  being  the  grantee  of  said  Smith,  by  deed, 
bearing  date  subsequent  to  the  date  of  the  mortgage  from  Smith  to 
Scripps. 

The  following  errors  are  assigned: 

The  circuit  court  erred  in  overruling  defendant's  objection  to  the 
mortgage,  and  in  permitting  the  same  to  be  read  in  evidence  to  the 
jury. 

The  court  erred,  also,  in  overruling  defendant's  objections  to  the 
sheriff's  deed,  offered  in  evidence. 

Also,  in  overruling  defendant's  motion  to  exclude  all  the  title  papers 
of  plaintiff.     And  in  overruling  the,  motion  for  a  new  trial. 

A.  Williams  and  R.  S.  Black  well,  for  appellant,  made  the  fol- 
lowing points  in  argument:  1.  The  description  in  the  mortgage  deed 
is  uncertain. 
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[*100]  *2.  The  mortgage  is  merged  in  the  judgment,  and  can  no 
longer  be  used  as  evidence  of  title. 

3.  The  defendant  was  entitled  to  notice  to  quit. 

One  of  the  counsel  for  the  appellant,  in  opening  this  cause,  stated 
that  the  question  relating  to  the  sufllciency  of  the  description  in  the 
mortgage,  became  an  interesting  one,  when  taken  in  connection  with 
the  history  of  the  trials  in  the  court  below.  Five  different  judges  had 
presided  at  the  several  trials.  One  decided,  that  there  was  a  patent 
ambiguity,  in  the  description  of  the  premises;  another  that  it  was  a 
latent  ambiguity;  a  third,  that  it  was  neither  a  patent  or  a  latent  am- 
biguity, but  a  mixed  one;  while  the  fourth  held  that  there  was  no  am- 
biguity whatever,  and  that  the  description  carried  the  whole  quarter 
section,  and  the  false  circumstance  of  quantity  was  to  be  rejected  as 
surplusage.  The  fifth  judge  held  that  no  question  could  arise  upon 
the  construction  of  the  mortgage  deed,  as  it  was  merged  in  the  judg- 
ment of  foreclosure  upon  tlie  proceeding  by  scire  facias. 

Browning  &  Bushnell,  for  appellee:  The  quantity  of  land  men- 
tioned in  a  deed  is  only  a  part  of  the  description,  and  must  yield  to 
the  location  by  certain  boundaries.  All  the  land  contained  within 
those  boundaries  and  belonging  to  the  grantor,  pass  by  the  deed, 
whether  more  or  less  than  the  quantity  mentioned  by  the  deed.  Pow- 
ell V.  Clark,  5  Mass.,  355;  Jackson  v.  Barringer,  15  John.,  471;  Cham- 
pion V.  White,  5  Cow.,  509;  Howe  v.  Bass,  2  Mass.,  380;  Hathjwa}  r. 
Power,  6  Hill,  453.  The  least  certainty  in  the  description  of  lands 
in  a  deed,  must  yield  to  the  greater  certainty,  unless  they  can  be  rec- 
onciled. Worthington  v.  Hyler,  4  Mass.,  196;  Jackson  v.  Moore,  G 
Cow.,  716  to  721,  and  note.  Where  a  deed  describes  land  by  its  ad- 
measurements and  at  the  same  time  by  known  and  visible  moniiiiunts, 
the  latter  shall  govern,  4  Comyn  Dig.,  287;  Pcrnan  v.  Wcad,  (I  Mass., 
131;  Frost  v.  Spaulding,  19  Pick.,  445.  And  where  there  is  a  contra- 
diction in  a  deed,  quantity  must  give  way  to  monuments,  courses  and 
distances.  Jackson  i\  Loomis,  18  John.,  81;  S.  C,  19  John.,  449; 
Jackson  v.  Root,  18  John.,  60;  Jackson  v.  Clark,  7  John.,  217.  And 
where  the  question  turns  upon  the  construction  of  a  deid. 
[*101]it  will  receive  the  same  construction  against  a  *subsequent 
from  the  grantor,  as  against  the  grantor  himself.  The  })ur- 
chaser  takes  witli  notice  of  the  legal  construction  of  the  deed.  Subse- 
quent events  can  not  affect  the  construction  of  a  deed.  W^orthingtoii  /•. 
Hyler,  4  Mass.,  196;  Jackson  r.  Loomis,  18  Jolm.,  81.  87;  Van  Wvt  k 
V.  Wright,  18  Wend.,  157;  Hathaway  v.  Powers,  6  Hill,  453. 

Nor  is  the  title  of  Scripps  under  t  lie  mortgage  merged  in  the  deed 
to  him,  on  the  sale  under  the  foreclosure  of  the  mortgage,  so  as  to  ]ire- 
vent  Scripps  from  bringing  or  maintaining  his  action  of  ejectment. 
This  point  lias  been  often  decided.  Williams  /•.  ]inint(m,  3  Gilrn., 
600,  622-3;  Den  v.  Vanness,  5  Ilalsted,  102,  106-7;  Den  v.  Stockton, 
7  Halstcd,  322;  Cooper  /•.  Whitney,  3  Hill,  95;  State  Bank  v.  Wilson, 
4  (Jilin.,  57,  61;  Klock  r.  Kronkite,  1  Hill,  107.  Merger  is  nevrr 
favored  at  law,  and  still  less  in  equity.  It  will  not  be  permitted  to 
work  injustice.  It  is  always  a  question  of  intention,  and  it  will  be 
allowed  only  for  special  reasons,  to  jiromote  the  ends  of  justice,  and  to 
Bubserve  the  fair  intention  of  the  parties.     Where  the  person,  in  whom 
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the  legal  and  equitable  title  unite,  has  a  beneficial  interest  in  keeping 
them  separate,  no  merger  takes  place.  Lockwood  v.  Sturdevant,  6 
Conn.,  373;  James  v.  Morey,  2  Cow.,  346;  Harr  v.  Ellis,  6  Johns.  Ch., 
393;  Baldwin  v.  Norton,  2  Conn.,  161.  Even  in  cases  where  the  doc- 
trine of  merger  technically  applies,  the  lesser  estate  is  not  lost  —  anni- 
hilated. It  no  longer  exists  separately,  but  in  union  with  the  greater, 
and  the  greater  in  union  with  the  less,  and  the  greater  estate  is  from 
the  time  simply  released  and  discharged  from  the  charge  or  incum- 
brance of  the  less;  on  the  same  principle  that  no  man  can  be  indebted 
to  himself.  No  greater  estate  is  created.  The  lesser  estate  is  simply 
suspended,  not  lost.  "Whether  or  not  its  action  is  suspended  even 
depends  upon  whether  justice  require  it  cotemporaneously  to  exist. 
Persons  having  interests  dej)ending  on  the  particular  estates  will  be 
left  in  the  same  condition,  in  point  of  benefit,  as  if  no  merger  had 
taken  place.  For  the  purpose  of  upholding  those  interests,  the  par- 
ticular estate,  though  merged,  is  not  destroyed.  It  continues  in  point 
of  title,  although  said  to  be  merged  in  point  of  law.  2  Thos.  Coke, 
451-2,  top  paging. 

The  sheriff's  deed  on  the  foreclosure  is  not  the  foundation  of  a 
new  title.  It  is  not  inconsistent  with  the  title  under  the  *  origi-[*102] 
nal  mortgage.  It  is  only  in  aid  of  and  to  perfect  that  title. 
Such  is  the  intention  of  the  mortgagee  in  purchasing  on  foreclos- 
ure. Williams  v.  Brunton,  3  Gilm.,  623;  Den  v.  Stockton,  7  Hal- 
sted,  322.  The  mortgage  gives  a  defeasible  legal  title.  It  leaves  an 
equity  outstanding  in  the  mortgagor.  It  is  to  foreclose  that  equity, 
and  not  to  acquire  the  legal  estate,  that  the  foreclosure  is  had.  The 
legal  estate  is  already  in  the  mortgagee.  The  mortgage  is  thus  the 
foundation,  the  first  fact,  in  the  creation  of  a  perfect  and  indefeasible 
legal  title,  and  the  subsequent  acts,  the  foreclosure,  relates  back  to 
the  mortgage.  They  are  based  upon  the  mortgage,  and  derive  their 
existence  and  efficacy  from  the  existence  of  the  mortgage.  It  is  a 
common  j^i'inciple  that  where  divers  acts  concur  to  one  definite  result, 
the  original  act  is  preferred,  and  draws  to  itself  all  subsequent  facts. 
Such  is  the  doctrine  of  relation,  which  is  applied  to  sustain  rights 
acquired  under  mortgages,  judgments  and  other  analogous  cases,  and 
to  prevent  them  from  being  overreached  by  subsequent  claims,  inter- 
vening between  the  inception  and  perfection  of  the  title.  Jackson  v. 
Call,  3  Cow.,  79;  Lessee  of  Boyd  v.  Longworth,  11  Ohio,  252;  Johnson 
V.  Stagg,  2  John.,  520;  Klock  v.  Kronkite,  1  Hill,  N.  Y.,  107;  Ham- 
mon  V.  Warfield,  2  Har.  &  John.,  151,  158;  State  Bank  v.  "Wilson,  4 
Grilm.,  57,  64.  But  even  supposing  a  merger  takes  place  —  what  is 
merged,  the  legal  or  equitable  title?  It  is  the  equitable  —  the  lesser 
title  —  that  is  merged,  2  Thos.  Coke,  top  paging,  448,  note  ^;  4 
Kent  Com.,  99,  100.  But  the  mortgagee  has  the  legal  title;  the  mort- 
gagor had  only  an  equity  left,  and  the  mortgagee  on  the  purchase  at 
the  sheriff's  sale,  would  only  acquire  an  equity,  which,  on  the  principle 
of  merger,  must  merge  in  the  mortgage  title,  if  either  is  to  merge  in 
the  other.  4  Kent,  154,  156;  Blaney  v.  Beane,  2  Greenleaf,  132,  137; 
5  Cond.  Eep.,  655;  Howe  v.  Lewis,  14  Pick.,  331;  Erskine  v.  Townsend, 
2  Mass.,  493,  494-5.  Indeed,  so  ineffectual  was  the  deed  executed  by 
the  sheriff  on  the  foreclosure,  to  give  the  legal  title,  that,  as  the  mort- 
igagee  became  the  purchaser,  there  was  no  occasion  for  a  deed  to  be  made 
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to  him  by  the  slieritf  at  nil.     Without  the  deed,  the  equity  of  redemp- 
tion would  have  been  equally  barred  by  the  mere  sale,     Jackson  v. 
Golden,  4  Cow.,  266,  276,  281;  1  Revised  Stat.  N.  Y.,  312  — old  stat. 
That  it  has  been  considered  that  in  such  a  case  the  title  by  the 
[*103]sheriff's  deed  *  would  merge  in  the  mortgage  deed,  see  Cooper 
V.  Whitney,  3  Hill,  95;  Den  v.  Yannes,  5  Halsted,  102,  106-7. 
As  to  notice  to  quit:  A  mortgagor  in  possession  is  not  entitled  to 
notice  to  quit  before  ejectment  brought  by  the  mortgagee.     Adams* 
Eject.,  108-9;  Rockwells.  Bradlev,  2  Conn.,  1;  Wakemau  v.  Banks, 

2  Conn.,  445;  Fuller  v.  Wadsworth,  2  Iredell,  263;  Weaver  v.  Belcher, 

3  East,  449;  Keach  v.  Ilall,  Doug.,  21;  Williams  v.  Bennell,  4  Ire- 
dell, 122;  Den  v.  Stockton,  7  Hdsted,  322,  324;  Doe  v.  Giles,  15 
English  Com.  Law,  485 ;  Smartle  v.  Wilhams,  1  Salk.,  245  and  note  a. 

Contra,  in  New  York,  where  the  mortagor  is  entitled  to  notice  to 
quit  before  ejectment  brought.  This  was,  however,  decided  Avitiiout 
much  consideration,  and  as  a  mere  question  of  practice,  and  not  of 
law.  Jackson  v.  Loughhead,  2  John,  75;  Jackson  v.  Green,  4  John., 
186;  Jackson  v.  Hopkins,  18  John.,  486.  Though  the  lessee  or 
assignee  or  grantee  of  the  mortgage  is  not  entitled  to  notice  to  quit. 
Den  V.  Stockton,  7  Halsted,  322;  Jackson  v.  Fuller,  4  John.,  215; 
Jackson  v.  Stackhouse,  1  Cow.,  122.  Nor  is  notice  to  a  vendee  to 
quit  necessary.  Jackson  v.  Miller,  7  Cow.,  747-51;  Jackson  v.  Mon- 
crief,  5  Wend.,  26,  29.  One  claiming  the  land  adversely  is  not  entitled 
to  notice  to  quit.  Jackson  v.  Dyer,  3  John.,  422;  Jackson  v.  Chase,  3 
John.,  84;  Shackelford  v.  Smith,  5  Dana,  236-8;  Jackson  v.  Tyler,  3 
John.,  443. 

Treat,  C.  J.  If  a  tract  of  land  is  conveyed  by  metes  and  bounds, 
or  any  other  certain  description,  the  grantee  takes  all  of  the  land 
included  within  the  designated  limits,  although  the  quantity  may 
exceed  what  is  stated  in  the  deed;  and  he  is  restricted  to  those 
limits,  if  the  quantity  turns  out  to  be  less  than  is  represented.  The 
statement  of  quantity  is  considered  as  the  most  uncertain  part  of  the 
description,  and  when  inconsistent  with  boundaries,  courses  or  dis- 
tances, must  be  rejected.  Powell  y.  Clark,  5  Mass.,  355;  JacJc!<on  v. 
Barringer,  15  Johnson,  471;  Jackso7i  v.  Moore,  6  Cowen,  706;  Haih- 
atvay  v.  Poioer,  6  Hill,  453;  M'Clintock  v.  Rogers,  post,  299. 

In  this  case,  the  premises  in  dispute  jiassed  ])y  the  mortgage.     Tiie 

mortgagee  took  all  of  the  land  within  the  limits  of  the  quarter 
[*104]scction,  without  reference  to  the  number  of  acres  stated  in  *the 

mortgage.  The  statement  of  quantity  must  yield  to  the  more 
definite  description  given  to  the  land.  No  descrii)tion  could  be  more 
satisfactory  and  certain  than  the  one  contained  in  the  mortgage.  The 
tract,  as  surveyed  and  designated  by  the  United  States,  is  granted. 
By  this  description,  its  precise  locality  and  extent  can  be  ascertained. 
If  the  statement  of  (quantity  is  inconsistent  with  the  other  parts  of  the 
descrijjtion,  it  must  be  disregarded.  Reject  tlie  words  "sixty-one 
acres  of  land,"  and  the  descri])tion  is  perfect  and  complete.  To  give 
effect  to  these  words,  the  more  reliable  parts  of  the  description  must 
be  rejected,  and  the  mortgage,  as  to  the  land  in  controversy,  l)cld  void 
for  uncertainty. 

If  the  premises  passed  by  tlie  mortgage,  the  title  of  the  mortgagee 
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\  can  not  be  affected  by  that  of  the  subsequent  purchaser.     The  con- 
struction of  the  mortgage  must  be  the  same,  whether  the  mortgagor 
:  has  conveyed  the  equity  of  redemption  or  not.     Subsequent  events 
:  can  not  change  the  construction  to  be  given  it.     The  purchaser  is  to 
'  be  charged  with  full  notice  of  the  legal  effect  of  the  mortgage.     His 
rights,  m  this  respect,  are  no  greater  than  those  of  the  mortgagor. 
(  Jackson  v.  Loomis,  18  Johns.,  81;  Van  Wycky.  Wright,  18  Wend.,  157. 
'     The  doctrine  of  merger  has  no  application.     The  title  of  Scripps 
!  relates  back  to  the  execution  of  the  mortgage.     The  subsequent  pro- 
■  ceedings  on  the  mortgage  were  in  aid  of  his  original  title.      Williams 
V.  Bruntoii,  3  Gilm.,  600;  State  Banh  v.  Wilson,  4  Gilm.,  57;  Den  v. 
I:  Vanness,  5  Halsted,  102;  Den  v.  Stockton,  7  Halsted,  322. 
\     A  notice  to  quit  was  not  necessary.     The  relation  of  landlord  an4 
S  tenant  did  not  exist  between  the  mortgagee  and  the  purchaser.   Jack- 
son V.  Hopkins,  18  Johns.,  487;    Wakeman  v.  Banks,  2  Conn.,  445. 
The  judgment  of  the  circuit  court  must  be  affirmed,  with  costs. 

Judgment  affirmed. 

♦John  L.  Clarke  et  al,  and  the  unknown  heirs  of  John  [*105] 
Vtvian  Sommerville  v.  Peter  Lott  and  Joseph  Artbes. 

Appeal  from  Madison. 

1.  Divorce  —  always  a  mnculo.  The  only  divorce  authorized  by  our  statute,  is 
i;  a  vinculo  matrimonii.  It  is  granted,  as  well  for  causes  arising  after,  as  for  those 
I  existing  before  the  marriage. 

3.  Same  —  effects  on  woman  in  fault.  The  effect  of  a  divorce  under  our  statute, 
upon  the  rights  of  the  wife,  where  it  is  granted  for  her  fault  or  misconduct,  is 
the  destruction  of  jointure,  loss  of  dower  and  all  rights  secured  by  marriage 
settlements.  (1) 

3.  Same  —  off'spring.  The  legitimacy  of  the  issue  is  not  affected  by  a  divorce, 
unless  the  marriage  is  declared  void,  on  the  ground  of  pre-contract. (3) 

4.  Same  —  conclusiveness  of  decree.  A  decree  of  divorce  is  conclusive  evidence 
of  the  existence  of  the  cause  for  which  it  was  granted,  in  all  collateral  actions. (3) 

Cited — Howey  «.  Goings,  13  111.,  108;  but,  after  a  decree  of  divorce,  her  rights 

Badgeley  v.  Votraiu,  68  111.,  35;  Jordan  to  any  and  all  parts  of  it  will  cease  and,  if 

V.  Clark,  81  111.,  465.  she  continues  to  remain  against  the  will 

(1)  The  right  of  the  husband  in  the  of  the  husband,  she  will  be  a  mere  in 

land  of  his  wife,  being  an  estate  during  trader,   not  a  tenant  at  sufferance,  and 

I  coverture,   is  terminated  by  a  divorce  a  not  entitled  to  notice  to  quit,  see  R.  S., 

\mnculo  matrimonii,  granted  for  his  mis-  1874,  p.  435,  §  14;  Cothran's  Stat.,  ch. 

!  conduct,  citing  R.  S.,  1845,  ch.  34,  §  13,  41,  ^  14.    Nevertheless  under  the  statute 

JHowey  «.   Goings,  13  111.,  108.     So,  of  of  divorce,   R.   S.,   1874,  p.   431,  §  18; 

Ijthe  wife,     Sisk  «.  Smith,  1  Gilm.,  503.  Cothran's    Stat.,  ch.   40,   §  18,   for  the 

\  So,  where  by  the  terms  of  an  ante  nup-  allowance  of  alimony,  the  court  may  de- 

ftial  contract,  a  certain  sum  is  provided  cree  alimony  to  the  divorced  wife  not- 

[  for  the  wife,  to  be  paid  out  of  the  per-  withstanding  the  divorce  be  granted  for 

jsonal  estate  of  the  husband,  as  a  substi-  her  fault,     Deenis  v.  Deenis,  79  111.,  74. 
(tute  or  equivalent  for  dower,  in  case  she         (2)  See  R.  S.,  1874,  p.  430,  §  3;  Coth- 

( survives  him,  a  divorce  granted  to  the  pan's  Stat.    ch.  40   S  3. 
jhusband  for  the  fault  or  misconduct  of        /o\  a    i    1 1  •     tt  "^  -xx      t       ■    nr>  ^^^ 

Ithe  wife  will  bar  anv  claim  against  his  J^^  ^,«  '^^^^.^^  Hewitt  v.  Long   76  111 

:  estate  under  such  contract,     Jordan  v.  f^-  fl^ere  divorce  is  granted  to  a  wife 

Clark,  81  111.,  465,   and,    while   during  ^°^  *^«  misconduct  of  the  husband,  on 

;the  pendency  of  a  bill  by  a  husband  for  ^  «^^bsequent  application  to  modify  the 

!a  divorce,  the  wife  will  have  the  right  f  ,f  ^«  ^^*°  ^\^  «^^^*°^y  «^  children,  the 

to  remain  in  an  apartment  of  his  house  father   ^vill    be    conclusively   estopped 

•„    ■  ,  1  £  .-,  ■  1   ,  -  irom  alleg'ins'  any  fact  inconsistent  with 

m  virtue  alone,  of  the  marriage  remion,  ,i  ^    '^  j*^-     fv      j  t  j- 

'  ^  '  those  found  m  the  decree  of  divorce. 
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5.  Tkust  —  voluntary.  A  voluntary  trust  will  not  be  enforced  iu  a  court  of 
equity.  (4) 

On  the  second  day  of  December,  a.  d.  1847,  Peter  Lott  and  Joseph 
Arters  filed  their  bill  iu  chancery,  in  the  Madison  circuit  court,  com- 
plaining that,  on  or  about  the  17th  day  of  April,  a.  d.  1841,  Fitzroy 
Sommerville,  or,  as  he  sometimes  styled  himself,  John  Yyvian  Fitzroy 
Sommerville,  and  one  Mary  Turnbull  Milburn,  contemplated  inter- 
marriage; that  said  Sommerville,  in  order  to  induce  Mary  to  nuirry  him, 
represented  himself  as  a  person  of  wealth,  and  also  as  the  sole  surviving 
child  and  heir  of  one  admiral  sir  John  Fitzroy  Sommerville,  and  that 
he  would,  by  virtue  of  the  will  of  sir  John,  upon  the  death  of  his 
mother,  be  entitled  to  all  the  real  and  personal  property  of  wliich  sir 
Jolin  died  possessed;  and  that  said  property  consisted  of  certain  sums 
of  money  in  the  three  per  cent,  consolidated  bank  annuities  of  the 
bank  of  England,  to  be  found  described  upon  the  books  of  the  insti- 
tution; also,  certain  sums  of  money  in  the  capital  stock  of  the  gov- 
ernor and  company  of  the  merchants  of  Great  Britain,  trading,  etc., 
commonly  called  South  Sea  stock;  also,  a  variety  of  turnpike  bonds 
for  £100  each,  secured  upon  the  turnpike  leading  from  St.  Albans, 
through  Dunstable,  in  Hertfordshire,  England  ;  that  said  Fitzroy 
represented  himself  as  the  owner  in  possession  of  a  plantation  of 
seventy-three  acres  of  tea  ground  in  the  province  of  Assam,  Bombay, 
in  tlie  East  Indies;  and  also  of  a  tract  of  two  hundred  acres  near 
Oollinsvillc,  Madison  county,  Illinois. 

The  l)ill  further  sots  forth, that,in  consideration  of  the  agreement 
[*10G]of  the  said  Mary  to  marry  him,  said  Fitzroy  made  and  *eutered 
into  an  agreement  between  himself,  herself,  and  the  complain- 
ants, wliereby  said  Fitzroy  and  Mary  agreed,  in  consideration  of  tlie 
premises,  to  assign  and  transfer  unto  the  complainants  and  a  per- 
son called  John  Pewtriss,  within  six  months  from  the  death  of  the 
mother  of  said  Fitzroy,  all  their  interest  in  said  bank  stock,  annuities, 
turni)ike  bonds,  and  South  Sea  stock;  and  also,  within  sixty  days 
from  the  date  of  the  agreement  (which  was  dated  April  17.  1841),  to 
convey  to  the  comi)lainants  and  said  Pewtriss  the  said  lands  in  Assam 
and  Illinois;  whicli  property  and  lands  were  to  be  held  by  the  com- 
plainants in  trust,  as  follows:  that  said  Fitzroy,  or  assigns,  during  liis 
natural  life,  was  to  have  etc.,  to  his  own  use  etc.,  all  the  dividends 
etc.,  accruing  or  arising  from  said  lands  or  stocks;  and  in  case  of  the 
death  of  said  Fitzroy,  leaving  said  Mary,  the  trustees  were  to  permit 
and  suffer  her  and  her  assigns,  during  her  natural  life,  to  take  and 

Tlu^  ])n'sumption  is  tliat  the  vcnlict  or  without  consi(h'ration  and   X\w   posses- 

fiiidiiif,'-  is   ritrht   until    the   ('(Mitrary    is  sion  of  the  property  was  not  changed; 

afliriiiativoly  shown,   by  evidence   ])re-  but,  if  the  transaction  be  incomplete  and 

.served  in  tlie  record,     Becker  c.  Heclcer,  its  final  com])lcti()n   is  asked  in  e(|uity, 

79  1!!..  ^)'-Vl.  the  court   will   not  interfi're,  to  jterfect 

,4)  Wlu.re  a  trust  is  perfectly  created.  ^^»''  settler's  liability,  without  in-piiriug 

so  that  th.-  donor  or  settler  has  nothim,'  '"♦"  th.-  or.trin   ot    the    rlaim  and   the 

mon-  to  <lo  and  tli.-  partv  s.-kin-  to  .-n-  ""t"'''  "/.  th.-  consuh-ration.  and.  if    he 

fore.,  it  has  need  of  no  'furth.-r  .•onvrv-  'ind.Ttak.n.tj    is    j.urely    voluntary     the 

U...T    from   the  settler,  ai.d  no  thin- 'is  ''I^'"'*  .^^'''^  Vn*  ^o'^-^'^o'Vi' ,/'"l^'''J'7i^' 

nM,uir..d  of  the  court  but  to  jriv..  efT.'ct  J''^^';'"^;,?^  "1'  ^'''  l^a^tield  v.  Padfield. 

to  the  trust  as  an  executed  trust,  it  will  ^^  m-  -l"- 
be  carried  into  effect,  although  it  was 
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receive  said  dividends,  profits,  rents,  etc. ;  and  in  case  of  her  subse- 
quent marriage,  said  dividends,  profits,  etc.,  not  to  be  subject  to  the 
control  of  lier  liusband,  but  to  remain  for  her  exclusive  use;  and  after 
the  death  of  said  Fitzroy  and  Mary,  if  leaving  children  from  said 
marriage,  then  said  trustees  to  assign  etc.,  and  dispose  of  tlie  property 
amongst  the  said  children,  share  and  share  alike,  at  such  time  and  in 
such  manner  as  said  Fitzroy  should  by  Avill  direct;  in  case  of  the 
death  of  said  Fitzroy  and  Mary,  without  children  from  said  marriage, 
then  said  trustees  to  convey  said  property  to  Eebecca  Bartlett,  the 
betrotlied  wife  of  Charles  Milburn  of  Quincy,  during  her  natural  life; 
and  in  case  of  issue  from  said  marriage  of  said  Rebecca  and  Charles, 
after  the  death  of  said  Rebecca,  said  property  to  be  conveyed  by  the 
trustees  to  said  issue;  and  in  case  of  no  issue  from  said  last  named 
marriage,  then  said  property  to  be  conveyed  by  said  trustees  to  Charles 
Milburn,  during  his  natural  life,  if  he  survived  said  Rebecca;  and 
after  the  death  of  said  Charles,  under  the  circumstances  set  forth, 
then  said  property  to  be  distributed  according  to  the  English  law  of 
descents,  among  the  heirs  and  legal  successors  of  said  Fitzroy,  in 
England.  Said  agreement,  which  was  substantially  set  forth,  was 
made  part  of  the  bill,  and  purported  to  have  been  signed  by  said  Fitz- 
roy Sommerville,  Mary  Turnbull  Milburn,  Joseph  Arters,  and  Peter 
Lott. 

The  bill  further  sets  forth,  that  complainants  executed  the  agree- 
ment  in   good   faith,    etc.;    and    that   April    22,    1841,    said 
*Fitzroy  and  said  Mary  intermarried  as  contemplated;  and  the[*107] 
same  day  said  Charles  Milburn  and  Rebecca  Bartlett  inter- 
married. 

The  complainants  allege  there  never  was  any  such  person  as  the  said 
admiral  sir  John  Fitzroy  Sommerville,  or  Anna  Sommerville,  as  rep- 
resented by  said  Fitzroy,  nor  had  said  Fitzroy  descending  to  him  any 
bank  stock,  turnpike  stock,  or  South  Sea  stock,  as  represented  by  him 
as  aforesaid;  and  that  the  whole  transaction  was  designed  to  impose 
upon  Mary,  and  to  induce  her  to  consent  to  said  marriage;  and  that 
all  of  said  statements  of  said  Fitzroy  were  a  fabrication,  except  as  to 
the  one  hundred  and  sixty  acres  of  land  near  Collinsville,  Madison  ' 
county,  Illinois,  which  property  is  described  as  the  south-east  quar- 
ter of  section  twenty-one,  in  town  three  north,  range  eight,  west  of  » 
the  third  principal  meridian,  and  was  owned  by  said  Fitzroy,  and  is 
the  identical  land  mentioned  by  said  Fitzroy  as  the  two  hundred  acres 
near  Collinsville.  The  bill  further  alleges  that  there  was  no  such  per- 
son in  existence  as  James  Pewtriss,  or  if  there  ever  was,  he  died  long 
since,  and  Fitzroy  knew  the  same. 

The  bill  further  alleges,  that  the  marriage  of  said  Fitzroy  and  Mary 
was  extremely  unfortunate;  and  that,  owing  to  the  discovery  of  the 
imposition  upon  her,  and  the  intolerably  bad  temper  of  said  Fitzroy, 
said  Mary,  shortly  after  the  marriage,  was  compelled  to  leave  him, 
and  return  to  her  brother's  house,  where  she  has  since  remained.  The 
complainants  allege  that  the  transfers,  etc.,  have  never  been  made,  as 
stipulated  in  the  agreement;  that  the  said  Mary  is  ready  and  willing 
to  make  a  transfer  of  the  lands  near  Collinsville,  as  agreed,  but  that 
said  Fitzroy,  in  his  life  time,  refused  to  unite  with  her  in  so  doing,  or 
to  comply  with  the  terms  of  said  agreement,  which  was  one  of  the 
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reasons  of  her  refusal  to  live  with  him;  that  said  Fitzroy  died  on  or 
about  August  28,  1847,  after  having  made  a  pretended  will,  by  which 
he  devised  all  his  real  estate,  embracing  the  land  near  Colli ii.sville,  to 
James  Hutchinson  and  John  L.  Clarke,  and  their  survivor,  in  trust 
for  one  Sarah  Fitzroy  Clarke,  a  minor,  styled  in  said  will  his  god-daugh- 
ter; that  said  agreement  was  recorded  in  Madison  county,  June  'Z'Z, 
1841,  long  before  the  will,  which  bears  date  June  15,  1844;  that  said 
Hutchinson,  John  L.  Clarke  and  Sarah  F.  Clarke  had  full  notice  of  the 
agreement  etc.;  that  said  Sommerville  styled  himself  in  the  will  John 

Vyvian  Fitzroy  Sommerville,  and  is  tlie  same  who  made  tlie 
[*108]*agreement,  and  married  said  Mary;  that  said  Hutchinson  and 

John  L.  Clarke  are  in  jjossession  of  the  land  near  Collinsvillf. 
under  said  will;  that  said  will  Avas  never  duly  signed  and  executed  as 
required  by  law,  and  if  ever  made  by  said  Fitzroy,  was  defectively  exe- 
cuted; that  there  never  was  any  issue  from  the  marriage  of  said  Fitz- 
roy and  said  Mary;  that  said  Kebecca,  \\\\o  intermarried  as  aforesaid, 
deceased  about  October  16,  1842,  leaving  a  son  named  Charles  Mil- 
burn;  that  said  Mary  and  the  said  child  have  a  right  to  the  execution 
of  transfers,  etc.,  to  the  comi)lainants,  which  complainants  are  entitled 
to  enforce;  that  one  Henry  J.  Kuntz  claims  title  to  the  land.  The 
bill  then  contains  a  prayer  for  relief  etc.,  and  Avaives  answer  under 
oath.  Annexed  to  the  bill  is  a  copy  of  the  will  of  said  Fitzroy,  deceased, 
and  the  affidavit  of  Charles  ]\Iilburn,  of  search  after  the  heirs  of  said 
Fitzroy,  which  proved  futile.  A  subpcena  was  issued  upon  the  above 
bill,  and  served  upon  John  L.  Clarke,  Sarah  F.  Clarke,  and  Janus 
Hutchinson  and  lienry  J.  Kuntz;  and  the  unknown  heirs  of  said 
Fitzroy  were  brought  into  court  by  publication. 

At  the  Miirch  term,  1848,  John  L.  Clarke  filed  his  answer,  stating 
he  was  ignorant  of  the  execution  of  the  agreement  set  forth  by  com- 
plainants, though  he  admitted  its  being  recorded  as  stated,  and  insistrd 
upon  proof  of  its  genuineness,  execution  and  delivery;  that  he  knew 
notliing  of  the  re|)resentations  alleged  to  have  been  made  by  said  Fitz- 
roy, or  the  identity  of  the  person  making  such  representations  and 
said  Fitzroy;  admires  that  John  Vyvian  Fitzroy  Sommerville  marrird 
Mary  Turnbull  Sommerville  early  in  1841,  and  that  he  has  heard  her 
maiden  name  was  Milbiirn;  insists  tliat  if  the  persons  named  in  coin- 
'  plainants' bill,  and  those  known  by  him,  were  the  same,  and  if  the 
agreement  is  genuine,  the  consideration  of  said  agreement  was  not 
merely  the  submission  to  the  marriage  ceremony,  and  the  assumiition 
of  the  marriage  vows,  by  said  Mary,  but  also  the  agreeing  to  keep  and 
the  actual  keeping  of  said  vows,  by  said  .Mary;  knows  nothing  of  the 
marriage  of  Charles  Milburn  and  Rebecca  Bartlett,  or  of  the  death  of 
William,  or  that  a  child  was  left,  or  whether  there  ever  w^ere  such  per- 
sons as  admiral  sir  .lolm  Fitzroy  Sommerville,  or  Anna  Maria  Som- 
merville, or  James  IVwtriss.  but  asks  proof  of  the  death  of  said  Few- 
triss;  does  not  know  tliat  said  John  V.  F.  Sommerville  was  ever  called 
upon  to  make  a  c«mveyanee  lus  averred,  and  denies  the  said 
[*109]*allegalion;  a^lmits  the'said  John  V.  F.  Sommerville  owned 
the  one  hundred  and  sixty  acres  of  land  described  as  the  south- 
east (|uarter  of  seetion  twenty-one,  town  three  north,  range  eight,  west 
of  third  principal  meridian. 

Said  answer  further  states,  that  a  few  weeks  after  the  marriage  of 
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said  John  V.  F,  and  said  Mary^  said  Mary  broke  lier  marriage  vows,  and 
■wilfully  deserted  her  said  husband,  and  absented  herself  for  more  than 
two  years,  without  any  reasonable  cause;  and  that  October  3,  1843, 
said  John  V.  F,  Sommerville  filed  his  petition  for  a  divorce  from  said 
Mary,  in  the  Madison  county  circuit  court  of  the  state  of  Illinois, 
praying  for  a  divorce,  upon  the  ground  said  Mary  had  wilfully  deserted 
and  absented  herself  from  said  Sommerville,  without  reasonable  cause; 
in  which  said  bill  Sommerville  averred  that  he  had  always  conducted 
himself  towards  said  iMary  as  a  kind  and  affectionate  husband;  that  upon 
the  filing  of  such  bill,  a  subpoena  was  duly  issued,  returnable,  eta,  and 
personal  service  thereof  was  duly  made  upon  said  Mary;  that  subse- 
quently, at  the  May  term,  1844,  of  said  court,  said  application  for  divorce 
came  up  for  trial,  but  said  Mary  did  not  appear;  and  jipon  such  trial  a 
decree  was  granted  and  made,  by  which  the  court  ordered,  decreed  and 
adjudged,  that  the  bonds  of  matrimony  between  said  John  V.  F.  Som- 
merville and  said  Mary  T.,  should  be  dissolved,  and  forever  held  for 
naught;  avers  the  identity  of  the  persons  divorced  with  those  named 
in  complainants'  bill  as  Mary  T.  Sommerville  and  John  Vyvian  Fitzroy 
Sommerville. 

The  answer  further  insists,  that  by  said  divorce  said  Mary  T.  for- 
feited all  claim  to  dower  in  the  estate  of  her  husband,  as  also  all  claim 
to  the  enforcement  of  any  agreement  for  jointure,  arising  from  said 
marriage,  as  also  all  claim  to  the  benefit  of  the  agreement  set  forth  by 
complainants. 

The  answer  further  shows,  that  said  John  V.  F.  died  August  28, 
1847,  leaving  a  will,  a  copy  of  which  is  annexed  to  complainants'  bill, 
by  which  said  John  L.  Clarke  and  James  Hutchinson  were  appointed 
executors,  and  by  which  all  the  real  estate  of  said  John  V.  F.,  embrac- 
ing the  one  hundred  and  sixty  acres  within  named  as  near  Collinsville, 
were  devised  as  stated  by  complainants;  that  said  will  was  duly  exe- 
cuted according  to  law,  and  after  the  decease  of  the  said  John  V.  F., 
upon  the  first  day  of  October,  1847,  was  duly  probated  and 
allowed,  and  *  recorded  by  and  before  the  probate  justice  of  [*110] 
the  peace  of  said  Madison  county,  and  the  same  day  letters  exe- 
cutory were  duly  granted  said  respondent,  said  Hutchinson  declining 
to  act,  and  the  respondent  duly  qualified  himself,  etc.  A  copy  of  the 
letters  executory  is  annexed  to  the  answer. 

The  answer  further  denies  said  Mary  was  forced  to  leave  her  hus- 
band's house,  and  insists  she  is  estopped  by  said  decree  of  divorce  from 
denying  that  said  divorce  was  on  account  of  a  breach  of  her  marriage 
vows,  as  stated  in  the  petition  then  filed.  Respondent  knows  of  no 
real  estate  which  was  of  said  John  V.  F.,  other  than  the  land  near  Col- 
linsville. 

On  the  28th  day  of  August,  1848,  Sarah  F.  Clarke,  minor,  by  her 
guardian  ad  litem,  E.  Keating,  filed  her  answer,  in  substance  the  same 
as  the  answer  of  John  L.  Clarke,  insisting  upon  strict  proof  of  the 
allegations  of  which  she  is  ignorant;  and  further  insisting,  that  not 
only  said  Mary,  but  all  other  persons  claiming  through  the  agreement 
set  forth  by  complainants,  forfeited  their  claims  by  said  divorce;  and 
that  the  trusts  sought  to  be  established  were  thereby  destroyed,  and 
all  interest  of  the  complainants  divested,  and  the  rights  and  interests  of 
John  V.  F.  Sommerville  restored. 
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The  answer,  in  addition,  says  tliat  said  agreement  was  made  without 
any  consideration  between  said  John  V.  F.  and  Charles  Milburn,  or 
any  otlier  person  than  said  Mary;  and  that  said  consideration  had 
Avholly  failed,  as  within  stated;  also  denies  that  said  Mary  was  com- 
pelled, by  bad  treatment,  or  from  the  temper  of  said  John  V.  F.,  or 
from  any  other  cause  on  his  jjart,  to  leave  her  husband,  but  insists  that 
he  conducted  himself  as  a  good,  kind  and  affectionate  husband, 
towards  said  Mary;  also  dejiies  all  fraud  on  the  part  of  said  John  V. 
F.  in  obtaining  said  marriage,  but  insists  that  said  Mary,  before  said 
marriage,  came  to  Madison  county,  and  spent  several  days  in  examin- 
ing said  John  Y.  F.'s  property;  and  so  far  from  fraud  on  the  part  of 
said  John  Y.  F,  towards  said  Mary,  it  was  rather  a  matrimonial  specu- 
lation on  her  part. 

On  the  31st  of  August,  1848,  the  complainants  filed  their  exceptions 
to  tlie  answers  of  the  respondents;  objecting  — 

1.  To  the  sufficiency  of  the  facts  set  forth  in  the  answers. 

2.  That  the  rights  of  the  other  persons  in  the  agreement  could  not 

be  affected  by  the  acts  of  said  Mary. 
[*111]     *3.  That  said  John  Y.  F.,  being  guilty  of  fraud  previous 

to  the  marriage,  the    respondents,    under  the  circumstances, 
could  not  avail  themselves  of  the  divorce. 

4.  That  the  consideration  of  the  agreement,  /.  e.  marriage,  was 
superior  to  that  in  favor  of  devisee. 

5.  That  complainants,  having  an  equitable  estate  prior  to  the  devisee, 
and  being  trustees  for  persons  other  than  said  ^lary,  can  not  be  affected 
by  her  acts,  or  by  the  acts  of  the  said  John  V.  F. 

6.  That  the  answers  present  no  defence. 

The  exceptions  were  heard,  and  pro  forma  morruled;  and  the 
complainants  then  filed  their  replication. 

On  tlie  20t]i  March,  1849,  an  agreement  was  nvide  between  the  part- 
ies to  tlie  suit,  by  which  the  identity  of  the  i)arties  divorced,  and  the 
Fitzroy  Sommervillc  and  Mary  T.  Milburn,  named  in  complainants' 
bill,  was  admitted;  also,  that  the  divorce  was  granted  as  stated  in  the 
answers;  also,  that  the  facts  set  forth  in  the  bill,  which  were  not  denied 
in  the  answers,  and  the  facts  set  forth  in  the  answers,  were  true.  These 
admissions  Avere  not,  however,  to  conclude  the  parties,  except  in  the 
supreme  court;  and  their  object  was  stated  to  be  to  obtain  a  decision 
of  the  supreme  court  upon  the  effect  of  the  divorce  upon  the  marriage 
agreement  or  covenant  set  forth  in  the  bill;  and  all  the  facts  neces- 
sary to  bring  that  (piestion  before  the  court  are  admitted  to  be  estab- 
lished. 

At  the  August  term,  1849,  a  rule  was  entered  upon  the  defendants 
Ilutchinson,  Mary  T.  Sommerville,  and  Henry  J.  Kuntz.  to  jdead  by 
12  o'clock;  and  sul)se(|uently.  the  court  to  whom  the  other  defendants 
and  the  com])lainants  had  submitted  their  cause  at  the  March  term, 
Underwood,  judge,  presiding,  rendered  a  final  decree  in  favor  of  the 
complainants,  setting  aside  the  will  of  said  John  V.  F.,  deceased,  aa 
to  comi)lainants,  aiul  directing  said  Hutchinson,  John  L.  and  Sarah 
F.  Clarke,  to  join  in  a  conveyance  of  said  one  hundred  and  sixty 
acres  to  the  comi)lainants;  and  upon  their  failure,  the  said  convey- 
ance to  be  made  by  the  master  in  chancery;  the  same  to  be  held  and  pro- 
ceeded in  by  the  complainants,  in  the  fulfilment  of  the  trusts  set  forth 
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in  the  marriage  articles;  and  that  complainants  pay  costs  out  of  the 
profits  of  the  land.     And,  upon  the  23d  day  of  August,  1849, 
made  the  following  further  agreement  :   "it  is  *further  stip-[*112] 
ulated  that  this  suit  shall  go  by  appeal  to  (1st  district,  at  Spring- 
field,) the  supreme  court,  without  any  appeal  bond  being  filed." 

Errors  assigned:  That  decree  should  have  been  for  respondents  in 
the  court  below.  Second,  the  court  below  decided  that  the  divorce 
set  up  by  appellants  was  no  bar  to  the  aid  and  relief  sought  for  in 
complainants'  bill. 

E.  Keatij^g,  for  appellants:  1.  Marriage  is  not  merely  a  civil  in- 
stitution, but  a  contract  of  the  most  high  and  important  character; 
the  parties  to  which  possess  rights,  and  are  liable  to  disabilities,  cor- 
responding to  the  observance  or  breach  of  the  duties  belonging  thereto. 
2.  A  jointure  is  a  bargain  and  contract  of  livelihood,  adjoined  to  the 
contract  of  marriage,  being  a  competent  provision  of  freehold,  lands, 
etc.,  for  the  wife,  to  take  eifect  after  the  death  of  the  husband,  if  she 
herself  is  not  the  cause  of  the  determination  or  forfeiture  of  it.  2  Tom- 
lin's  Law  Die,  27,  title,  "Jointure;"  1  Institutes,  36;  3  Bacon's  Ab., 
710;  Jacob's  Law  Die,  title,  "Jointure;"  1  Cruise,  199.  3.  Elope- 
ment by  a  wife,  without  subsequent  reconciliation,  bars  dower.  3 
Comyn's  Dig.,  490;  2  Bacon's  Ab.,  384;  Clancy  on  the  Eights  of  Mar- 
ried Women.  201.  4.  Adultery  is  a  bar.  Hethington  v.  Graham,  19 
Com.  Law  Rep.,  31.  5.  A  court  of  equity  will  not  assist  a  wife  to 
recover  property  settled  to  her  separate  use,  where  she  elopes.  3 
Comyn's  Dig.,  502;  Hill  on  Trustees,  411;  Carr  v.  Estabrook,  4  Ves., 
148;  Bullock  v.  Menzies,  4  Ves.,  798;  Moor  v.  Moor,  1  Atkyns,  277; 
Watkins  v.  Watkins,  2  Atkyns,  96;  Clancy  on  Rights  of  Married 
Women,  380,  568.  6.  Marriages  are  dissolved  by  divorce  a  vinculo 
matrimonii,  and  such  divorce  renders  the  marriage  void  ab  initio. 
Clancy  on  the  Rights  of  Married  Women,  201;  2  Bacon's  Ab.,  370; 
Reeve's  Dom.  Relations,  55;  1  Cruise,  165;  Bays  et  ux.  v.  Gillespie,  2 
J.  R.,  117.  7.  Dower  is  an  incident  of  marriage,  and  is  barred  by  a 
divorce,  a  vinculo.  3  Comyn's  Dig.,  490,  title,  "Dower;"  1  Cruise, 
165;  Clancy  on  the  Rights  of  Married  Women,  197;  2  Bacon's  Ab., 
370,  title,  "Dower;"  Coke  Lit.,  33,  b;  1  Rob.,  681;  1  Hilliard's  Ab., 
60,  61.  8.  Marriage  articles  and  agreements  are  barred  by  a  divorce, 
a  vinculo.  2  Kent,  100,  note;  Chanand  v.  Chanand,  1  N.  Y. 
Leg.  Observer,  134.  9.  The  *articles  of  agreement  pass  no  legal  [*113] 
title,  but  require  the  aid  of  a  court  of  equity,  to  enforce  them. 
This  will  be  refused.  First,  on  account  of  the  misconduct  of  the  wife. 
See  former  authorities  above  cited.  Second,  by  the  divorce  there  is  a 
failure  of  consideration,  and  the  wife  stands  here  as  a  volunteer,  and 
as  such,  aid  must  be  refused.  Hill  on  Trustees,  83,  127;  2  Sugdenon 
Vend.,  169;  1  Madd.  Ch.,  414;  Ellison  v.  Ellison,  6  Ves.,  662;  Webb 
V.  A.M.  and  F.  Ins.  Co.,  5  Gilman,  223.  Third,  complainants  are 
mere  volunteers.  See  authorities  above  cited;  1  Hilliard's  Ab.,  202. 
10.  The  complainants  are  not  proper  parties  complaining,  and  the 
wife  is  improperly  made  defendant.  11.  A  complainant  should  not  delay 
seeking  aid.     Hill  on  Trustees,  168. 

J.  Gillespie,  for  appellees:  1.  Marriage  is  a  consideration  of  the 
highest  character  in  law.     7  Peters.  393;  2  Kent,  172,  note  cj  4  Dal- 
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las,  306.  2.  The  statute  of  Illinois  of  1833,  only  bars  dower.  See 
R.  L.  111.  1833,  page  238.  3.  As  to  whether,  under  the  provisions  of 
said  section,  any  other  misconduct  will  bar  dower  than  adultery.  See 
sec.  12,  R.  L.  111.  1833,  page  238;  3  Peere  Williams'  Eep.,  276.  4. 
The  divorce  in  this  case  was  not  a  divorce  a  vinculo,  as  defined  by  the 
English  law.  See  1  Black.  Com.,  440.  5.  Adultery,  either  Ijefore  or 
after  agi'eemcnt  made  in  consideration  of  marriage  as  a  jointure,  will 
not  bar  the  jointure.  1  Ball  &  Beaty,  204;  13  Vesev,  442;  3  P.  Wil- 
liams, 276;  4  Kent,  55;  4  Bos.  &  Pul,  121;  1  Cruise's  Digest,  219,  sec. 
3,  4,  5  and  6.  G.  Articles  entered  into  before  marriage,  in  considera- 
tion of  marriage,  vesting  certain  lands,  etc.,  upon  the  wife,  will  be  en- 
forced in  equity,  even  if  the  wife  be  guilty  of  adultery.  1  Atkyns, 
272;  4  Vesey,  146,  798.  7.  In  New  York,  jointure  is  forfeited,  on 
account  of  adultery,  by  statute.     4  Kent,  55,  note  c. 

Treat,  C.  J.  The  object  of  this  bill  is  to  enforce  the  specific  exe- 
cution of  an  agreement  made  in  consideration  of  a  marriage  that  was 
subsequently  solemnized.  It  is  contended  that  the  decree  for  a  divorce, 
obtained  by'the  husband  on  account  of  the  misconduct  of  the  wife, 
extinguished  all  right  on  lier  part  to  insist  on  the  performance  of  the 

agreement. 
[*114]  *  By  the  English  law,  divorces  a  vinculo  matrimonii  were  only 
granted  for  causes  existing  prior  to  the  marriage  —  such  as  pre- 
contract, consanguinity,  affinity,  and  corporeal  infirmity.  The  sen- 
tence of  divorce  pronounced  tlie  marriage  void,  as  having  been  unlaw- 
ful ah  initio.  It  avuidcd  the  marriage  from  the  beginning,  and  remitted 
the  parties  to  their  original  rights. 

Divorces  a  mensa  et  thoro  were  granted  for  causes  arising  after  the 
marriage.  The  effects  of  such  a  divorce  were  very  different.  The 
sentence  did  not  dissolve  the  marriage,  but  only  provided  for  the  sepa- 
ration of  the  ])arties.  The  marriage  relation,  and  most  of  the  rights 
and  duties  growing  out  of  it,  still  continued.  The  obligation  of  the 
husband  to  support  the  wife,  and  his  marital  rights  to  her  property, 
still  subsisted.  The  rights  of  the  wife  to  dower  and  a  marriage  settle- 
ment were  unimpaired. 

The  only  divorce  authorized  by  our  statute  is  a  vinculo  matrimonii. 
It  is  granted  as  Avell  for  causes  arising  after  as  for  those  existing  before 
the  marriage.  The  consequences  are,  however,  much  modified  by  llio 
statute.  The  legitimacy  of  the  issue  is  not  affected,  except  where  the 
marriage  is  declared  void  on  the  ground  of  a  prior  marriage.  The 
wife  does  not  lose  her  dower,  nor  tlie  benefit  of  a  jointure,  unless  tlie 
divorce  is  granted  for  her  fault  or  misconduct.  The  court  granting 
the  divorce  may  allow  her  alimony.  The  decree  does  not  avoid  tlie 
marriage  ab  initio,  except  in  the  case  of  pre-contract,  but  only  annuls 
it  from  the  time  the  decree  is  pronounced.  But,  subject  to  these  quali- 
fications, the  divorce  is  absolu('.\  The  marriage  is  dissolved,  and  nil 
rights  and  obligations  dependent  on  the  existence  of  tlie  marria-e 
relation,  are  extinguished.  The  jiarties  are  no  longer  husband  and 
wife,  but  are  permitted  to  marry  at  pleasure.  The  husband  is  released 
from  all  obligation  to  maintain  the  wife,  and  his  right  to  her  separate 
property  is  at  an  end.  The  rights  of  the  wife  to  his  estate,  and  to 
receive  a  support  from  it,  further  than  they  are  saved  by  the  statute, 
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or  allowed  by  the  court  in  the  way  of  alimony,  are  determined.  It  fol- 
lows that  this  suit  can  not  be  maintained.  The  sole  object  of  the 
agreement,  so  far  as  the  wife  was  concerned,  was  to  provide  her  a  sup- 
port as  the  widow  of  iSommerville.  Before  any  estate  was  vested  in 
the  trustees,  the  marriage  was  dissolved,  for  her  misconduct,  and  she 
ceased  to  be  his  wife.  He  was  no  longer  legally  or  morally 
bound  to  *  support  her,  or  to  carry  mto  effect  any  provision[*115j 
previously  intended  for  that  purpose.  His  duty  to  suj^port  her 
was  extinguished  by  the  dissolution  of  the  marriage,  and  with  it  fell 
her  right  to  demand  the  execution  of  the  trust.  It  is  only  in  the 
capacity  of  wife,  or  widow,  that  she  can  compel  the  jDcrformance  of 
the  agreement.  This  must  be  the  basis  of  her  right  to  relief.  She 
stands  in  neither  relation.  Ceasing  to  be  the  wife  of  Sommerville 
when  living,  she  could  not  become  his  widow  by  surviving  him. 

If  the  estate  had  been  conveyed  to  the  trustees,  in  pursuance  of  the 
agreement,  it  is  possible  that  her  right  to  receive  the  income,  would 
not  be  lost  by  the  divorce;  but  upon  this  question  we  express  no 
opinion.  If  there  had  been  children  of  the  marriage,  it  is  probable 
that  the  agreement  might  be  enforced  for  their  benefit.  But  it  would 
be  done  for  the  sake  of  the  children,  and  not  on  account  of  the  mother. 

The  statements  in  the  bill,  respecting  the  conduct  of  Sommerville, 
can  not  be  considered.  It  can  not  now  be  insisted  that  he  was  not 
entitled  to  the  divorce.  The  decree  must  be  held  conclusive  of  the 
matter  in  this  collateral  proceeding. 

Nor  can  the  suit  be  maintained  for  the  benefit  of  the  heir  of  Charles 
and  Eebecca  Milburn,  to  whom  the  estate  was  to  go,  in  default  of 
issue  of  the  marriage.  Neither  the  parents,  nor  the  child,  partici- 
pated in  the  consideration  on  which  the  agreement  was  founded.  It 
was  a  voluntary  trust  as  to  them.  The  principle  is  well  settled,  that 
a  court  of  equity  will  not  lend  its  aid  to  establish  a  trust  at  the 
instance  of  mere  volunteers.  If  the  transaction,  on  which  a  voluntary 
trust  is  attempted  to  be  established,  is  still  executory  or  incomplete, 
the  court  will  decline  all  interference  in  the  matter. 

The  decree  of  the  circuit  court  must  be  reversed,  with  costs,  and 
the  bill  dismissed.  Decree  reversed. 

Michael  O'Coistitbr  and  Kichard  Boyd  v.  John"  Mullen.  [*116] 

Error  to  Sangamon. 

1.  Judgment  —  uncertain  and  'bad.  Action  against  two  defendants,  service 
upon  one  only,  default  was  entered  against  the  "  defendants;  "  a  judgment  that 
the  plaintiff  recover  of  and  from  the  "  defendant,"  held  bad  for  uncertainty. (1) 

2.  Bail  bond  —  measure  of  recaoery.  In  an  action  upon  a  bail  bond,  where 
the  defendant  makes  default,  the  clerk  does  not  assess  the  debt.  The  default 
admits  the  debt,  which  is  the  penalty  of  the  bond.  The  assessment  is  of  the 
damages,  occasioned  by  the  breach  of  the  condition,  which  will  be  the  amount  of 
the  recovery  in  the  suit  in  which  the  bond  was  given. 

'  3.  Judgment  —  amendment  of.  An  amendment  of  a  judgment,  at  a  term  sub- 
sequent to  that  in  which  it  was  rendered,  without  notice  to  the  opposite  party, 
will  not  avail  the  party  making  the  amendment.  (2) 

(1)  But,  where  in  entering  an  order  of     ploy,   such  order  will  not  be  reversed 
court,  the  clerk  used  the  plural  instead     for  the  misprision  of  the  clerk,     Lafiin 
of  the  singular  number  in  parts  of  it,     v.  White,  38  111.,  340. 
not vvitlistanding  which  the  order  showed        (2)  Following  O'Conner  v.  UxxWen.ante, 
which  word  tlie  court  designed  to  em-     p.  57^  ^i^jch  see  and  note  to  syllabus  3. 
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This  was  an  action  upon  a  bail  bond,  returned  into  the  Sangamon 
county  circuit  court,  at  November  term,  1848.  The  return  of  tlie 
sununons  showed  service  upon  Boyd,  and  that  O'Conner  was  not 
found.  During  the  same  term  the  following  order  and  judgment  was 
entered:  '*  This  day  came  the  plaintiff,  by  his  attorney,  and  it  appear- 
ing to  the  satisfaction  of  the  court  that  the  defendants  has  been 
regularly  served  with  process,  and  he  being  three  times  solemnly  called, 
came  not,"  etc.,  "  it  is  ordered  by  the  court  that  the  plaintiff  recover 
of  and  from  the  said  defendants  the  debt  in  the  plaintiff's  declaration 
mentioned.  But  because  the  debt  is  unknown  to  ihe  court  it  is  ordered 
that  the  clerk  make  an  assessment,  and  he  having  assessed  the  same 
to  the  sum  of  two  liundred  dollars,"  etc.,  ''it  is  therefore,  ordered 
and  adjudged  by  tlie  court,  that  the  plaintiff  recover  of  and  from  the 
defendant  the  sum  of  two  hundred  dollars,  the  debt  aforesaid,"  etc. 
This  judgment  was  ])efore  Treat,  judge. 

At  the  August  term,  1849,  of -the  said  Sangamon  circuit  court,  before 
Davis,  judge,  on  motion  of  the  plaintiff,  the  judgment  was  amended 
so  as  to  make  it  a  judgment  against  Richard  Boyd  only;  and,  also,  so 
as  to  show  that  it  was  referred  to  the  clerk  to  assess  the  damages,  and 
that  he  reported  that  the  damages  amounted  to  two  hundred  dollars: 
and  also  to  make  it  a  judgment  for  two  liundred  dollars  debt,  etc.,  to 
be  discharged  by  the  payment  of  two  luiudred  dollars  in  damages. 

Boyd  sues  out  the  writ  of  error,  and  assigns  for  error:  Tliat  the 
declaration  is  insufficient,  not  showing  any  cause  of  action;  that  the 

judgment  is  erroneous,  being  rendered  for  the  whole  debt  with- 
[*117]  out  any  assessment  of  damages;  that  the  judgment  *was  against 

both  defendants,  one  only  having  been  served;  that  the  court 
below  had  no  power  to  make  an  amendment  of  the  record,  without 
notifying  defendants;  and  that  the  clerk  had  no  power  to  assess  the 
damages. 

E.  N.  Powell,  for  plaintiffs  in  error:  The  objections  to  the  dec- 
laration are,  that  it  does  not  show  that  the  ca.  sa.  rightfully  issued; 
it  not  ai)pearing  that  any  affidavit  was  made,  that  defendant,  O'Con- 
ner, refused  to  surrender  etc.  Kev.  Stat.,  283,  sec.  1.  It  does  not 
appear  that  O'Conner  was  lawfully  held  to  bail  in  the  original  action; 
there  being  nothing  to  show  that^  he  refused  to  deliver  up  his  estate 
for  the  ])enefit  of  his  creditors,  or  that  there  was  a  strong  presumption 
of  fraud.  Old  Const.,  sec.  15,  art.  8;  Rev.  Stat.,  pa.  38.  Tlie  bond 
was  given  to  release  from  an  unlawful  custody,  and  was  void.  The 
declaration  shows  that  the  original  judgment  against  O'Conner  was  in 
daniiiges,  but  the  declaration  alleges  also  that  the  suit  was  in  debt. 
There  is  no  sufficient  averment  to  give  the  court  jurisdiction.  Tin; 
return  shows  service  of  the  summons  on  Boyd  only.  The  language  nf 
the  judgment  is  loose,  but  it  clearly  makes  a  judgment  against  bdli 
defeud;iuts.  The  judgment  being  against  botji  defendants,  only  one 
of  whom  was  properly  in  court,  the  whole  judgment  must  be  reverseii. 
and  cannot  be  allinned  as  to  one  and  reversed  as  to  the  other.  IIay>' 
Adm'rs  V.  Thomas  et  at.,  Breese,  137;  14  John  R.,  417.  Notice  not 
having  been  given  to  defendant  in  the  court  l)elow,  of  the  aniendinent 
sought  to  be  made  to  the  judgment,  that  amendment  goes  for  nothing. 
The  clerk  liad  not  authority  to  make  the  assessment. 
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S.  T.  Logan,  for  defendant  in  error:  The  clerk  is  authorized  to 
make  the  assessment.  Practice  act,  Eev.  Stat.,  sec.  15,  page  415. 
The  condition  of  the  bail  bond  is,  that  the  security  will  pay  the  judg- 
ment, if  he  does  not  surrender  his  principal.  The  only  assessment  to 
.be  made  was  for  the  clerk  to  compute  the  amount  due  on  the  judg- 
ment. The  amendment  of  the  judgment  was  properly  made,  l^otice 
to  the  defendant  would  have  been  useless;  he  could  not  do  any  thing 
in  court  by  jDroducing  evidence.  The  correction  was  of  a  mere 
clerical  mistake,  apparent  upon  the  record,  and  to  be  *corrected[*lI8] 
by  it.  The  defendant  was  not  in  any  wise  injured;  the  amend- 
ment was  only  necessary  for  the  perspicuity  of  legal  proceedings. 

E.  N".  Powell,  in  reply:  The  bond  in  question  was  not  for  the 
payment  of  money  only.  The  clerk  had  to  resort  to  other  evidence 
than  the  bond,  from  which  to  make  up  his  assessment.  This  case  does 
not  come  within  the  purview  of  the  fifteenth  section  of  the  practice 
act. 

Trumbull,  J.  This  was  an  action  of  debt  upon  a  bail  bond.  Boyd 
alone  was  served  with  process.  Judgment  by  default  was  entered 
against  the  "  defendants,"  for  the  debt,  in  the  declaration  mentioned, 
and  the  record  then  recites  that,  '•'  because  the  debt  is  unknown  to  the 
court,  it  is  ordered  that  the  clerk  make  an  assessment,"  which  he 
did,  and  reported  the  same  to  be  two  hundred  dollars;  whereupon  the 
court  adjudged,  '^  that  the  plaintiff  recover  of  and  from  the  defendant 
the  sum  of  two  hundred  dollars  aforesaid,  together  with  his  costs." 

This  judgment  was  clearly  erroneous.  It  was  error  to  enter  a  judg- 
ment by  default  against  both  defendants,  when  only  one  had  been 
served  with  process;  and  the  final  judgment, although  against  but  one 
defendant,  leaves  it  uncertain  which. 

It  was  also  erroneous  to  direct  the  clerk  to  assess  the  debt.  The 
default  admitted  the  debt,  which  was  the  penalty  of  the  bond,  and  an 
assessment  should  have  been  directed  of  the  damages,  occasioned  by 
the  breach  of  the  condition  of  the  bond,  which  would  be  the  amount 
of  the  recovery  in  the  suit,  wherein  the  bail  bond  was  given. 

This  judgment,  which  was  rendered  at  the  November  term,  1848,  of 
the  Sangamon  circuit  court,  was  amended  at  the  August  term,  1849, 
of  the  same  court,  so  as  to  be  a  judgment  against  Boyd  alone,  and 
was  also  made  formally  correct;  but  the  amendment  was  made  on 
motion  of  the  plaintiff  below,  without  notice  to  the  opposite  party, 
and  can  not,  therefore,  avail  him,  upon  the  authority  of  the  case  of 
O'Connor  v.  Mullen,  decided  at  the  present  term. 

The  judgment  of  the  circuit  court  is  reversed  and  the  cause  re- 
manded. 

Judgment  reversed. 


♦Jeremiah  Smith,  for  the  use  of  Warburton  &  Rosseter,  [*119] 
V.  Major  Robinson. 

Error  to  Hancock. 

1.  Costs  —  security  for — non  resident.      Section  1,  chapter  26,  revised  stat., 
[1845]  requires  tlie  court  to  dismiss  a  suit  on  motion,  whenever  the  plaintiff,  or  in 
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case  the  suit  is  brought  in  the  name  of  one  for  the  use  of  another,  whenever  that 
other  is  a  non  resident  of  the  state,  and  fails  to  file  security  for  costs.(l) 

3.  Sa.me.  Security  for  costs  must  be  given  iu  all  cases,  where  the  real  plaintiff 
is  a  non  resident;  and  iu  all  cases  where  the  person  for  whose  use  a  suit  is  com- 
menced, is  a  non  resident.  (2) 

This  was  a  suit  originally  commenced  by  the  plaintiffs  in  error 
against  the  defendant  in  error,  before  a  justice  of  the  peace,  in  Han- 
cock county.  The  plaintiffs  recovered  a  judgment,  and  the  defen- 
dant took  an  appeal  to  the  circuit  court. 

At  the  September  term,  1849,  of  the  Hancock  circuit  court,  the 
defendant,  upon  affidavit  filed,  moved  to  dismiss  the  appeal,  on  the 
ground  that  the  plaintiffs  for  whose  use  the  suit  is  brought,  arc  non 
residents  of  the  state,  and  that  they  liad  not  filed  a  bond  for  costs. 
Minshall,  judge,  sustained  the  motion  to  dismiss,  and  the  plaintiffs 
brought  the  case  to  this  court  by  writ  of  error. 

In  this  case,  a  similar  motion  to  dismiss,  grounded  upon  similar 
affidavit,  was  entered;  which  was  allowed  by  the  court. 

G.  Edwards,  jr.,  for  the  motion,  cited  3  Oilman,  Buckmaster,  use 
of  Denham,  v.  Beames,  p.97;l  Scanimon,  192;  Revised  Stat.,  p.  126, 
section  1. 

R.  S.  Blackwell,  contra,  cited  1  Scammon,  581;  3  Gilraan,  p.  1; 
Revised  Stat.,  ]).  128,  section  16. 

Trumbull,  J.  The  defendant  moves  to  dismiss  this  writ  of  error, 
for  the  reason  as  shown  by  affidavit,  that  Warburton  &  Rosseter,  for 
whose  use  it  is  prosecuted,  are  not  residents  of  the  state,  and  because 
no  security  for  costs  has  been  filed. 

Section  1,  ch.  26,  R.  S.,  declares,  that  *'inall  cases  in  law  or  equity, 
where  tlie  plaintiff,  or  person  for  whose  use  the  action  is  to  be  com- 
menced, shall  not  be  a  resident  of  this  state,  the  plaintiff,  or  person 
for  wliose  use  the  action  is  to  be  commenced,  shall,  before  he  insti- 
tutes such  suit,  file,  or  cause  to  be  filed,  with  the  clerk  of  the 
(*120jcircuit  or  supreme  court  in  which  *the  action  is  to  be  com- 
menced," security  for  costs;  and  the  second  section  of  the  same 
chapter  declares,  that  "  if  any  such  action  shall  be  commenced  with- 
out filing  such  instrument  of  writing,  the  court,  on  motion,  shall  dis- 
miss the  same." 

These  provisions  of  the  statute  are  plain  and  positive,  requiring  the 
court  to  dismiss  a  suit  on  motion,  whenever  the  plaintiff  —  or  in  case 
the  suit  is  brought  in  the  name  of  one  for  the  use  of  another  —  wlnn- 
ever  that  other  is  a  non  resident  of  the  state,  and  fails  to  file  security 
for  costs. 

The  court  has  no  discretion  in  the  matter,  and  there  is  no  room 
for  construction,  where  the  terms  of  a  statute  are  clear  and  unam- 
biguous. The  legislature  had  an  undoubted  right  to  pass  the  law  in 
oucstion,  and  it  is  enough  for  the  court  to  know,  that  thus  it  is  written. 

It  is,  however,  insisted,  that  a  different  construction  has  been  put 
upon  this  statute  in  the  case  of  Ciiton  v.  Harmon,  1  Scam.,  581.  Tliat 
case  was  unlike  this.  There  the  objection  was,  that  the  nominal  plain- 
tiff—  not  the  person  for  whose  use  the  suit  was  brought — was  a  non 

(1)  See  R.  Stat.,  1874.  p.  297,  §  1.  1885),  p.  38,  note  1,  where  authorities a« 

(2)  See  White  v.  Stafford,  Breese  (ed.     *«  security  for  costs  are  collated. 
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resident.  A  proper  construction  of  the  statute,  in  connection  with 
the  decisions  that  have  been  made,  requires  security  for  costs  in  all 
cases,  where  the  real  plaintiff  is  a  non  resident;  or  in  case  the  suit  is 
instituted  by  one  person  for  the  use  of  another,  where  the  person  for 
whose  use  the  suit  is  commenced  is  a  non  resident.  The  statute  does 
not  require  a  non  resident  nominal  plaintiff,  suing  for  the  use  of  a  res- 
ident, to  file  security  for  costs,  and  this  is  all  that  is  decided  by  the 
case  of  Oafon  v.  Harmon,  but  it  does  require  that,  the  person  for  whose 
use  the  action  is  to  be  commenced,  should,  if  a  non  resident,  file 
security  for  costs,  *'  before  he  institutes  suit,"  thereby  treating  the 
person,  for  whose  use  the  suit  is  brouglit,  for  this  purpose,  as  the 
real  party  instituting  it. 

This  construction  reconciles  all  the  decisions  that  have  been  made 
—  Seward  v.  Wilson,  1  Scam.,  192;  Rijjley  v.  Morris,  2  Gilm.,  381  — 
and  gives  force  and  efficacy  to  the  statute,  while  a  different  decision 
would  render  wholly  nugatory  one  of  its  plainest  requirements. 

The  motion  to  dismiss  the  writ  of  error  must  be  allowed. 

Motion  sustained. 

*  William  F.  Barrows  v.  The  People.  [*121] 

Error  to  Madison. 

1.  Venue — change  of.  If  an  applicant  for  a  change  of  venue  swears  that  informa- 
tion of  the  facts  which  were  made  the  basis  of  the  application,  came  to  his  knowl- 
edge on  the  day  the  petition  was  prepared,  and  the  notice  was  given  that  the 
motion  would  be  made,  it  is  equivalent  to  stating  that  he  had  then  received  the 
information  for  the  first  time. 

2.  Perjury — allegation  and  proof  of  .  Perjury  might  be  assigned  on  such  an 
oath,  and  the  guilt  of  the  accused  established,  by  proving  that  he  had  a  knowledge 
of  the  facts,  prior  to  the  day  on  which  the  petition  was  verified. 

3.  Venue —  tohen  one  accused  7ias  a  right.  It  is  error  to  deny  a  change  of  venue, 
where  the  prisoner  has  shown  a  clear  right  to  it,  and  in  such  a  case,  all  subsequent 
proceedings  of  trial  and  conviction  will  be  set  aside,  and  the  cause  remanded,  and 
the  prisoner  placed  in  statu  quo.{\) 

An  indictment  for  larceny  was  found  against  Barrows  at  the  March 
term,  1849,  of  the  Madison  circuit  court.  Barrows  pleaded  not  guilty, 
and  entered  his  motion  for  a  change  of  venue;  having  given  the  prose- 
cuting attotney  written  notice  of  his  intention  to  make  such  motion. 
Notice  of  the  application  was  given  the  day  prior  to  the  making  of  the 
motion,  and  the  day  on  which  the  petition  was  verified. 

The  motion  for  a  change  of  venue  was  grounded  upon  the  following 
petition  and  affidavit: 

Cited —  Knickerbocker  Ins.  Co.  v.  Tol-  tion  of  the  statute  of  1845,  applicable  to 

man,  80  111.,  106.  criminal   causes  not   capital,  vesting   a 

(1.)  To  the  same  effect  in  Clark  v.  Peo-  discretion  in  the  court  to  grant  or  deny, 

pie,  1   Scam.,   117;  Maton  v.  People,  15  Gray  «.  People,  26  111.,  345.     This  sta't- 

111.,  536,  which  latter  case  was  distin-  ute  was  amended  in  respect  of  the  motion 

guished,  inasmuch  as  it  was  a  cause  in  when  based  upon  prejudice  of  the  judge 

a  local  court  acting  under  an  exceptional  by  statute  of  1881,  May  31,  L.  1881,  p. 

law  in  respect  of  change  of  venue.     In  156,  Cothran's   Stat.,  ch.    146,  ^^  18-26. 

civil  cases  the  holding  of  the  text  has  In  capital  cases  there  can  be  no  disproof 

been  followed  in   M'Goon  v.    Little,    2  of  the  petition,  and  the  court  has  no  dis- 

Gilm.,  42;  Knickerbocker  Ins.  Co.  ».  Tol-  cretion  to  refuse  the  application.     Per- 

maD,80ni.,  106.  By  statute  of  1861, Feb.  teet  «.  People,  65   111.,  230;   RafEerty  «. 

21,  L.  1861,  p.  182,  there  was  a  modifica-  People,  66  111.,  118. 
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•'  People  ) 

V.  >  Larceny. 

William  F.  Barrows,  ) 

"  Of  the  August  term  of  the  Madison  circuit  court,  a.  d.  1849. 

'MVilliam  F.  Barrows  would  respectfully  represent  and  show  unto 
your  honor,  that  he  verily  believes  he  will  not  receive  a  fair  and  imi)ar- 
tial  trial  in  the  above  entitled  cause,  on  account  that  the  minds  of  tlie 
inhabitants  of  the  county  of  Madison,  Illinois,  are  prejudiced  against 
him.  He  further  states,  that  information  of  the  facts  came  to  his 
knowledge  to-day.  AVherefore  he  prays  that  said  trial  may  be  removed 
to  the  next  county,  where  the  causes  above  complained  of  do  not  exist. 

*'  William  F.  Baurows. 
"  State  of  Illinois,     ) 
Madison  county,  f 

"William  F.  Barrows,  being  duly  sworn  according  to  law,  deposes 
and  says,  that  the  facts  set  forth  in  the  above  petition  are  true,  in  sub- 
stance and  in  fact,  according  to  the  best  of  his  knowledge  and  belief. 

"  William  F.  Bakhows. 
[*122]      * "  Subscribed   and   sworn  to  before   me,  this   22d  day  of 
August,  A.  D.  1849. 

"  Wm.  T.  Brown,  CTkr 

The  court  overruled  said  motion  for  a  change  of  venue,  for  the  rear' 
son  that  tlie  notice  had  not  been  given  in  time,  and  because  the  affiant 
did  not  state  when  the  knowledge  of  the  prejudice  of  the  inhabitants 
of  Madison  county  first  came  to  his  knowledge.  To  this  decision 
defendant  excepted,  and  a  bill  of  exceptions  was  tiled.  And  on  the  24th 
August  a  trial  was  had,  before  Underwood,  judge,  and  a  jury,  and  a 
verdict  of  guilty  was  found.  Motion  for  a  new  triifl  was  entered  and 
overruled.  Barrows  sues  out  this  writ,  and  assigns  for  error  the 
refusal  to  allow  the  change  of  venue. 

J.  Gillespie  and  W.  T.  Martin,  for  plaintiif  in  error:  The  act 
requiring  changes  of  venue  is  imperative,  and  when  a  party  brings 
himself  within  its  terms,  the  motion  must  be  granted.  Freleigh  i\ 
State,  8  Missouri,  Gil.  The  statute  of  Missouri  provides,  that  reason- 
able notice  of  an  application  for  a  change  of  venue  must  be  given  to 
the  prosecuting  attorney.  An  application  made  on  the  day  of  trial  is 
in  time,  if  defendant  could  not  have  given  it  sooner.  I?eed  v.  State, 
11  Missouri,  379-82-3.  Courts  have  no  discretion  as  to  awarding 
changes  of  venue  in  criminal  cases,  where  the  applicant  can  bring  liini- 
self  within  the  statute.  1  Scam.,  120,  Clark  n  People.  Plea  should 
be  filed  before  change  of  venue  is  granted.  Gardner  v.  Peoi)le,  3  Seam., 
83.  In  2d  Kent's  Com.,  pa.  12,  note  a,  it  is  laid  down,  that  a  party 
will  not  he  tried  a  second  time,  where  there  was  a  good  indictment  and 
a  comi)etent  jury.  In  1  Scam.,  120,  there  were  two  objections  taken 
to  the  judgment:  First,  that  the  court  below  refused  a  change  of 
venue;  second,  that  the  indictment  was  substantially  defective,  and 
the  court  discharged  tlie  prisoner.  This  must  have  been  for  the  rea- 
son that  the  court  below  refused  to  change  the  venue,  for  the  faci  that 
the  indictment  was  defective  would  have  been  a  reason  for  a  new  trial, 
according  to  the  authority  in  Kent,  and  so  it  niusL  follow  that  after 
the  court  has  tried  a  case,' where  the  venue  should  have  been  changed, 
the  prisoner  must  be  discharged. 
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D.  B.  Campbell,  prosecuting  attorney  for  8th  circuit:  *Tliis[*123] 
error  is  not  to  be  distinguished  from  other  errors.     The  prisoner 
is  not  entitled  to  a  discharge.     He  must  stand  committed  for  another 
trial. 

Treat,  0.  J.  The  court  should  have  granted  the  motion  for  a 
change  of  venue.  The  prisoner  swore  that  information  of  the  facts, 
which  were  made  the  basis  of  the  application,  came  to  his  knowledge 
on  the  day  the  petition  was  prepared,  and  the  notice  was  given  to  the 
state's  attorney  that  the  motion  would  be  made.  It  is  equivalent  to  a 
statement  that  he  then  received  the  information  for  the  first  time.  It 
negates  every  inference  that  the  information  had  been  previously 
acquired.  If  he  had  before  obtained  knowledge  of  the  existence  of 
the  facts,  the  information  did  not  come  to  his  knowledge  on  that  day. 
We  do  not  entertain  a  doubt  but  that  perjury  might  be  assigned  on 
the  petition,  and  the  guilt  of  the  prisoner  established,  by  proving  that 
he  had  knowledge  of  the  facts  prior  to  the  day  on  which  the  petition 
was  verified. 

The  prisoner  having  shown  a  clear  right  to  a  change  of  venue,  which 
the  court  denied  him,  the  subsequent  proceedings  in  the  case  were 
erroneous,  and  must  be  reversed.  On  the  authority  of  the  case  of 
Baxter  v.  The  People,  2  G-ilman,  578,  the  cause  will  be  remanded  to 
the  Madison  circuit  court,  where  the  prisoner  must  appear  and  answer 
to  the  indictment;  and  where  he  may  insist  on  or  withdraw  the  appli- 
cation for  a  change  of  venue,  as  he  shall  deem  proper. 

Judgment  reversed. 

John  Hughes  and  George  Oummings  v.  Margaret  Lane. 

j  Error  to  Madison. 

'  1.  Married  woman  —  deed  —  acknoioledgment.  A  certificate  of  acknowledg- 
]  ment  of  a  deed,  by  a  feme  covert,  will  be  lield  sufficient  to  convey  her  title  and 
] interest  in  a  lot  of  which  she  was  the  owner  in  fee;  which  shows  that  the  require- 
^ments  of  the  statute  have  been  substantially  complied  with. 

j  2.  Same.  But  this  is  not  to  be  understood  as  sanctioning  a  departure,  in  any 
■essential  particular,   from  the  requirements  of  the  law,   inasmuch  as  a  married 

woman  can  only  be  divested  of  her  real  estate  in  the  mode  and  manner  which  the 

legislature  has  prescribed. (1) 
3.  Same  —  right  of  retraction.     The  words  ' '  does  not  msh  to  retract, "  are  no 

part  of  the  acknowledgment;  but  they  are  inserted  in  the  statute,  to  afford  a  mar- 
'ried  woman  an  opportunity  to  avoid  a  deed  conveying  away  her  real  estate,  which 

she  has  voluntarily  executed,  if  at  the  time  the  officer  takes  the  acknowledgment, 
;she  thinks  proper  to  retract  what  she  has  done. 

*This  was  an  action  of  ejectment,  brought  by  Margaret  B.  [*124] 
Lane  to  recover  the  possession  of  lot  six,  in  block  three,  in  the 
city  of  Alton.  The  cause  was  submitted  to  the  court  upon  an  agreed 
state  of  facts.  The  court.  Underwood,  judge,  at  the  March  term, 
1849,  found  the  defendants  guilty,  and  that  the  plaintiff  was  entitled 
to  an  estate  in  fee  simple  to  the  lot  in  Question.  A  motion  for  a  new 
trial  was  made  and  overruled. 

Cited  — Osborn  v.  Horine,  19  111.,  &  D.  Co.  «.  Russell,  68111.,  426;  Schroder 
il24;  Garrett «.  Moss,  22  111.,  363;  Chester  -o.  Keller,  84  111.,  46;  Coleman  v.  Bil- 
■y.  Rumsey,  35  111.,  362;  Stuart  v.  Dutton,     lings,  89  111.,  183. 

39  111.,  91;  Tourvillo'y.  Pierson,  39  111.,         (1)  See  Mason  v.   Brock,   12  111.   (ed. 
i46;  Lindley  y.  Smith,  46  111.,  523;  Canal    1885),  273  and  note  1. 
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Tlie  agreeil  case  is  substantially  as  follows:  That  one  Niuian 
Edwards,  the  father  of  the  i)laintifr,  was  the  owner  in  fee  simple  of 
the  premises  in  the  declaration  mentioned,  and  died  possessed  thereof; 
that  by  operation  of  his  will  the  plaintiff  became  entitled  m  fee  sim- 
ple to  the  lot  in  question:  that  the  plaintiff  and  her  husband  James  S. 
Lane,  then  residing  in  Alton,  Madison  county,  Illinois,  made  a  deed  of 
said  property,  purporting  to  convey  to  one  Caleb  Stone,  for  a  valuable 
consideration,  in  fee  simple,  the  premises  mentioned,  together  with 
another  U)t,  to  wit,  lot  five,  in  block  three,  to  which  the  defendant  m 
error,  had  only  a  right  of  dower;  that  when  said  conveyance  was  made 
by  James  S.  Lane,  and  the  defendant  in  error,  to  said  Stone,  the  said 
James  S.  Lane,  husband  of  the  defendant  in  error,  took  back  a  mort- 
gaf'e  from  said  Stone  to  himself,  to  secure  a  part  of  the  i)uivhjise 
money  for  said  lot,  which  was  due  from  Stone;  that  afterwards  the 
husband  foreclosed  the  mortgage  given  by  Stone,  on  the  lot  in  (piestion, 
for  the  money  due  bv  the  mortgage,  and  by  regular  proceedings  m 
chancery,  by  a  decree  of  strict  foreclosure,  became  the  owner  of  all  the 
title  to  the  said  lot,  which  had  been  conveyed  by  Lane  and  the  defend- 
ant in  error  to  Stone;  that  afterwards  one  Joseph  Asken  and  John 
Wordenheimer  obtained  a  judgment,  in  the  Madison  circuit  court, 
against  the  said  James  S.  Lane,  and  that  by  a  legal  sale  of  said  lot, 
upon  an  execution  issued  on  said  judgment,  said  Wordenheimer  pur- 
chased all  the  title  that  said  James  S.  Lane  had  in  the  said  lot.  and 
received  a  sheriff's  deed  duly  executed  therefor:  that  the  defendants 
are  in  possessiouof  the  said  lot,  holding  under  the  said  Wordenheimer; 
that  after  the  said  purchase  of  the  said  lot  by  the  saiil  Wordenheimer, 
and  after  obtaining  his  deed  therefor  from  the  sheriff,  and  after  he  had 
taken  possession  of  the  said  lot.  but  before  the  commencenient  of  the 
present  action,  the  said  James  S.   Lane,  the  huslMind  of  defendant  m 

error,  de]>arted  this  life. 
[♦125]  ♦The  point  to  be  decided  in  tliis  case  is.  whether  the  defen- 
dant in  error,  by  joining  her  husband  in  tlie  deed  made  to  Caleb 
Stone,  conveyed  awav  all  her  title  to  the  said  lot,  or  only  the  interest 
which  she  might  hold  as  a  married  woman.  The  acknowledgment  is 
set  out  at  length  in  the  opinion,  and  need  not  be  again  set  out  here. 

IltMUiK.s  &  CcMMiNGs  assigu  the  following  errors:  That  said  court 
erred  in  not  rendering  a  verdict  for  the  defendants,  and  a  judgment 
on  such  verdict,  upon  the  testimony  otTered  to  the  court,  and  contained 
in  the  agreed  state  of  facts.  The' court  erred  in  not  granting  a  new 
trial,  an  asked  for  by  the  defendants.  The  court  erred  in  finding  a 
verdiet  for  the  plaintiff  below,  and  rendering  a  judgment  thereon  for 
said  plaintiff. 

W.  T.  M.VUTIN,  for  ])laintiffs  in  error:  The  deed  made  by  defen- 
dant in  error  does  jiass  her  laud.  A  certiiicate  of  aeknowledpient.  to 
a  conveyance  of  land  of  a  feme  covert,  owned  in  her  own  riglit.  which 
HultstanViallv  complies  with  the  requisitions  of  the  law,  is  sulheient. 
3  M'L.anV  ijep.,  245;  3  Dana.  Ill;  5  Hlackfcu'd,  4S1 ;  6  Ulackf.)rd, 
475;  1  Iredell,  :313;  15  Ohio  Kep..  4v>3;   Ki  Uhio  l{.>p.,  5'.)1).  «i3'.>.  799. 

L.  Davis  and  N.  Edwauds.  for  defendant  in  error:  The  certificate 
of  acknowledgment  to  the  deed  in  this  case,  is  not  in  the  form  pre- 
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scribed  by  the  sttitute,  so  as  to  convey  the  fee  simple  of  the  api^ellee. 
Kev.  Laws  1833,  134.  Where  a  married  woman  joins  with  her  hus- 
band in  a  deed  conveying  her  land,  the  certificate  of  acknowledgment 
must  substantially,  at  least,  conform  to  the  mode  prescribed  by  the 
statute.  Elliott  et  al.  v.  Piersol,  1  Peters,  338;  3  Harris  &  M'Henrv, 
432;  1  Harris  &  Johnson,  588,  751;  5  Mason,  67;  3  Dana,  289;  6  J. 
J.  Marshall,  532;  5  Gilman,  125.  The  certificate  of  acknowledgment 
to  the  deed  in  this  case,  does  not  contain  the  words,  "  she  did  not  wish 
to  retract,"  nor  any  language  equivalent  thereto.  These,  or  equiva- 
lent words,  are  indispensable,  and  the  deed  is,  therefore,  inoperative 
to  convey  the  fee  smiple  of  the  appellee.  The  certificate  of  acknowl- 
edgment is  in  the  form  prescribed  for  a  relinquishment  of  dower,  and 
can  only  have  the  effect  to  release  her  dower  in  the  lot  men- 
tioned in  the  deed,  to  *whicli  she  had  only  a  right  of  dower,  [*126"' 
and  can  not  be  construed  to  convey  the  other  lot  which  she 
owned  in  fee  simple. 

B.  F.  Edwards,  on  same  side:    It  is  unnecessary  to  cite  authorities 
to  show  that,  by  the  common  law,  the  deed  of  a  married  woman  is 
i  void.     It  is  only  by  the  force  of  statutory  provisions  that  she  is  en- 
abled to  convey  her  interests  in  lands.    The  certificate  of  acknowledg- 
'  ment  of  a  conveyance  by  her,  is  as  much  a  material  part  of  the  execu- 
;  tion  of  the  deed  as  her  seal  or  signature.    Without  it  the  law  presumes 
:  it  was  obtained  by  fraud  or  coercion.    Mariner  v.  Saunders,  5  Gilman, 
125.     The  certificate  to  this  deed  is  substantially  defective,  first,  in 
:  not  showing  that  "  the  contents  of  the  deed  were  made  knowni  and 
:  explained  to  "  Mrs.  Lane,  and,  second,  in  not  containing  the  declara- 
\  tion  by  the  wife,  ''that  she  does  not  wish  to  retract."   Both  of  which 
i  facts  the  statute  imperatively  requires  should  expressly  appear  in  the 
1  certificate.     Eev.  Laws  1833,  page  134;  1  Hilliard's  Abridgement,  55, 
sec.  15;  Nantz  v.  Baily,  3  Dana,  115;  Good  v.  Zercher,  12  Ohio,  364; 
Meddock  v.  Williams,  ibid,  381.     The  decisions  in  Ohio  and  Indiana, 
referred  to  by  Mr.  Martin,  are  not  applicable.     They  only  show  the 
i  construction  given  by  those  courts  of  their  own  statutes.     The  con- 
■■  struction  so  given,  I  deem  clearly  erroneous.     But  the  requisitions  of 
.our  statutes  are  materially  variant  from  the  statutes  of  those  states. 

i     Trumbull,  J.  James  S.  Lane  and  his  wife,  Margaret  B.  Lane,  who 

I  is  the  defendant  in  error,  in  1836,  executed  and   delivered  to  Caleb 

,  Stone,  a  deed  of  conveyance  for  two  lots  of  land,  situated  in  the  city 

of  Alton.     The  fee  in  one  of  the  lots  belonged,  at  the  time,  to  Mrs. 

Lane,  and  in  the  other,  she  had  only  a  right  of  dower. 

The  only  question  in  the  case  —  the  facts  having  been  agreed  upon 
by  the  parties  —  is,  whether  the  acknowledgment  of  the  deed  by  Mrs. 
Lane,  was  suflficient  to  convey  away  her  title  and  interest  in  the  lot, 
of  which  she  was  the  owner  in  fee,  and  for  the  recovery  of  which,  she 
•instituted  this  action  of  ejectment,  after  the  decease  of  her  husband. 
'According  to  the  terms  of  the  agreed  case,  judgment  was  to  be  given 
for  the  plaintiff  below,  that  she  recover  the  possession  of  the 
premises  sued  for,  in  case  *the  certificate  of  acknowledgment [*127] 
was  held  insufficient,  otherwise  the  defendants  were  to  have  judg- 
ment. The  circuit  court  held  the  acknowledgment  insufficient,  and 
gave  judgment  for  the  plaintiff'. 
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The  statute  authorizing  a  husband  and  wife,  residing  in  this  state, 
to  convey  the  real  estate  of  the  wife,  and  providing  the  manner  of 
acknowledging  the  deed,  declares  that  they  may  execute  any  deed  con- 
veying such  estate,  and  ''if,  after  the  execution  thereof,  such  wife 
shall  appear  before  some  judge,  or  other  officer,  authorized  by  this  act 
to  take  acknowledgments,  to  whom  she  is  known,  or  jiroved  by  a 
credible  witness  to  be  tiie  person  who  executed  sucii  deed  or  convey- 
ance, such  judge  or  other  officer  shall  nuike  iier  accpiainted  with,  and 
explain  to  her  the  contents  of  sueli  a  deed  or  conveyance,  and  examine 
her,  sei)arate  and  apart  from  her  husband,  whether  she  executed  the 
same  voluntarily,  freely  and  without  compulsion  of  her  said  husband; 
and  if  such  woman  shall,  upon  such  examination,  acknowledge  such 
deed  or  conveyance  to  be  her  act  and  deed,  that  she  executed  tiie  same 
voluntarily  and  freely,  and  without  compulsion  of  her  husband,  and 
does  not  wish  to  retract,  the  said  judge  or  other  officer  shall  nuike  a 
certificate,  endorsed  on,  or  annexed  to  sucii  deed  or  conveyance,  stat- 
ing tliat  such  woman  was  personally  known  to  the  said  judge  or  other 
officer,  or  proved  by  a  witness  (naming  him)  to  be  the  person  who 
subscribed  such  deed  or  conveyance,  and  setting  forth  that  the  con- 
tents were  made  known  and  explained  to  her,  and  the  examination 
and  acknowledgment  aforesaid;  and  such  deed  (being  acknowledged 
or  proved  according  to  law,  as  to  the  husband)  shall  l)e  as  etfectual  in 
law  as  if  (sxecuted  by  such  woman  while  sole  and  unmarried."'  R.  L. 
183:5,  page  134,  sec.  13. 

The  acknowledgment  upon  the  deed  in  cpiestion  is  as  follows: 

"  State  of  Illinois,    ) 

Madison  county,      f 

"  On  this  eighteenth  day  of  June,  a.  d.  1836,  personally  appeared 
before  the  undersigned  a  justice  of  the  peace  in  and  for  the  county 
aforesaid,. James  S.  Lane,  and  Margaret  B.  Lane,  his  wife,  known  to 
me  to  be  the  identical  ])erst)ns  described  in,  and  who  executed  liie 
within  deed,  and  acknowledge  that  they  severally  signed,  sealed  and  <!»  - 
livered  the  same  as  their  free  acts  and  deeds,  fur  the  uses  and  luii- 
[*128]  poses  therein  mentioned.  And  *thosaid  Margaret  li.  Lanebiim; 
by  me  nuide  accjuainted  with  the  contents  of  the  within  dt(  1, 
and  being  by  me  exammed  separate  and  a)>art  from  husband,  ackm-w  1- 
edged  tliat  she  executed  the  same  freely  and  voluntarily,  without  ;iny 
compulsion  of  her  husband,  and  that  she  relin(|uishes  her  ilower  in 
the  lands  and  tenements  liercby  conveyed.  All  of  which  I  herel)y 
certify  under  my  hand  and  seal,  the  day  and  year  last  above  writim. 

"'WiLi-iAM  Martin',  (l.  s.)" 

No  objection  is  taken  to  the  form  of  the  deed,  but  two  objections 
are  taken  to  the  acknowledgment.  First,  that  the  certificate  oiuiis 
to  state  *•  that  the  contents  of  the  deed  were  made  known  and  ex|)lained 
to  her;"  second,  that  it  omits  the  words  **  does  not  wish  to  retract." 
It  has  been  frequently  decided  by  this  court,  that  a  certificat(  of 
acknowledgment  is  sufficient,  which  substantially  com|)lies  with  the 
rt'quircments  of  the  statute.  M'ComtvU  v.  Johnsou,  2  8cam..  523; 
M'('onnell  v.  Read,  2  Scam.,  371;  Liriugston  v.  Keffrfir,  1  (Jil.,  116; 
Vana:  v.  Schuyler,  ibid,  160;  Delnunay  v.  Burnett,  \  Gil.,  454.  None 
of  these  cases,  liowever,  had  reference  to  the  acknowledgment  of  a 
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deed  by  husband  and  wife,  conveying  the  real  estate  of  the  wife.  But 
if  a  literal  compliance  with  the  statute  is  unnecessary,  in  taking  the 
acknowledgment  of  persons  laboring  under  no  disabilities,  and  when, 
if  the  certificate  were  defective,  no  serious  injury  would  be  occasioned 
thereby,  as  the  execution  of  the  deed  might  be  otherwise  proved, 
there  would  seem  to  be  equal  propriety  in  requiring  nothing  more 
than  a  substantial  compliance  with  the  statute,  in  taking  the  acknowl- 
edgment of  a  married  woman  to  a  deed  conveying  her  real  estate;  as 
the  certificate  of  acknowledgment  in  such  a  case,  constitutes  a  part 
of  the  conveyance,  and  if  held  to  be  sufficient  and  perfect  upon  its 
face,  the  feme  covert  may  still  avoid  it,  by  showing  that  any  compul- 
sion, or  undue  influence,  was  used  to  induce  her  to  sign  and  execute 
the  deed,  and  that  the  certificate  does  not  truly  state  the  facts;  while, 
on  the  other  hand,  if  the  certificate  of  acknowledgment  is  held 
to  be  defective,  it  can  never  be  perfected,  although  the  parties  may 
have  intended  to  execute  a  good  and  perfect  conveyance,  and  the 
defect  has  been  occasioned  by  the  ignorance  or  mistake  of  the 
officer  whose  duty  it  was  to  make  a  valid  certificate.  Accordingly, 
in  other  states,  where  questions  have  arisen  upon  statutes 
*similar  to  our  own,  as  to  the  sufficiency  of  certificates  of[*129] 
acknowledgment,  in  cases  where  the  land  of  the  wife  is  sought  to 
be  conveyed,  we  find  that  the  courts  have  uniformly  held,  that  the  form 
of  the  certificate  is  immaterial,  provided  the  directions  of  the  law  are 
substantially  complied  with.  Kottman  and  tvife  v.  Ayer,  1  Strob- 
hart's  Law  Rep.,  571;  Gregory  v.  Ford,  5  B.  Monroe,  481;  Chesnut  v. 
Shane,  16  Ohio,  599;  8haller  v.  Brand,  6  Binney,  438;  Talhot  v. 
Sampson,  1  Pet.  C.  C,  188.  It  may  even  be  questionable  whether 
some  of  the  courts,  in  their  anxiety  to  uphold  conveyances  of  this 
kind,  which  would  be  void,  if  the  certificates  of  acknowledgment  were 
held  to  be  defective,  have  not  really  dispensed  with  what  might  prop- 
erly be  regarded  as  a  substantial  requirement  of  the  law.  In  the  case 
of  M'Intyre  v.  Ward,  5  Binney,  296,  the  court  go  very  far  to  sustain  a_ 
conveyance  made  by  husband  and  wife,  of  the  real  estate  of  the  wife. 
The  statute  of  Pennsylvania  required  that  the  person  taking  the 
acknowledgment  in  such  a  case,  ''should  read  to  the  wife,  or  other- 
wise make  known  to  her,  the  full  contents  of  the  deed;"  and  this  the 
certificate  omitted  to  state.  The  court  decided  the  certificate  to  be 
sufficient,  and  held,  that  ''' no  particular  form  was  necessary;  that  the 
words  of  the  act  need  not  be  used,  if  its  directions  are  substantially 
complied  with;"  that  the  -"court  would  be  departing  from  the  line  of 
its  duty,  if  it  were  studious  to  avoid  conveyances  by  objections  founded 
merely  upon  form;"  and,  as  it  appeared  from  the  certificate,  that  the 
wife  had  acknowledged  the  granted  premises  to  be  "the  right,  title, 
interest  and  property  of  the  within  named  Samuel  Todd,  (the  grantee) 
his  heirs  and  assigns  forever,"  it  was  fairly  to  be  presumed,  that  she 
knew  that  the  land  was  conveyed  to  Todd  in  fee  simple;  and  if  she 
had  this  knowledge,  it  was  all  that  was  material.  In  Indiana,  a  sim- 
ilar decision  has  been  made.  The  statute  of  that  state,  R.  0.  1824, 
p.  334,  declares  that  the  person  taking  the  acknowledgment,  "shall 
examine  the  wife,  separate  and  apart  from  her  husband,  and  shall 
;read.  or  otherwise  make  known,  the  full  contents  of  such  deed  or  con- 
veyance, to  the  said  wife,  and  if,  upon  such  separate  examination,  she 
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sluill  declare  that  she  did  voluntarily  and  of  her  own  free  will  and 
accord,  and  as  her  act  and  deed,  seal  and  deliver  the  said  deed  or  emi- 
veyance,  without  any  coercion  or  compulsion  from  her  husband,  every 

such  deed  or  conveyance  siiall   be,   and  the  same  is   hereby, 
[*130]*declared   to  be  good  and  valid  in  law,  etc.;    provided,  that  the 

judge,  justice  or  recorder,  taking  the  same,  shall,  under  his 
hand  and  seal,  certify  the  same  upon  the  back  of  sucli  deed  or  con- 
vevance.*'  Under  the  foregoing  statute,  the  supreme  court  of  Indi- 
ana, in  the  case  of  Sicphenf<\.  Doe,  6  Blackf.,  4To,  held  a  certificate 
of  acknowledgment  sulficient.  which  simply  stated  that  the  husband 
and  wife  personally  appeared  before  the  ofiicer,  and  that  the  wife, 
*'  being  examined  separate  and  apart  from  her  husband,  as  the  law 
directs,  and  acknowledged  the  above  deed  of  conveyance  to  be  the  ir 
voluntary  act  and  deed,  for  the  uses  and  purposes  therein  mentiomtl." 
In  pronouncing  their  opinion,  the  court  say:  ''  it  will  be  presume  1. 
the  contrary  not  appearing,  that  the  officer  did  his  duty  as  to  thestp- 
arate  examination  of  tiie  wife,  and  the  making  her  acquainted  with 
the  contents  of  the  deed."  The  case  of  Xanlz  v.  Bailey,  3  Dana, 
111,  is  to  the  same  effect.  The  Kentucky  statutes  required  that  the 
wife  should  be  privily  examined,  separate  from  the  husband;  that  the 
deed  should  be  shown  and  explained  to  her;  that  she  should  acknowl- 
edge the  same  when  apart  from  her  husband,  and  that  there  should 
be  a  certificate  of  such  privy  examination,  and  of  the  declarations  and 
consent  of  the  wife;  yet  a  certificate,  which  stated  that  the  deed  wjia 
acknowledged  by  the  husband  and  wife,  and  that  the  wife  being 
examined  separate  and  apart  from  the  husband,  ''declared  that  she 
relin(iuished  her  right  of  inheritance  to  the  land  contained  in  this 
deed,  of  her  own  free  will  and  accord,  without  the  threats  or  per- 
suasion of  her  husband,  and  wishes  not  to  be  retracted,"  was  held  a 
valid  acknowledgment  to  convey  the  estate  of  the  wife,  although  it 
was  objei'ted  that  the  certificate  did  not  state  that  the  deed  wiva 
acknowledged  by  Mrs.  Xantz,  when  apart  from  her  husband,  or  that 
she  iiad  acknowleilged  that  she  had  signed  and  sealed  the  same,  or 
that  the  deed  was,  on  privy  examination,  shown  and  exjilained  to  lier. 
The  court,  in  exi)ounding  the  statute,  say:  *'  the  oI)ject  of  the  fore- 
going provision  was  to  afford  a  reasonable  opportunity  for  ascertaining 
that  the  wife  had  freely  executed  the  deed,  and  understood  the  nature 
and  consequences  of  iier  act.  And  any  certilii-ale.  whicii,  by  clear 
interpretation,  imports  that  she  had  been  privily  examined  by  a  proper 
person,  and  had  freely  acknowledged  the  deed,  and  understood 
[*131]or   had    the  legal    means   for   understanding,    what  she  *did, 

would,  whatever  might  be  its  form,  be  sufiicient.     In  the  casff  i 
of  M' Keen  \    /Pr/a/^/j/.  2  C'ond.,  179,  a  certificate  of  acknowledgment/ 
admit tetl  not  to  be  in   compliance   with  the  law  under  which  it  wiia 
taken,   was   held   valid    ujion   tiie  ground  alone  that  it  had  been  the 
practice   under  the   law  to  take   acknowledgments  in  that  manner. 
Many   other  cas(\s  might  be  cited  to  the  same  effect,   and   lutwevof  ' 
unwilling  we  might  be,   if  this  were  a  new  question,   to  sanction   S 
departure  from  the  very  words  of  the  statute,  we   feel  authorized  and  ' 
re<|iiii\'d,  in  view  of  the  numerous  decisions  whii'li  have  been  made,  in 
our  own  and  sister  states,  uj)on  similar  statutes,  and  of  the  consequence*  ' 
which  would  result  if  a  strict  literal  compliance  with  the  statute  were 
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required,  to  hold  any  certificate  of  acknowledgment  sufficient  which 
shows  that  the  requirements  of  the  statute  have  been  substantially  com- 
plied with.  In  laying  down  this  rule,  we  are  not  to  be  understood  as  sanc- 
tioning a  departure,  in  any  essential  particular,  from  the  requirements 
of  the  law.  On  the  contrary,  we  hold  that  a  married  woman  can  only 
be  divested  of  her  real  estate  in  the  mode  and  manner  which  the  legis- 
lature has  prescribed. 

Tested  by  this  rule,  we  will  now  examine  the  certificate  in  question. 
That  certificate  states  that  Mrs.  Lane  ''was  made  acquainted  with  the 
contents  of  the  within  deed,"  which,  in  our  judgment,  is  equivalent 
to  setting  forth,  "that  the  contents  were  made  known  and  explained 
to  her."  How  is  it  possible  that  the  officer  taking  the  acknowledg- 
ment, could  make  her  acquainted  with  the  contents  of  the  deed,  with- 
out its  contents  being  known  and  explained  to  her?  The  substantial 
requirement  of  the  law  in  this  respect  is,  that  the  party  should  be 
informed  as  to  what  she  was  executing,  and  that  she  was  so  informed, 
is  most  manifest  from  the  certificate.  To  hold  this  acknowledgment 
insufficient  for  the  reason  assigned,  would  be  to  require  the  very  words 
of  the  statute  to  be  incorporated  into  the  certificate,  which  would  be 
in  conflict  with  every  decision  to  which  we  have  been  referred;  and  the 
consequence  of  such  a  decision  would  be,  to  render  invalid  nearly  every 
deed  in  the  state,  executed  by  husband  and  wife  for  conveying  the  real 
estate  of  the  wife;  for  we  all  know,  that  scarce  a  certificate  of  acknowl- 
edgment can  be  found  which  literally  conforms  to  the  statute; 
although  it  Avould  *  certainly  be  safer  and  better  if  officers,  in[*133] 
making  their  certificates,  would  adopt  the  language  of  the  act. 

Upon  the  second  point,  as  to  the  necessity  of  inserting  in  the  cer- 
tificate the  words,  "does  not  wish  to  retract,"  we  do  not  understand 
that  those  words  necessarily  constitute  any  part  of  the  acknowledg- 
ment, or  that  the  statute  requires  them  to  be  set  forth  in  the  certifi- 
cate. The  officer  taking  the  acknowledgment  is  not  required  to  exam- 
ine the  wife  as  to  whether  she  wishes  to  retract.  He  is  only  to  examine 
"whether  she  executed  the  deed  voluntarily,  freely  and  without  com- 
pulsion of  her  said  husband,"  and  to  require  him  to  insert  in  the  cer- 
tificate the  words,  "does  not  wish  to  retract,"  would  be  requiring  the 
insertion  of  something  in  the  certificate,  about  which  he  had  made  no 
examination.  The  officer  is  bound  to  examine  the  wife  as  to  her  free 
and  voluntary  execution  of  the  deed,  without  the  compulsion  of  her 
husband;  and  though  she  acknowledged  these  facts,  the  law  even  then 
puts  it  in  her  power  to  avoid  the  deed,  by  informing  the  officer  that 
she  wishes  to  retract  what  she  has  done;  and,  in  that  event,  the  officer 
could  not  make  the  requisite  certificate.  It  will  be  observed  that  the 
words,  "does  wish,"  are  in  the  present  tense,  and  if  in  supplying  the 
nominative  to  those  words,  which  is  understood,  we  insert  the  words, 
"  if  she,"  before  "  does,"  the  meaning  of  the  sentence  is  made  apparent. 
In  our  view,  therefore,  tlie  words  "  does  not  wish  to  retract,"  are  not 
necessarily  a  part  of  the  acknowledgment,  but  they  are  inserted  in  the 
statute  to  afford  a  married  woman  an  opportunity  to  avoid  a  deed, 
conveying  away  her  real  estate,  which  she  had  voluntarily  executed,  if 
at  the  time  the  officer  takes  her  acknowledgment,  she  thinks  proper 
to  retract  what  she  has  done.  At  all  events,  we  think  the  statute 
capable  of  this  construction,  and  it  is  the  duty  of  the  court,  if  possi- 
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ble,  to  adopt  such  a  construction  as  will  uphold  rather  than  destroy 
titles. 

The  question  whether  a  certificate  of  acknowledgment,  showing  that 
the  feme  had  relinquished  her  dower  only,  would  be  sufficient  upon  a 
deed  whereby  husband  and  wife  were  conreying  only  the  real  estate  of 
the  wife,  does  not  arise,  and  is  not  decided  in  this  case.  To  one  of  the 
lots  embraced  in  the  deed  in  question,  Mrs.  Lane  had  only  a  ri^ht  of 
dower,  and  the  statement  in  the  certificate  upon  the  deed  that 
[*133]  she  relinquished  *  "her  dower  in  the  lands  and  tenements," 
thereby  conveyed,  was  proper  as  applied  to  that  lot,  but  that 
statement  need  not.  necessarily,  and  can  not  without  involving  an 
absurdity,  be  applied  to  the  lot  which  she  owned  in  fee,  and  in  which 
she  had  no  right  of  dower  to  relinquish.  It  is  a  rule  in  the  construc- 
tion of  all  writings,  that  they  are  to  be  so  understood,  as  to  have  a  legal 
and  actual  operation;  and  a  construction  is  never  to  be  adopted  which 
would  be  senseless  in  view  of  the  circumstances  of  the  case,  or  wholly 
inapplicable  thereto.  Story  on  Contracts,  sec.  640.  Lord  Coke  says, 
"  whenever  the  words  of  a  deed,  or  of  the  parties  without  deed,  may 
have  a  double  intendment,  and  the  one  standeth  with  law  and  right,  and 
the  other  is  wrongful  and  against  law,  the  intendment  that  standeth 
with  law  shall  be  taken."     1  Thomas  Coke,  620-4'2,  h. 

The  words  "lands,"  "tenements,"  though  in  the  plural,  are  gene- 
ral terms,  used  indiscriminately  in  certificates  of  acknowledgments, 
whether  the  deed  contains  one  or  several  tracts  of  land.  A  deed  can  not 
probably  be  found,  the  certificate  upon  which  states  that  the  feme 
relinquishes  her  dower  in  the  land  and  tenement  thereby  conveyed. 
The  statute,  in  providing  the  mode  of  relinquishing  dower,  uses  the 
words  "lands  and  tenements,"  in  the  plural  number,  and  it  was  never 
sup])03ed  necessary  or  proper  to  use  those  words  in  the  singular,  in  a 
certificate  to  a  deed  embracing  but  one  tract  of  land.  So  much  of  the 
certificate  in  this  case  as  relates  to  relinquishing  dower,  should,  there- 
fore, be  considered  as  apjjlying  only  to  the  lot  in  which  there  was  a  right 
of  dower  to  relinquish.  The  certificate  is  not  in  the  form  prescribed 
by  statute,  nor  in  the  one  usually  adopted  in  case  of  relinquishment 
of  dower  merely.  The  statute  providing  the  mode  of  acknowledging  a 
deed  by  a  married  woman,  so  as  to  release  dower,  declares:  "If  she 
acknowledge  that  she  executed  the  same,  and  relinquishes  her  dower  in 
the  lands  and  tenements  therein  mentioned,  voluntarily,  and  freely,  and 
without  the  compulsion  of  her  husband,  the  judge,"  etc.,  E.  L.  1833,  p. 
133.  The  certificate  upon  the  deed  in  question  states,  that  Mrs.  Lane 
"acknowledged  that  she  executed  the  same,  freely  and  voluntarily, 
without  any  compulsion  or  her  husband,  and  relinquishes  her  dower  in 
the  lands  and  tenements  hereby  conveyed."  It  is  the  execution  of  the 
deed,  not  the  relinquishment  of  dower,  that  is  acknowledged  to 
[*134j  have  been  *inade  freely  and  voluntarily,  without  any  compul- 
sion of  the  husband,  and  this,  together  with  the  other  state- 
ments of  the  certificate,  as  to  privy  examination  and  acquaintance  with 
the  contents  of  the  deed,  was  sufficient  to  pass  Mrs.  Lane's  interest  in 
the  land  which  she  held  in  fee;  but  whether  the  statement  simply  that 
she  "relinquishes  her  dower  in  the  lands  and  tenements  hereby  con- 
veyed," without  stating  that  the  relinquishment  was  made  voluntarily 
and  freely,  and  without  compulsion  of  her  husband,  is  sufficient  to  bar 
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her  dower  in  the  lot  belonging  to  her  husband,  is  not  now  a  question 
before  us. 

Being  of  opinion  that  both  objections  to  the  certificate  of  acknowl- 
edgment are  untenable,  and  that  the  certificate  contains  all  the  essen- 
tial requisites  of  the  law  to  pass  the  inheritance  of  Mrs.  Lane,  the 
judgment  of  the  circuit  court  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 

Catox,  J.,  dissented,  and  gave  the  following  reasons:  I  agree  that 
a  substantial  compliance  with  the  statute,  in  taking  the  acknowledg- 
ment and  giving  the  certificate,  is  sufficient.  In  this  case,  I  do  not 
think  there  has  been  such  a  compliance.  A  married  woman  is  incapa- 
ble of  conveying  her  lands,  or  releasing  her  dower,  except  as  she  is 
authorized  by  the  statute,  and  then  it  must  be  done  in  the  mode 
directed  by  the  legislature,  and  in  no  other.  There  are  two  sections 
of  our  statute  which  authorize  a  married  woman  to  join  in  a  convey- 
ance with  her  husband.  The  first  is  the  17th  section,  which  author- 
izes a  married  woman  to  join  with  her  husband  in  conveying  her  fee 
simple  interest  in  lands.  The  other  is  the  31st  section,  which  author- 
izes her  to  release  her  dower.  These  sections  require  different  examina- 
tions to  be  made  by  the  officer,  and  different  certificates  to  be  given, 
in  order  to  give  effect  to  the  act  of  the  wife;  and  I  conclude  that  the 
legislature  intended  to  make  a  substantial  difference,  or  else  both  cases 
would  have  been  provided  for  in  the  same  section,  and  in  the  same 
language.  It  seems  to  me  that  the  legislature  did  intend  that  the 
acknowledgment  should  be  taken  with  more  care,  and  that  the  certi- 
ficate should  be  in  a  different  form  in  the  one  case  than  in  the 
other.  The  first  requires  that  the  officer  shall  certify,  ''that 
*the  contents  were  made  known  and  exjjlained  to  her.'''  The[*135j 
other  only  requires  the  officer  to  certify,  "that  she  was  made 
acquainted  with  the  contents  thereof;  "  that  the  expressions,  "  the 
contents  were  made  known  and  explained  to  her,"  and  she  was  made 
acquainted  with  the  contents,"  are  the  same  in  substance,  is  undoubt- 
edly true;  but  the  addition  of  the  words  "and  explained  to  her," 
which  are  required  by  the  17th  section  to  be  in  the  certificate,  is  some- 
thing more,  in  substance.  The  officer  is  not  only  required  to  make 
known,  but  he  must  explain  the  contents  of  the  deed.  And  there  is 
a  substantial  reason  for  this.  In  the  one  case,  she  is  conveying  a  jores- 
ent,  substantial  existing  title;  in  the  other,  she  is  releasing  an  uncertain, 
contingent  expectancy,  which  is  no  estate  whatever  in  the  land.  Blain 
V.  Harrison,  post,  384.  The  form  of  the  conveyance  may  be  the  same; 
the  effect,  however,  is  very  different,  and  this  is  what  the  legislature 
intended  the  officer  should  exi3lain.  It  was  not  done  in  the  present 
case.  There  is  another  reason  for  this  difference,  which  will  be  alluded 
to  hereafter. 

In  other  respects  these  two  sections  materially  differ  in  the  certifi- 
cate required  according  to  the  object  to  be  effected  by  the  conveyance. 
The  section  authorizing  the  wife  to  convey  her  fee,  provides  that  "or 
such  woman  shall,  upon  sucli  examination,  acknowledge  such  deed  or 
conveyance  to  be  her  act  and  deed,  that  she  executed  the  same  volun- 
tarily and  freely,  and  without  compulsion  of  her  husband,  and  does 
not  zoish  to  retract  the  same,"  said  judge,  etc.,  shall  certify  "said  ac- 
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knowledgment."  Now,  what  is  she  to  acknowledge?  First,  that  she 
executed  the  deed;  second,  that  it  was  voluntary,  and  third,  that  she 
does  not  wish  to  retract.  It  seems  to  me  clear  that  these  three  things 
are  substantive  requirements  of  the  statute,  and  if  they  are  not  in  the 
certificate  there  is  a  substantial  omission.  I  do  not  say  they  must  be 
there  in  the  words  of  the  statute,  but  something  equivalent  to  each 
must  be  there,  or  the  law  has  not  been  complied  with.  The  first  two 
are  in  the  past  tense,  because  they  refer  to  the  execution  of  the  deed, 
which  had  been  already  done.  The  third  is  in  the  present  tense,  because 
it  refers  to  the  present  condition  of  her  mind,  which  it  is  deemed  im- 
portant to  ascertain,  and  commemorate  in  the  acknowledgment,  which 
the  statute  requires  shall  set  forth  "the  examination  and  ac- 
[*136]  knowledgment  aforesaid."  This  I  understand  to  *mean  the 
substance  of  the  whole  acknowledgment.  If  the  officer  may 
omit  one  part,  then  he  may  another,  and  thus  we  may  fritter  away 
the  whole  statute.  This  is  a  statute  loosening  the  securities  of  the 
common  law,  by  which  the  wife's  estate  was  guaranteed  to  her,  and 
should  not  be  extended  beyond  its  manifest  intent. 

The  other  section,  providing  only  for  the  release  of  dower,  is  differ- 
ent in  form  and  substance,  and  less  particular  in  its  requirements.  The 
legislature,  Avith  good  reason,  considered  the  release  of  dower  of  less 
importance  than  the  convevance  of  her  estate,  and  has  required  less 
solemnity  and  deliberationni  the  act.  This  last  section  provides,  that 
''if  she  acknowledge  that  she  executed  the  same,  and  relinquishes  her 
dower  in  the  lands  and  tenements  therein  mentioned,  voluntarily  and 
freely,  and  without  the  compulsion  of  her  husband,  such  judge, '^  etc., 
shall  certify  that  "she  acknowledged  such  deed  as  aforesaid."  In 
this  certificate,  tlic  effect  of  the  act,  that  is  tlie  release  of  the  dower, 
is  mentioned,  and  there  is  nothing  said  about  her  wish  to  retract. 
Here  we  may  see  another  reason  why  the  officer  is  not  required  to  ex- 
plain the  deed,  for  the  very  form  of  the  examination  and  certificate 
explains  to  the  woman  that  it  is  only  her  right  of  dower  that  slie  is 
parting  with.  The  acknowledgment  before  us  is  precisely  and  tech- 
nically in  the  form  required  by  the  statute,  for  the  release  of  dower; 
and  yet  it  is  held  sufficient  to  pass  the  wife's  estate.  If  the  acknowl- 
edgments may  be  the  same,  why  are  these  two  sections  so  widely  vari- 
ant? It  is  said  that  the  object  of  the  (h'st  section  is,  to  prohibit  the  officer 
from  making  the  certificate,  Avhen  the  wife  volunteers  the  information 
that  she  then  wished  to  retract,  although  slie  had  previously  executed  the  i 
deed  voluntarily.  I  would  inquire  whether  the  officer  would  be  justified 
in  making  the  certificate,  in  case  of  a  release  of  dower,  where  tlie  wife 
stated  that,  although  she  had  voluntarily  executed  the  deed,  she  had 
changed  her  mind,  and  then  wished  to  retract,  and  that  she  appcjired 
before  the  officer  only  through  fear  of  lier  husband?  Such,  I  imagine, 
would  not  be  held  to  be  thelaw  so  long  as  we  hold  the  deed  inoper- 
ative as  to  the  wife,  until  a  voluntary  acknowledgment  and  certificate" 
are  made.  I  believe  the  legislature  intended  this  additional  circum-.i 
spection  and  solemnity,  in  case  of  the  conveyance  of  the  wife'B' 
[*137]estate,  should  be  substantially  *observed.  There  is  reason  fo«i 
it,  and  1  think  the  statute  enjoins  it.  I  do  not  think  it  neces-^^ 
sary  to  go  into  an  examination  of  the  decisions  of  other  courts  whicb 
may  tend  to  support  my  view  of  the  case,  or  to  review  those  which 
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are  supposed  to  sanction  a  more  loose  construction.  In  none  of  them, 
as  it  seems  to  me,  has  the  intention  of  the  legislature  been  so  man- 
ifestly departed  from,  with  such  unerring  lights  to  determine  what 
that  intention  was.  With  consequences  I  have  nothing  to  do,  where 
I  think  the  law  is  manifest.  It  may  be,  and  I  presume  is  most  gene- 
rally the  case,  that  the  insufficiency  of  acknowledgments  are  attribu- 
table to  the  ignorance  or  carelessness  of  the  officer,  rather  than  the 
unwillingness  of  the  wife  to  part  with  her  interest,  and  yet  it  may 
sometimes  happen  that  the  wife's  estate  will  be  illegally  and  unjustly 
taken  from  her.  Her  inexperience  in  business,  her  desire  for  domestic 
peace,  her  liability  to  be  persuaded  by  a  misplaced  confidence,  her 
dependent  position,  her  exposure  to  imposition,  and  the  constraining 
influences  with  which  she  is  surrounded,  all  conspire  to  render  it 
peculiarly  proper  that  both  the  legislature  and  the  court  should  pro- 
tect her  interests  against  deception  or  coercion. 

In  this  very  case  it  may  not  be  improbable,  that  both  Mrs.  Lane  and 
the  officer  supposed  that  slie  was  only  doing  what  she  professed  to  do, 
that  is,  releasing  her  dower.  In  one  of  the  tracts  of  land  mentioned 
in  the  deed,  she  had  but  a  dower  interest,  and  as  to  that,  the  deed 
was  effectual,  but  as  to  the  other,  I  think  it  was  inoperative.  This 
would  give  full  effect  to  the  acknowledgment,  so  far  as  it  professed  to 
operate,  and  makes  it  mean  precisely  what  it  says.  I  am  of  opinion 
that  the  judgment  should  be  affirmed. 


Ignatius  K.  Simms  v.  Nelson  H.  Clark  and  Sarah  W.  Clark. 

Appeal  from  Morgan. 

1.  Money  taid— counterfeit  bill.  A  party  who  innocently  pays  away  a  counter- 
feit bill,  is  not  bound  to  take  it  back,  unless  it  is  returned  upon  him  within  a 
reasonable  time,  after  it  is  discovered  to  be  spurious.  But  what  shall  be  con- 
sidered a  reasonable  time,  must  necessarily  depend  upon  the  situation  of  the  par- 
ties, and  the  facts  and  circumstances  of  the  particular  case.(l) 

2.  Same  —  waiver  of  present  return.  Where  a  party  who  has  paid  out  a  counter- 
feit note  as  genuine,  on  being  notified  within  a  reasonable  time  of  its  want  of 
value,  states  that  he  will  not  take  the  note  back,  unless  compelled  by  law,  such 
statement  dispenses  with  an  offer  at  that  time  to  return  the  note 

*The  defendants  in  error  brought  their  action  in  debt,  at  the[*138] 
March  term,  1849,  of  the  Morgan  county  circuit  court,  upon  a 

Cited  —  Magee  v.   Carmack,  13  111.,  was  taken  the  court  again  held  in  Union 

289;  Leake  v.  Brown,  43  111.,  372;  Un.  Nat.    B'k  v.   Baldenwick,   45  111.,   375. 

Nat.    B'k   V.    Baldenwick,   45  111.,   375;  Where  a  certificate  of  deposit  was  as- 

Schroeder  v.  Harvey,  75  111.,  638;  Town  signed  and  indorsed  by  a  debtor  to  his 

of  Fox  V.  Town  of  Kendall,  97  111.,  72.  creditor  and  the  bank  failed  two  days 

(1)  This  case  was  followed  in  Magee  thereafter,  the  court  held  there  was  no 

V.  Carmack,  13  111.,  289,  in  which  case  payment,  under  the  circumstances  of  the 

C.  having  received  from  M.  in  payment  case,     Leake  v.  Brown,  43  111.,  372,  and 

of  a  debt  a  bill  of  a  broken  bank  which  in   Schroeder  v.  Harvey,  75  111.,   638,  it 

had  long  been  valueless,  the  court  held  was  said  where  a  bank  pays  a  check 

C.  might  recover  the  amount  in  an  ac-  drawn  on  it,  in  favor  of  one  whose  in- 

tion  against  M.,  but,  the  bill  so  received  dorsement  thereon   is   forged   and   the 

should  be  returned  within  a  reasonable  same  has  passed  through  several  hands, 

time  after  its  receipt,  the  jury  judging  reasonable  diligence  only  is  required  to 

as  to  the  reasonableness  of  the  time  un-  be  exercised  in  notifying  prior  holders 

der  all  the  circumstances  of  the  particu-  of  the  forgery,   after  its  discovery,   in 

lar  case.     So  where  counterfeit  money  order  to  hold  them  liable. 
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judgment  theretofore  obtained  in  the  said  court,  for  the  sum  of  six 
hundred  and  eighty-four  dollars  and  eight  cents,  against  the  plaintiff 
in  error.  To  this  action  Sinims  pleaded  payment  and  satisfaction  of 
said  judgment.  To  this  jDlea  the  defendants  in  error  replied,  that 
Simms  paid  a  bank  note  to  the  plaintiffs,  of  the  denomination  of  fifty 
dollars,  being  of  the  Miners'  Bank  of  Pottsville,  in  the-  county  of 
Schuylkill,  in  the  state  of  Pennsylvania,  (particularly  describing  it;) 
which  said  bank  note  was  part  and  parcel  of  the  said  sum  of  six  hun- 
dred and  eighty-four  dollars  and  eight  cents,  which  the  said  defen- 
dant, in  said  plea,  pretends  to  have  paid  in  satisfaction  of  said  judg- 
ment. The  said  plaintiffs  averred  said  note  to  be  counterfeit,  and  that 
the  same  was  returned  to  defendant  in  a  reasonable  time,  etc.  Three 
rejoinders  Avere  interposed  to  this  replication.  1.  That  defendant  did 
not  pay  to  the  plaintiffs  any  bank  note  of  the  Miners'  Bank  of  Potts- 
ville, of  the  denomination  of  fifty  dollars,  in  manner  and  form  as  in 
said  replication  was  alleged.  3.  That  defendant  did  not  pay  any 
counterfeit  bank  note  of  the  denomination  of  fifty  dollars  as  the 
replication  alleged.  3.  That  said  plaintiffs  did  not  use  due  diligence 
to  determine  whether  said  note,  etc.,  was  genuine  or  not;  nor  did 
they,  within  any  reasonable  time,  give  notice  to  the  defendant  that 
said  note  was  counterfeit,  etc.  Issue  was  joined,  and  the  cause  was 
tried  before  Woodson,  judge,  and  a  jury,  at  March  term,  1849,  and 
verdict  and  judgment  for  plaintiffs  below,  for  fifty-two  dollars  and 
thirty-seven  cents,  debt  and  damages.  There  were  two  trials.  A 
motion  for  a  third  trial  was  overruled,  and  the  defendant  appealed. 
The  facts  of  the  case  are  stated  sufficiently  in  the  opinion  of  the  court. 

D.  A.  Smith,  for  appellant:  The  only  question  submitted  to  the 
court  is,  the  propriety  of  granting  a  new  trial.  It  is  insisted  that  the 
verdict  is  against  the  instructions  of  the  court  and  the  evidence. 
Grraham  on  New  Trials,  chap.  15,  4th  head,  p.  555.  The  evidence 
shows  that  the  counterfeit  bank  note,  which  was  passed  off  inno- 
cently, was  not  returned  to  the  appellant  within  a  reasonable  time, 
after  it  was    discovered   that  the  note  was  fraudulent.     Grloucester 

Bank  v.   Salem   Bank,    17   Mass.,   42  to  46;  Bank  of  United 
[*139]*States  V.  Bank  of  Georgia,  6  Peters' Cond.  Rep.,  120;  Wilson 

V,   Alexander,  3  Scammon,  394;  Starkie  on  Evidence,   450  to 
457,  and  notes.     The  principle  laid  down  in  Starkie,  at  the  close  of  I 
page  455,  has  been  unjustly  applied  by  the  jury. 

J.  Evans,  for  appellees:  1.  That  the  instructions  given  for  Simms, 
in  the  court  below,  were  not  in  accordance  with  the  law  of  the  case, 
and  if  this  court  should  be  of  opinion  that  said  instructions  should  not 
have  been  given  them,  a  new  trial  will  not  be  granted,  even  if  it  should 
appear  that  the  jury  found  against  said  instructions.     2.   The  facts,  as,^ 
proven  in  the  case,  did  not  warrant  the  jury  in  finding  a  verdict  in  {i 
accordance  with  the  instructions  given  for  the  defendant,    Simms, ii 
below,  even  if  those  instructions  had  been  the  law  in  the  case.     3.  The  - 
question  whether  the  plaintiffs  in  the  court  below  returned  said  counter- 
feit bill,  within  a  reasonable  time,   is  purely  a  question  of  fact,  to  be- 
decided  by  the  jury.     No  general  rule  can  be  laid  down  to  govern  the 
case,  as  each  case  must  depend  upon  the  particular  facts  and  circum- 
stances attending  it;  and,  as  in  this  case,  the  jury  has  decidjcd  that 
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fact,  the  court  will  not  interfere  with  their  verdict.  1  Starkie  Ev., 
452  to  458.  4.  And  if  the  question,  whether  the  plaintiif  below 
returned  said  counterfeit  bill  to  the  defendant  in  a  reasonable  time, 
is  a  mixed  question  of  law  and  fact,  the  jury,  acting  under  the  advice 
and  instructions  of  the  court,  have  found  a  verdict  for  the  plaintiffs 
twice,  and  not  against  the  facts  nor  the  law  of  the  case.  1  Starkie  Ev., 
452  to  458. 

The  judge  who  tried  the  cause  below,  being  satisfied  that  substan- 
tial justice  had  been  done,  refused  to  grant  the  defendant  a  second 
new  trial,  and  this  court  have  decided  it  a  correct  rule  in  this  court 
not  to  disturb  the  verdict  in  such  cases. 

Trumbull,  J.  This  was  an  action  of  debt,  brought  by  the  appel- 
lees to  recover  from  the  appellant  the  amount  of  a  fifty  dollar  counter- 
feit bill,  which  the  latter  had  paid  them  upon  a  judgment  which  they 
held  against  him.  The  jury  found  for  the  plaintiffs  below,  and 
the  refusal  of  the  court  to  set  aside  their  verdict  is  now  assigned  for 
error.  The  plaintiffs  alone  introduced  evidence  before  the  jury, 
which  it  is  insisted  was  insufficient  to  warrant  their  *  finding.  [*140] 
The  facts  as  disclosed  by  the  record,  are  briefly  these:  Simms, 
who  was  indebted  to  the  appellees  in  the  sum  of  six  hundred  and 
eighty-four  dollars  and  eight  cents,  paid  said  indebtedness  between 
the  27th  of  June,  1846,  and  the  7th  of  September  following,  to  judge 
Brown,  who  was  acting  at  that  time  gratuitously  as  the  mutual  friend 
of  both  parties,  and  as  part  of  the  money  so  ]iaid,  he  gave  him  a  fifty 
dollar  counterfeit  bill.  The  appellees  at  that  time  resided  in  the  state 
of  Mississipj)i,  but  they  had  an  agent,  one  Branson,  residing  at  Jack- 
sonville, which  was  also  the  residence  of  Simms  and  all  the  parties 
through  whose  hands  the  bill  passed  as  hereinafter  set  forth,  except  of 
Campbell,  the  auditor  of  state,  who  resided  at  Springfield.  The 
counterfeit  note  was  paid  to  Brown  on  the  24th  of  July,  or  8th  of 
August,  and  on  the  same  day  it  was  paid,  or  the  day  following,  was 
handed  over  to  Branson,  and  he  deposited  the  same  in  the  safe  of  one 
Johnson,  who  examined  the  note  with  reference  to  a  counterfeit 
detector,  not  of  late  date,  and  pronounced  it  good.  The  note  remained 
in  the  safe  of  Johnson  till  September  14th,  when  it  was  loaned  to  Neely, 
the  deputy  sheriff  of  Morgan  county,  on  account  of  the  principal  sheriff, 
Davenport,  who,  the  day  following,  transmitted  it  to  Springfield  to 
the  auditor  of  public  accounts,  with  whom  it  was  deposited  on  account 
of  said  Davenport  as  collector.  The  auditor  detected  the  note  to  be 
counterfeit,  notified  Davenport  of  it  by  letter,  and  requested  him  to 
take  it  up,  which  he  did  October  10th.  Davenport,  immediately  upon 
receiving  the  notice  from  the  auditor,  notified  Neely,  who  immediately 
notified  Branson,  who  immediately  notified  Brown,  and  requested  him 
I  to  notify  Simms,  that  the  note  was  counterfeit,  and  would  be  returned; 
: which  Brown  did,  but  could  not  tell  how  long  it  was  after  the  note 
-was  returned  to  Jacksonville:  it  might  have  been  one  or  twenty  days. 
He  called  upon  Simms,  and  told  him,  without  any  offer  to  return  the 
bill,  that  he.  Brown,  had  received  the  bill  of  him,  and  that  Simms 
iwould  be  expected  to  take  it  back,  to  which  Simms  replied,  that  if  he 
had  paid  the  note  it  had  been  a  long  time  since;  that  from  lapse  of 
time  he  had  lost  the  run  of  the  note,  and  his  opportunity  of  recourse, 
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and  that  he  would  not  take  it  back  unless  compelled  by  law.     On  the 
4th  of  November,  1846,  Branson  called  upon  Simms  with  the  bill,  and 
requested  hnii  to  take  it  back,  which  he  refused  to  do,  saying 
[*141]that  judge  Brown  *had  previously  spoken  to  him  on  the  subject. 
It  was,  also,  in  evidence,  that  during  the  year  1846,  Simms  kept 
the  Western  House,  in  Jacksonville;  that  one  M'Kay  was  his  clerk,  and 
while  so,  that  he  presented  said  note  to  a  merchant  in  Jacksonville  to 
o'et  it  changed,  or  examined  as  to  its  genuineness;  that  said  merchant 
examined  the  bill  with  reference  to  a  recent  counterfeit  detector,  pro- 
nounced it  a  counterfeit,  and  so  informed  M'Kay.     It  was  further 
proved,  that  the  note  might  have  been  taken  up  at  Springfield,  and 
returned  to  Simms  at  Jacksonville,  in  three  days  after  it  was  discovered 
to  be  counterfeit.     It  is  objected  to  this  evidence  that  there  has  been 
such  delay  and  neglect  in  returning  the  note  to  Simms,  as  thereby  to 
discharge  him  from  all  obligation  to  take  it  back.     The  law  undoubtedly 
is,  that  a  party  who  innocently  pays  away  a  counterfeit  bill  is  not  bound 
to  take  it  back,  unless  it  is  returned  upon  him  in  a  reasonable  time 
after  it  is  discovered  to  be  spurious,  and  the  reason  of  the  rule  is,  to 
enable  him  to  trace  out  find  fall  back  upon  the  person  from  whom  he 
he  received  it.     Thomas  v.  Todd,  6  Hill,  340.     But  what  shall  be  con- 
sidered a  reasonable  time,  must  necessarily  depend  upon  the  situation 
of  the  parties,  and  the  facts  and  circumstances  of  the  particular  case. 
No  negligence  is  imputable  to  any  of  the  parties  into  whose  hands  this 
bill  fell,  for  not  detecting  in  the  first  instance  its  want  of  value,  because 
the  means  of  ascertaining  its  genuineness  may  have  been,  and  probably 
were,  absent  from  all  the  parties .     Markle  v.  Hatfield,  2  John. ,  455.  In 
this  case  there  is  no  pretence  of  negligence,  unless  it  arises  out  of  the ,. 
failure  of  Branson,  immediately  after  the  note  was  returned  to  him,  i 
to  notify  Simms.     The  note  was  returned  to  Jacksonville  about  the 
10th  of  October,  and  Branson  immediately  requested  Brown,  through 
whom  the  money  had  been  paid,  to  inform  Simms  of  it.     This  was  done,  ■ 
but  when,  does  not  appear.     Brown,  at  the  time  of  the  trial  in  1849, 
could  not  tell  whether  it  was  within  one  or  within  twenty  days.     It 
was  certainly  before  November  4th,  as  Simms  at  that  time,  when  the 
note  was  offered  to  him  by  Branson,  stated  that  Brown  had  previout?ly 
spoken  to  him  upon  the  subject.     Under  this  evidence,  the  jury  were 
justified  in  finding  that  Brown  notified  Simms  within  a  reasonable 
time  after  the  note  was  returned  to  Jacksonville,  or  perhaps  the  very 
next  day,  as  was  most  likely  the  case,  he  having  been  requested 
[*142]to  do  so,  and  the  *  parties  both  residing  in  the  same  village 
The  statement  of  Simms  to  Brown,  that  he  would  not  take  th(: 
note  back  unless  compelled  by  law,  dispensed  with  an  offer  by  Browr' 
at  that  time  to  return  it. 

In  our  judgment  this  is  not  a  case  in  which  the  verdict  is  so  maur 
festly  contrary  to  evidence,  as  to  warrant  its  being  set  aside;  nor  is  r 
a  case  in  which  there  is  a  manifest  want  of  evidence  to  sustain  th( 

cause  of  action.  . 

Judgment  affirmed. 
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James  Gordon"  v.  William  Crooks. 

Appeal  from  Morgan. 

New  TEiAii  —  when  granted.     Where  it  is  apparent  that  the  jury  has  mis- 
cen  the  evidence,  or  misunderstood  the  law,  as  applicable  to  the  evidence,  a  new 
trial  will  be  granted.  (1) 

This  was  an  action  of  debt,  brought  in  the  Morgan  county  circuit 
court,  by  Crooks  against  Gordon.  The  declaration  avers,  that  Gordon, 
the  defendant,  at  Lynnville,  to  wit,  at  the  county  aforesaid,  on  the  30th 
day  of  June,  1842,  made  to  the  plaintiff,  and  one  Alexander  Renton, 
who  has  since,  to  wit,  on  or  about  the  22d  January,  1845,  departed 
this  life,  his,  the  said  defendant's,  promise  and  undertaking  in  writing, 
in  the  words  and  figures  following,  to  wit: 

"  Kec'd,  Lynnville,  June  30th,  1842,  of  William  Crooks  and  Alex. 
Eeuton,  debts  for  collection,  amounting  to  the  sum  of  two  hundred 
dollars,  which  I  promise  duly  and  faithfully  to  collect,  and  to  pay  as 
soon  as  collected,  and  to  give  up  all  the  uncollected  debts  whenever 
called  for  by  the  aforesaid  William  Crooks  and  Alex.  Renton,  or  pay 
the  sum  of  two  hundred  dollars. 

"James  Gordon"." 

Which  promise  and  undertaking  is  in  the  possession  of  the  defend- 
ant, or  has  been  destroyed  by  him;  and  the  plaintiff  avers  that  defend- 
ant has  collected  the  sum  of  seventy-five  dollars  *' which  the  plaintiff, 
through  the  agency  of  one  of  his  attorneys,  David  A.  Smith,  demanded 
special  payment  of"  on,  etc.;  "and  that  the  defendant  should 
give  up  the  remainder  of  said  debts  *  uncollected,"  which[*143] 
defendant  refused  to  do,  whereby  an  action  accrued,  etc.,  to 
the  damage  of  the  plaintiff,  of  two  hundred  dollars. 

To  this  declaration  defendant  pleaded  several  pleas.  By  the  first 
plea  he  says  he  received  said  claims  of  the  said  Renton  and  Crooks, 
as  a  Justice  of  the  peace,  for  collection,  to  return,  etc.,  and  to  pay  over, 
etc.,  averring  that  Renton  never  did,  in  his  life  time,  nor  has  Crooks, 
j  by  any  person  having  authority,  demanded  the  money  collected,  or  the 
'claims  uncollected,  before  the  commencement  of  the  suit;  concluding 
•  with  a  verification.  The  second  was  a  plea  of  non  est  factum,  verified 
by  defendant.  The  third  plea  avers  the  payment  by  him  to  Renton 
■and  Crooks,  of  all  the  money  collected.  The  fourth  plea  was  a  plea 
■  of  setoff.  The  fifth  plea  avers  that  the  plaintiff,  and  one  Turner, 
were  partners  in  trade,  at  Lynnville,  etc.,  under  the  name  and  firm  of 
iTurner  &  Crooks,  and  that  defendant  had  loaned  to  said  Turner,  for 
the  use  of  Turner  &  Crooks,  one  hundred  dollars,  or  thereabouts,  and 
that  Turner  &  Crooks  were  indebted  to  him  for  the  rent  of  a  room, 
in  which  they  did  their  business,  and  that  acting  by  their  agent, 
Renton,  and  by  themselves,  for  the  purpose  of  paying  their  indebted- 
;ness  to  him,  they  placed  these  claims  in  his  hands  for  collection;  that 
these  ^claims  were  due  to  Turner  &  Crooks,  and  not  to  Renton;  admits 
that  he  collected  a  part  of  the  claims,  and  avers  that  Turner,  Crooks  and 

Cited  —  Higgins  v.   Lee,  16  111.,  495;  495.    See  as  to  new  trials  Keaggy  «.  Hite, 

3hi.  &  E.  I.  R.  R.  Co.  «.  M'Kean,  40  111.,  12  111.  (ed.  1886),  99  and  note  1;  Bloomer 

J18.  V.  Denman,  13  111.   (ed.   1886),  340  and 

(1)  So  held  in  Higgins  «.  Lee,  16111.,  note  1. 
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Renton  collected  a  part  of  these  claims;  that  many  of  the  claims  were 
against  insolvent  debtors;  and  that  after  he  had  collected  all  that  could 
be  collected  out  of  said  claims,  he  accounted  with  Crooks  and  Turner 
and  Renton,  as  their  agent,  and  settled  with  them;  and  by  consent  erf 
all  parties,  the  amount  collected  by  Gordon  was  applied  to  the  pay- 
ment of  the  amount  due  from  Turner  &  Crooks  to  him,  etc.  The 
sixth  plea  avers  that  the  claims  received  by  defendant  for  collection, 
were  the  property  of  and  due  to  Crooks  and  Turner,  and  that  Renton 
had  not  any  interest  in  them,  that  defendant  had  accounted  with 
Crooks  and  Turner  for  the  amount  collected,  and  offered  to  return  the 
claims  uncollected,  and  that  all  the  claims  had  been  accounted  for, 
to  and  settled  with  Turner,  etc.     The  seventh  was  a  plea  of  nil  debet. 

Upon  all  these  pleas  issue  was  joined,  and  a  trial  by  jury,  and  judg- 
ment by  Woodson,  judge,  for  $43  30,  at  November  term,  1848. 
[*144]  *A  motion  for  a  new  trial  was  denied.  The  defendant  then 
prayed  his  appeal,  and  filed  his  bill  of  exceptions,  containing 
the  evidence.  The  opinion  of  the  court  contains  so  much  of  the 
evidence  as  is  necessary  to  a  full  understanding  of  the  question  of  law 
decided. 

M.  M'CoifNEL,  for  appellant:  That  instruction  on  the  plea  of  non 
est  factum,  was  wrong,  inasmuch  as  that  plea  changes  the  issue,  and 
imposes  upon  plaintiff'  a  burthen  which  would  not  otherwise  belong  to 
him.  That  the  instruction  in  relation  to  the  contract,  stating  that  it 
could  not  be  explained,  etc.,  was  wrong.  It  cut  off  the  issues  raised 
on  the  fourth  and  fifth  pleas.  That  instruction  in  relation  to  the 
testimony  of  Turner  was  wrong;  his  testimony  not  being  attacked  or 
impeached.  The  motion  for  a  new  trial  ought  to  have  been  allowed, 
as  this  case  comes  strictly  within  the  rule  laid  down  in  the  case  of 
Dawson  v.  Robbins,  5  Gilman,  72.  No  authority  is  shown  in  any  per- 
son to  institute  the  suit,  or  to  make  the  demand  of  defendant  upon 
the  instrument  in  writing.  The  defendant  was  not  bound  to  recognize 
the  demand;  it  did  not  come  from  any  person  authorized  to  make  it. 
If  the  authority  was  sufficient  for  some  purposes,  it  did  not  authorize 
the  collection  of  money  due  to  Crooks  and  Turner,  or  to  Crooks  and 
Renton,  but  to  Crooks  alone.  The  authority,  such  as  it  was,  was  im- 
properly before  the  jury,  it  not  having  been  read  in  evidence.  Whit- 
ney V.  Whitman,  5  Mass.,  404;  Taylor  v.  Sorsby,  Walker's  Miss.  Reps., 
97. 

D,  A.  Smith,  for  appellee:  Courts  will  not  lightly  disturb  the 
verdicts  of  juries,  particularly  where  there  has  been  contradictory 
evidence.     5  Gilman,  569. 

Caton,  J.  We  are  satisfied,  after  a  very  careful  examination  of  the 
testimony  in  this  case,  that  the  jury  either  mistook  the  evidence,  or 
that  they  misunderstood  the  law,  as  applicable  to  the  evidence. 

We  think  the  jury  were  warranted  in  believing,  that  the  receipt  upon 
which  the  suit  was  brought,  in  terms,  was  given  to  Crooks  and 
[*145]  Renton,  Mrs.  Renton  had  inspected  it  recently,  and  *takeD 
a  copy  of  it,  which  she  produced  in  court,  while  Turner, 
who  says  it  was  given  to  Turner  &  Crooks,  had  never  seen  it  since 
it  was  originally  given,  and  could  not  pretend  to  speak  of  its  con- 
tents except   in  general   terms.     Although,  as  Turner  says,  it  maj 
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have  been  given  for  accounts  due  to  Turner  &  Crooks,  yet  there  are 
some  circumstances  rendering  it  probable  that  it  may  have  been  given 
in  the  form  as  stated  by  Mrs.  Renton.  Turner  says  that  he  was  about 
to  leave  the  state,  and  the  receipt  was  to  be  left  with  Renton,  who  was 
doing  business  for  Crooks,  and  who,  it  is  probable,  was  expected  to  set- 
tle with  Gordon,  for  the  accounts  mentioned  in  the  receipt.  It  may 
have  been  thought  convenient,  therefore,  to  insert  the  name  of  Renton 
in  the  receipt,  instead  of  the  name  of  Turner. 

Besides  Turner,  there  are  four  witnesses,  who  swear  that  Turner  & 
Crooks  had  been  carrying  on  business  in  partnership,  and  that  Renton, 
in  his  life  time,  admitted  that  Turner  &  Crooks  were  indebted  to  Gor- 
don for  money  loaned,  and  that  these  accounts  were  placed  in  his 
hands,  to  provide  for  the  payment  of  the  lent  money.  This  is  sub- 
stantially the  same  account  that  Turner  himself  gives  of  the  transac- 
tion. There  are  two  other  witnesses,  who  testified  that  the  accounts 
for  which  the  receipt  was  given,  were  in  the  hand-writing  of  Turner, 
one  of  the  members  of  the  firm  of  Turner  &  Crooks. 

There  is  no  pretence  that  there  was  more  than  one  receipt  given  by 
Gordon;  and  although  that  expressed  on  its  face  to  be  given  to  Crooks 
&  Renton,  we  think  it  established,  beyond  controversy,  that  it  was,  in 
fact,  given  for  accounts  due  to  Turner  &  Crooks,  and  to  provide  for 
the  payment  of  a  debt  due  from  the  firm  to  Gordon;  and  we  see  no 
reason  to  doubt  the  statement  made  by  Turner,  that  he  subsequently 
settled  with  Gordon;  which  settlement  was  approved  by  Crooks.  That 
Turner,  as  one  of  the  members  of  the  firm  to  whom  the  accounts 
belonged,  was  authorized  to  make  such  settlement,  and  discharge  the 
defendant,  can  not  be  doubted,  and  as  this  does  not  appear  to  have 
been  explained  to  the  jury,  it  is  probable  that  they  supposed,  as  the 
receipt  was  given  to  Crooks  and  Renton,  Turner,  although  interested 
in  the  subject  matter,  had  no  right  further  to  interfere  with  it.  The 
mistake  was  a  natural  one,  and,  wo  think,  explains  a  verdict  which 
would  otherwise  appear  unaccountable.  We  are  of  opinion  that 
a  new  trial  should  have  been  granted.  *  Several  other  errors[*146] 
are  assigned,  but  we  do  not  think  it  necessary  to  investigate 
them. 

The  judgment  of  the  circuit  court  is  reversed,  with  costs,  and  the 
cause  remanded.  Judgment  reversed. 

FuRKEY  CoNDREY,  usc  of  Anson  S.  Andrews,  v.  John"  West. 
Error  to  Knox. 

1.  Bond  —  alteration  hy  assent.  Where  the  name  of  an  obligee  is  stricken  from 
a  bond,  and  another  name  is  inserted  in  its  stead  by  assent  of  the  parties,  it  becomes 
a  new  agreement . 

2.  Real  estate — failure  of  consideration.  In  a  purchase  of  land,  where  a 
party  obtains  from  a  vendor  all  the  title  the  vendor  agreed  to  give,  he  can  not  plead 
a  want  of  consideration  to  an  action  brought  on  the  obligations  of  the  vendee,  given 
for  the  purchase  money. (1) 

This  was  an  action  of  assumpsit,  brought  on  a  promissory  note,  exe- 
cuted by  West  to  Condrey,  for  $139  75. 

To  the  action  defendant  pleaded:  1.  Non-assumpsit,  on  which  issue 
was  joined.     2.  That  the  note  was  made  without  any  consideration 

(1)  See  Snyder  v.  Laframboise,  Breese  (ed.  1885),  268,  and  notes  1,  5. 
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whatever;  which  2d  plea  was  withdrawn  by  the  defendant.  3.  To 
the  first  and  second  counts,  which  were  upon  the  same  note,  that  at 
the  time  of  the  execution  of  the  note,  (February  18,  1848,)  the  plaintiff 
claimed  to  be  seized  in  equity  of  a  certain  tract  of  land,  under  an  agree- 
ment in  writing,  with  one  Ellis  B.  George,  (of  which  agreement  pro-i 
fert  Avas  made)  by  which  George  covenanted,  by  a  good  and  lawful 
deed,  well  and  sufficiently  to  grant,  convey  and  assure  to  the  plaintiff, 
his  heirs  and  assigns,  in  fee  simple,  clear  of  all  incumbrances,  the  said 
tract  of  land,  on  or  before  the  24th  October,  1848;  that  on  said  18th 
February,  the  plaintiff  bargained  and  sold  the  said  tract  of  land,  by  a 
parol  agreement,  and  with  the  assent  of  George,  to  the  defendant, 
which  was  the  consideration  of  the  note;  and  that  as  apart  of  the  said  I 
agreement  of  bargain  and  sale  between  the  plaintiff  and  defendant,  it 
was  agreed,  with  the  assent  of  George,  that  the  plaintiff's  name  in  the 
agreement  between  the  plaintiff  and  George,  should  be  erased,  and  the 
defendant's  name  inserted  as  a  party  to  the  said  agreement  last  men- 
tioned, in  the  room  and  place  of  the  plaintiff ;  which  Avas  done 
[*147] accordingly.  And  the  defendant  averred  that  the  land* was 
not,  on  the  24th  day  of  October,  1846,  (the  date  of  the  agree- 
ment between  the  plaintiff  and  George)  clear  of  all  incumbrances,  but 
that  there  then  was,  and  ever  since  has  been,  and  now  is,  a  valid  and 
permanent  outstanding  title  to  said  land  in  one  Therial;  and  so  he 
says  the  consideration  of  the  note  has  wholly  failed.  To  this  plea 
there  was  a  demurrer.  The  demurrer  was  overruled,  and  judgment 
rendered  thereon  for  the  defendant.  To  reverse  this  judgment,  this 
writ  of  error  is  prosecuted. 

This  cause  was  heard  before  Minshall,  judge,  at  October  term,  1849. 

0.  B.  Lawrence,  for  plaintiff  in  error:  Here  was  no  want  or  fail- 
ure of  consideration.  The  possession  of  lands  or  a  claim  of  title  to 
real  estate  may  be  the  subject  of  sale,  and  is  a  good  consideration  to 
support  a  promise.  Doyle  v.  Knapp,  3  Scam.,  338.  When  there  is 
neither  fraud  or  warranty  on  the  part  of  the  vendor,  the  vendee  can 
not  recover  back  the  purchase  money.  Doyle  v.  Knapp,  3  Scam.,  333; 
Owings  V.  Thompson,  ibid,  505.  A  plea  of  failure  of  consideration 
in  cases  of  this  sort  is  allowed,  in  order  to  avoid  circuity  of  action. 
Frisbee  v.  Iloffnagle,  11  J.  R.,  50;  M'Allister  v.  Eeab,  4  Wend.,  490. 
and  cases  there  cited;  also,  Duncan  v.  Charles,  4  Scam.,  568.  If 
West  had  paid  these  notes,  he  would  have  no  cause  of  action  against 
Condrey.  The  inference  is  unavoidable,  that  he  can  not  set  up  this 
defence  to  Condrey's  action  against  him. 

J.  Manning,  on  the  same  side  argued:  1.  Whatever  is  necessary 
to  constitute  the  ground  of  defence,  must  be  stated  in  the  plea,  and 
the  plea  must  be  taken  most  strongly  against  the  pleader.  1  Chit.  PL, 
105,  217:  7  Bouv.  Bac.  Abr.,  495,  title,  *' Pleas  and  Pleading;"  Co. 
Lit.,  303.  2.  The  third  plea  does  not  show  that  Condrey  warranted, 
in  any  manner,  the  title  to  the  land  sold  by  him  to  West,  and  under 
the  rule  above  stated,  the  presumption  is  that  it  was  a  sale  without 
fraud  or  warranty.  In  which  case  the  vendee  takes  the  title  at  his 
own  risk.  Brecse,  270;  Doyle  et  al  v.  Knapp,  3  Scam.,  338.  Where- 
fore the  i)lea  is  bad.  3.  The  third  plea  shows  that  Condrey, 
[*148]  as  the  consideration  of  the  note  on  which  suit  is  *brouglit, 
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gave  up  his  contract  with  George  to  West,  which  was  a  good  con- 
sideration for  the  note.  Price  v.  Seaman,  10  Eng.  Com.  Law,  400. 
And  in  the  absence  of  any  averment  to  the  contrary,  West  must  be 
presumed  to  have  taken  the  contract  from  George  at  his  own  risk; 
which  also  renders  the  plea  bad.  4.  But  there  was  a  transfer  of  Con- 
drey's  interest  in  the  land,  as  shown  by  the  third  plea,  by  substituting 
West  "  in  the  room  and  place  "  of  George,  in  the  original  agreement 
between  Condrey  and  George,  with  George's  assent;  which  transferred 
Condrey's  interest  in  the  land  as  effectually  as  could  have  been  done 
by  deed;  which  interest,  as  the  plea  shows,  was  all  that  Condrey  sold, 
and  this  was  done  without  fraud  or  warranty  of  title.  So  that,  unless 
the  court  can  presume  fraud  or  warranty,  where  none  is  alleged  by 
the  pleader,  the  third  plea  is  bad  in  substance.  5.  The  third  plea 
shows  that  the  note  was  executed,  and  West  substituted  for  Condrey 
in  the  original  agreement,  on  the  18th  February,  1848,  while  by  that 
agreement  no  deed  was  to  be  executed  by  George,  until  the  24th 
October,  1848.  The  substitution  of  West  for  Condrey  was  in  effect  a 
rescission  of  the  old  agreement,  and  a  making  of  a  new  agreement.  So 
there  was  no  breach  of  the  agreement  between  George  and  Condrey, 
nor  of  that  between  Condrey  and  West,  but  only  of  that  between  West 
and  George:  for  George  had  until  the  24th  day  of  October,  1848,  to 
execute  the  deed  and  remove  the  incumbrance.  Trask  v.  Vinson,  20 
Pick.,  109-10;  Smith  v.  Haynes,  9  Greenleaf,  128.  6.  The  third  plea 
does  not  state  the  terms  of  the  contract  between  Condrey  and  West, 
and  is  therefore  bad  on  demurrer.  Wagy  v.  Lane,  3  Scam.,  237.  7. 
The  third  plea  shows  that  the  note  sued  on  was  given  for  the  purchase 
of  land,  without  any  agreement  on  the  part  of  the  vendor  that  the 
title  was  good;  and  in  such  case  the  failure  of  title  is  no  defence  in  an 
action  on  the  note.  0 wings  v.  Thompson,  3  Scam.,  502.  8.  The 
third  plea  is  insufficient  in  not  showing  whether  a  deed  had  ever  been 
executed  by  George  to  West,  conveying  the  tract  of  land  for  the  sale 
of  Condrey's  interest,  in  which  the  note  in  suit  was  given.  Merri- 
weather  ef  al.  v.  Smith,  2  Scam.,  30;  Merriweather  v.  Gregory,  2 
Scam.,  50.  9.  It  is  apparent  from  the  third  plea  that  the  considera- 
tion of  the  note  was  the  giving  up  by  Condrey  all  the  rights  which 
he  had  under  the  contract  with  George,  and  a  re-execution  (6 
*Rand.,  86;  6  Cow.,  59;  2  Greenleaf,  582,)  of  the  same  contract, [*149] 
by  which  those  rights  became  vested  in  West.  The  contract 
between  West  and  George  was  substituted  for  the  contract  between  Con- 
drey and  George.  Condrey  has  now  no  remedy  against  George  on  the 
original  contract;  all  which  he  has  for  rights  under  that  contract  is  the 
note  sued  on.  Now,  either  West  is  a  party  to  the  contract  with  George, 
as  a  trustee,  or  he  is  occupying  the  place  of  a  party  to  that  contract 
which  ought  to  be  occupied  by  West.  If  as  a  trustee,  he  can  not  make 
this  defence  until  he  has  sought  a  remedy  for  Condrey's  benefit  for  a 
breach  of  that  contract;  if  otherwise  than  as  trustee,  then  he  can  not 
make  this  defence  until  he  has  restored,  or  at  least  offered  to  restore, 
Condrey  to  those  rights  which  Condrey  had  under  that  contract,  and 
which  he  parted  with  to  West  as  the  consideration  of  this  note.  And 
this  plea  does  not  show  that  he  has  done  any  of  these  things.  The 
plea  is  of  a  failure  of  consideration,  which  presupposes  that  the  consid- 
eration was  originallv  good.     West  now  stands  in  the  attitude  of  re- 
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fusing  to  pay  the  note,  and  at  the  same  time  of  refusing  to  restore  the 
consideration  of  the  note  to  the  plaintiff.  He  will  have  his  remedy  on 
the  contract  against  George,  but  he  will  not  pay  the  note  which  he 
gave  for  that  contract.  10.  This  is  not  the  case  of  a  25arol  contract 
for  the  purchase  of  land.  A  parol  contract,  it  is  true,  was  entered  into 
between  Condrey  and  West,  but  the  written  evidence  of  that  contract 
was  executed  between  George  and  West.  The  parol  contract  was  exe- 
cuted by  the  re-execution  of  the  original  agreement,  and  the  statute 
of  frauds  does  not  apply  to  such  a  case.     4  Pick.,  188. 

R.  S.  Blackwell,  for  defendant  in  error:  The  third  plea  is  a  good 
bar  under  our  statute.  Tyler  v.  Young,  2  Scam.,  444;  Frisbie  v.  Hoff- 
nagle,  11  John.  E.,  50;  Rice  v.  Goddard,  14  Pick.  R.,  293;  Tillotson 
V.  Grapes,  4  N".  H.  R.,  444;  Gray  v.  Handkinson,  1  Bay's  R,,  278. 

E.  N.  Powell,  with  Blackwell:  1.  In  an  action  upon  a  promis- 
sory note,  given  for  the  price  of  land  to  which  the  vendee  received  a 
bond  for  a  title,  to  be  made  when  the  notes  were  paid;  held  that  the 

vendee  might  show  a  failure  of  consideration,  by  showing  want 
[*150]of  title  in  the  *venclor.     Peques  v.  Mosley  et  al,  7  S.  &  M.,  340; 

Mason  v.  Wait,  4  Scam.,  137,  135;  11  John.,  50;  4  New  Hamp., 
444;  Cook  v.  Mix,  11  Conn.,  432;  14  Pick.,  293.  2.  And  where  the 
payment  of  a  note,  given  for  the  purchase  of  land,  is  made  a  condition 
precedent  to  the  conveyance,  a  plea  to  an  action  on  such  note,  which 
avers  that  the  vendor,  neither  at  the  time  when  the  contract  was  entered 
into,  nor  when  the  conveyance  was  to  be  made,  nor  since,  has  had 
title,  is  a  good  defence  to  tlie  action.  Gregory  v.  Scott,  4  Scammon, 
392;  Tyler  v.  Young,  2  Scammon,  p.  445;  Gray  v.  Handkinson,  1 
Bay's,  278;  4  Wendell,  483;  22  Pick.,  1G6;  4  Scam.,  561;  2  McLean, 
464.  3.  The  bond  referred  to  in  the  plea,  and  made  a  part  thereof,  and 
the  note  sued  on,  are  to  be  taken  as  one  transaction.  By  the  bond, 
it  will  be  seen  that  tlie  conveyance  was  to  be  made  before  the  note  was 
to  })e  paid.  This  makes  it  a  condition  precedent  on  the  part  of  the 
jilaintiff,  who  stands  in  the  place  of  the  obligor  in  the  bond,  to  show 
a  conveyance  before  a  suit  can  be  maintained  on  the  note.  Green  v. 
Reynolds,  2  John.  207;  Van  Benthuysen  et  al  v.  Crapser,  8  ibid,  257; 
Hunt  V.  Livermore,  5  Pick.  395;  Stone  v.  Fowle  et  aV,  22  Pick.,  166; 
Duncan  ct  al.  v.  Charles,  4  Scam.,  561. 

A.  Williams,  in  reply:  All  the  defendant  claims  to  have  bought 
was  an  eciuity.  He  has  got  what  he  bought.  The  substitution  of 
West's  name  in  the  bond  from  George  made  the  bond  a  new  bond, 
from  George  to  West,  and  gave  to  West  precisely  what  he  contracted 
for  — the  interest  then  held  by  Condrey  in  tlie  land. 

Caton,  J.     The  declaration  counts  on  two  promissory  notes.     Thtf  ^ 
third  plea  of   the  defendant  says,  that  the  plaintiff  held  a  written' 
agreement  of  one  George,  for  a  deed  of  certain  premises,  which,  by  a! 
l>ar()l  agreement  with  the  assent  of  George,  he  sold  to  the  defendant} 
\v Inch  sale  was  the   consideration  for  which  said  notes  were  given.' 
1  hat  It  was  u  ])art  of  said  parol  agreement,  that  the  name  of  th.4  i 
plaintiff  should  be  erased  from  said  written  instrument,  and  the  name  i 
of   the  defendant  inserted  as  purchaser;  which,  with   the  assent  of 

v*^K^^^?^^^'  ^^'^^  ^""'^-  "^^^^  pica  then  avers  that  George  had  no 
L  151 J  title,  and  so  the  consideration  of   the   *notes  has  fiiilcd.     A 
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demurrer  was  overruled  to  this  plea,  and  this  presents  the  only  ques- 
tion for  our  consideration. 

We  can  not  hesitate  to  pronounce  this  plea  obnoxious  to  the  demurrer. 
As  between  the  plaintiff  and  defendant,  the  agreement  was  completely 
executed.  The  defendant  acquired  all  the  title  which  the  plaintiff 
had,  or  pretended  to  have,  or  assumed  to  sell.  In  pursuance  of  the 
agreement  for  which  the  notes  were  given,  the  defendant  became 
legally  entitled  to  demand  the  deed  of  George.  The  transaction  is 
the  same  as  if  the  plaintiff  had  assigned  the  agreement  for  the  deed 
to  the  defendant.  The  plaintiff  transferred  his  equitable  title,  such 
as  it  Avas,  to  the  defendant,  precisely  as  he  had  agreed.  The  defen- 
dant got  all  that  he  bargained  for  with  the  plaintiff,  who  in  no  way 
assumed  that  George  should  perform  his  agreement,  by  the  con- 
veyance of  a  good  title.  For  that,  defendant  must  look  to  George 
alone.  He  should  have  secured  a  guaranty  from  the  j)laintiff,  if  he 
intended  to  hold  him  responsible  for  the  performance  of  the  under- 
taking of  George. 

The  judgment  of  the  circuit  court  is  reversed,  with  costs,  and  the 
cause  remanded. 

Judgment  reversed. 


James  A.  Chadsey  v.  Ben'jamin'  Haeeison. 

Error  to  Schuyler 

1.  Paktnership  —  action  at  law.  The  principle  is  well  settled,  that  partners 
can  not  sue  each  other  at  law,  for  any  matter  relating  to  the  partnership  concerns, 
unless  there  has  been  a  final  settlement  between  them,  a  balance  ascertained,  and 
an  express  promise  to  pay  the  balance. (1) 

2.  Same — jiromise  to  %>ay  between  partners.  Without  a  general  adjustment  of  the 
partnership  concerns,  there  is  no  consideration  to  uphold  an  express  promise  of 
one  partner  to  pay  his  co-partner  a  balance  alleged  to  be  due. (2) 

Cited — Blue  v.  Leathers,  15  111.,  31;  vances  made  by  him  to  the  joint  con- 
Burns  v.  Nottingham,  60  111.,  531.  cern,     and  the  firm  cannot  sue  anindi- 

(1)  So  held  in  Frink  v.  Ryan,  8  Scam.,  vidual  member  for  any  thing  he  may 
322;  Ridgway  v.  Grant,  17  111.,  117;  have  drawn  out  of  the  joint  stock  or 
Hanks  i\  Baber,  53  111.,  292;  Johnson  v.  proceeds;  Bracken  v.  Kennedy,  3  Scam., 
Wilson,  54  111.,  419;  Burns  v.  Notting-  559.  -In  like  manner  one  firm  can  not 
ham,  60  111.,  531;  see,  also,  Gregg  v.  sue  another  firm,  at  law,  where  one 
Bower,  67  111.,  526;  so,  it  is  held  a  part-  partner  is  a  member  of  both  firms, 
nership being  actually  formed  and  busi-  Haven  v.  Wakefield,  39  111.,  509;  see, 
ness  proceeded  with,  as  distinguished  also.  Smith  v.  Riddell,  87  111.,  165. 
from  the  case  where  one  refused  to  be-  (2)  But,  where  there  has  been  a  set- 
come  a  partner  according  to  his  agree-  tlement  between  partners  concerning 
ment,  no  action  at  law  is  maintainable  their  partnership  affairs,  a  promise  by 
between  the  parties  for  the  misconduct  one  to  pay  the  other  a  certain  sum  is 
of  the  members,  as  where  one  shall  re-  binding  on  promisor,  and  he  becomes 
fu.se  to  furnish  money  to  carry  on  the  ijable  in  an  action  at  law,  Adams  v. 
business  as  agreed,  Buckmaster  v.  Frink,  53  111.,  219;  Hanks  ».  Baber,  53 
Gowen,  81  111.,  l.o3,  nor  can  one  partner  m.,  292;  nevertheless  not  where  there 
recover  at  law  tor  money  paid  against  ig  ^n  attempted  settlement  and  a  mistake 
his  co-partner  until  the  money  has  been  j^ade.  In  such  case  assumpsit  does  not 
actually  paid  nor  then,  until  the  time  ^^^  ^^^  tbe  remedy  is  by  bill  for  settle- 
ot  payment  has  arrived,  Dedman  v.  ^ent  of  accounts,"  Hanks  v.  Baber,  53 
Williams,  1  Scam.,  lo4;  nor  can  one  m.,  292;  see  John.son  «.  Wilson,  54  111., 
partner  sue   the   firm,   at  law,  for  ad-  4^9 
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a.  Same — stating  accounts.  Where  a  partnership  is  composed  of  three  persons, 
two  of  them  can  not  state  an  account  which  will  bind  the  third.  All  must  concur 
in  the  .settlement,  and  it  must  embrace  all  of  the  partnership  transactions.  (3) 

This  was  un  action  of  assumpsit,  brought  by  Chadsey  against  Har- 
rison, in  the  Schuyler  circuit  court,  and  a  trial  was  had  at  the  March 
term,  a.  d.  1848,  before  the  Mr.  Justice  Purple,  and  a  jury,  when  a 

verdict  was  rendered  in  favor  of  the  defendant,  for  $150  08^. 
[*152]     *The  declaration  contained  three  counts:  the  first  a  special 

one,  and  the  others  general  indebitatus  assumpsit  counts.     The 
special  count  was  in  substance  as  follows. 

"  For  that  whereas  the  said  Harrison,  Chadsey,  and  one  Jonathan 
D.  Manlove,  heretofore,  to  wit,  on,  etc,  at,  etc.,  associated  themselves 
together  for  the  purpose  of  building,  fitting  out  and  sending  down  the 
Illinois  and  Mississippi  rivers,  a  large  raft  of  saw  logs,  to  be  sold  at  the 
city  of  St.  Louis,  Mo.,  on  the  joint  account  of  the  said  Harrison, 
Chadsey  and  Manlove;  each  to  share  and  share  equally  in  the  profits 
and  loss  of  said  adventure.  And  the  said  Chadsey  avers,  that  at  the 
special  instance  and  request  of  Harrison  and  Manlove,  he,  the  said 
Chadsey,  at  the  time  and  place  aforesaid,  undertook  and  agreed  to 
superintend  the  fitting  out,  building  and  carrying  down  of  said  raft, 
and  the  selling  of  the  same  at  the  city  of  St.  Louis  aforesaid.  And 
the  said  Chadsey  further  avers,  that,  in  furtherance  of  the  object  of 
the  association  aforesaid,  and  of  the  request  and  agreement  aforesaid, 
he,  the  said  Chadsey,  afterwards,  to  wit,  on,  etc.,  at,  etc.,  did  super- 
intend the  fitting  out  and  building  of  the  raft  aforesaid,  and  carried 
the  same  down  the  Illinois  and  Mississij)pi  rivers  aforesaid,  to  the  city 
of  St.  Louis,  and  paid  all  the  expenses  attendant  upon  the  same,  and 
then  and  there  sold  the  suid  raft,  upon  the  joint  account  of  the  said 
Harrison,  Manlove  and  Cliadsey.  And  the  said  Chadsey  further  avers, 
that  the  adventure  aforesaid  resulted  in  a  nett  loss  to  the  said  Harrison, 
Manlove  and  Chadsey  of  the  sum  of  $231  98,  over  and  above  the  pro- 
ceeds arising  from  the  sales  of  the  said  raft.  And  the  said  Chadsey 
avers,  that  the  said  Harrison  and  Manlove,  each,  by  reason  of  thej 
premises  aforesaid,  became  liable  to  pay  to  the  said  Chadsey  the  sum 
of  $77  32  2-3,  being  their  respective  proportionate  shares  of  the  loss 
incurred  by  reason  of  the  adventure  aforesaid,  and  paid  by  the  saidj 
Chadsey  as  aforesaid.  And  the  said  Chadsey  further  avers,  that  the: 
said  Harrison  afterwards,  to  wit,  on,  etc.,  at,  etc.,  in  consideration! 
of  the  premises  aforesaid,  undertook  and  promised  to  pay  to  the  said  \ 
Chadsey  the  said  sum  of  $77  32  2-3,  when  he,  the  said  Harrison,  , 
should  be  thereunto  afterwards  requested,"  and  concludes  with  the 
usual  assignments  of  breaches. 

To  the  special  count  above  set  forth,  the  defendant  demurred,  and<l 

there  was  a   joinder   in    demurrer,  and   the   court   sustained) 
[♦1531*  the  same.     To  the  residue  of  the  declaration  the  defendant^ 
pleaded  the  general  issue,  setoff,  and  several  other  pleas,  which 
it  is  unnecessary  to  set  out. 

(H)  tSo  a  statement  of  accounts  between  ners  had  received  their  capital  stock  paida 

two    or    more    partners,    showiiifr    the  in,  or  had  accounted  for  funds,  if  any,fl, 

amount  of  the  profits  of  the   (irni.  but  drawn  out,   is  not  such  an  accountingfi 

not  stating  in  whose  hands  such  profits  and   settlement   as   is   final,   to   give  a 

are,  or  the  amount  each  partner  is  en-  remedy  at    law,  Burns  v.    Nottingham, 

titled  to  receive,  or  whether  the  part-  60  111.,  531. 
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The  only  error  relied  upon  is,  the  judgment  of  the  circuit  court  in 
sustaining  the  defendant's  demurrer  to  the  special  count  of  the  plain- 
tiff's declaration. 

E.  S.  Blackwell,  for  plaintiff  in  error:  The  first  count  in  the 
declaration  is  good,  and  the  demurrer  improperly  sustained  to  it  by 
the  court  below. 

1.  Where  there  is  a  partnership  for  the  purpose  of  a  single  adven- 
ture, as  in  this  case,  and  that  adventure  has  been  fully  completed,  so 
that  the  partnership  is  at  an  end,  assumpsit  will  lie  by  one  of  the  part- 
ners against  his  co-partner,  upon  an  express  promise  to  pay  a  balance 
found  to  be  due  him.  Musier  v.  Trumpbonr,  5  Wend.  E.,  274;  Eob- 
son  v.  Curtis,  2  E.  0.  L.  E.,  303.  2.  So  assumpsit  will  lie,  by  one 
partner  against  his  co-partner,  in  all  cases,  to  recover  a  final  balance  of 
a  partnership  account,  where  the  judgment  will  be  an  entire  termina- 
tion of  the  partnership  transactions  between  the  parties  to  the  action, 
so  that  no  further  litigation  can  grow  out  of  them;  and  neither  a  set- 
tlement nor  an  express  promise  is  necessary  to  support  the  action. 
Fanning  v.  Chad  wick,  3  Pick.  E.,  423;  Williams  v.  Henshaw,  11  Pick. 
E.,  82.  3.  And  in  all  cases  where  one  partner  expressly  promises  to 
pay  his  co-partner  a  certain  sum  of  money,  assumpsit  lies,  whether  all 
of  the  partnership  affairs  have  been  finally  adjusted  or  not.  G-ibson  v. 
Moore,  6  N.  H.  E.,  547;  Bonaffe  v.  Fenner,  6  8.  and  M.,  212.  And  on 
demurrer  the  promise  alleged  in  this  declaration  will  be  intended  as  an 
express  one.  Beeker  v.  Beeker,  7  John.  E.,  99;  Holly  v.  Eathbone,  8 
John.  E.,  148;  Elting  v.  Vanderlyn,  4  John.  E.,  237;  Atkins  v.  Hill, 
Cowper  E.,  159. 

Browning  &  Bushnell,  for  defendant  in  error:  The  dissolution  of 
partnership  may  arise  from  the  full  completion  of  the  transaction  for 
which  it  was  formed.  Story  on  Part.,  sec.  280.  But  after  a  dissolution, 
the  partnership  continues,  for  the  purpose  of  the  collection  of  debts,  and 
the  adjustment  and  settlement  of  the  partnership  affairs.  Story  on  Part., 
sees.  324,  325,  326  and  328.  No  settlement  of  the  partnership 
affairs  can  *  take  place  as  between  the  partners  at  law,  only  by  the  [*154] 
action  of  account,  and  it  makes  no  difference  in  this  respect, 
whether  the  partnership  is  general,  or  only  of  a  particular  transaction. 
Gow.  on  Part.,  70-73;  2  Caine's  Eep.,  293;  1  Hall's  Eep.,  180;  Eogers 
V.  Eogers,  1  Hall's  Eep.,  391;  3  Scam.,  563;  Bovil  v.  Hammond,  13 
Eng.  Com.  Law  Eep.,  125. 

But  where  an  account  has  been  had  between  the  partners,  and  a  bal- 
ance ascertained,  one  party  may  maintain  an  action  at  law  for  such 
balance,  if  there  has  been  an  express  promise  to  pay  it  but  not  other- 
wise. Grow,  on  Part.,  74-5;  Foster  v.  Manson,  2  T.  E.,  480;  Daven- 
port V.  Gear,  2  Scammon,  495;  Frink  v.  Eyan,  3  Scammon,  322,  325; 
Holmes  v.  Higgins,  8  Eng.  Com.  Law,  27.  And  so  is  the  law  in  New 
York.  Casey  v.  Burch,  2  Caine's  Eep.,  293;  Halstead  v.  Schenetzell, 
17  John  E.,  80;  Westerlo  v.  Evertson,  1  Wend.  E.,  532;  Attwater  y. 
Fowler,  1  Hall's  Eep.,  180,  187-8;  Murray  v.  Bogart,  14  John.  E.,  318. 
Though  in  Massachusetts  and  Pennsylvania,  where  there  has  been  an 
actual  settlement  and  ascertainment  of  the  balance  in  consequence  of 
their  peculiar  condition,  having  no  courts  of  equity,  a  suit  may  be 
maintained  for  this  balance  without  an  express  promise.  Ozeas  v. 
16  —  Vol.  11,  111.  121 
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Johnson,  1  Binn.  R,  191;  Fanning  v.  Chad  wick,  3  Pick.,  429;  Wil- 
liams V.  Henshaw,  11  Pick.,  79;  though  in  the  case  in  the  11th  Pick- 
ering, 79,  it  is  admitted  that  the  rule  in  Massachusetts  is  a  departure 
from  the  common  law.  The  ground  of  sustaining  the  express  promise 
is,  that  the  ascertainment  of  and  agreement  upon  the  balance  due, 
creates  a  moral  obligation  to  pay;  which  is  a  sufficient  consideration  to 
.support  t]ie  promise.  Gow.  on  Part.,  74-5;  Foster  v.  Manson,  2  T.  R., 
479.  For  the  same  reason,  where  the  promise  is  held  to  be  implied, 
from  the  ascertainment  and  settlement  of  the  balance,  it  should  be 
held  that  the  implied  promise  is  created  and  supported  by  the  moral 
obligation  to  pay  the  debt  actually  ascertained.  It  will  be  difficult  to 
find  a  case  of  one  partner  against  another,  for  a  balance  due  on  the 
entire  partnership  transactions,  where  the  suit  has  not  been  inform  on 
an  account  stated.     2  Scam.,  495;  2  Caine's  Rep.,  293. 

This  is  a  question  of  pleading.     The  promise,  whether  express  or 

implied,  must  be  sustained  by  the  moral  obligation  arising  to  pay  a 

debt  ascertained  by  settlement.     The  declaration  is  special,  and 

[*155j  hence  must  show  the  facts  which  take  this  *  case  out  of  the 

general  rule,  that  one  partner  can  not  sue  another  at  law. 

If  the  suit  had  been  by  the  common  count  of  insimul  computassef, 
the  fact  that  a  promise  was  made,  miglit  be  good,  and  perhaps  sufficient 
evidence  to  a  jury,  to  enable  them  to  find,  as  a  fact,  that  a  settlement 
had  been  had  and  a  balance  ascertained;  but,  I  repeat,  there  is  now, 
under  this  declaration,  a  question  of  pleading,  and  not  of  evidence. 
The  pleader  must  himself  state  the  facts,  which  sustain  the  action, 
and  the  promise,  and  sliow  wherein  this  is  an  exception  to  the  rule. 

The  plaintiff  might  have  brought  his  action  on  the  common  counts; 
then  the  questions  would  have  arisen  on  the  proof,  but  as  he  sued 
specialhj,  contrary  to  the  usual  course,  he  must  aver  facts  so  as  to 
require  proof  of  a  settlement  under  it;  if  not  allowed,  it  would  not 
be  necessary  for  plaintiff  to  prove  it,  and  the  plaintiff  would  recover  a 
balance  without  proof  of  settlement. 

But  there  is  another  fatal  defect;  the  count  no  where  shows  that 
the  plaintiff  was  entitled  to  any  thing,  or  that  he  ever  paid  one  cent  on 
account  of  the  joint  concern,  whereas  it  does  show  that  the  plaintiff 
received  the  whole  proceeds  of  the  sale  of  the  adventure.  If  any  pre- 
sumption is  to  be  indulged  in,  as  to  who  advanced  the  capital,  it  would 
be,  that  they  had  advanced  in  equal  proportions,  and  hence,  so  long  as 
the  plaintiff  had  the  i)roceeds  of  the  sale  in  his  hands,  he  would  owe 
the  other  partners  and  not  they  him. 

The  agreement  was,  to  build,  fit  out  and  send  down  a  raft  of  saw 
logs.  The  logs  must  have  been  on  hand  —  they  were  the  capital  stock. 
The  three  wore  to  build,  fit  out,  etc.,  the  raft.  Chadsey  agreed  only  to 
s7ipcrinf('nd  the  ])nilding  of  the  raft,  not  to  purchase;  they  were  on 
hand.  He  avers  he  did  superintend  the  building,  etc.,  of  the  raft, 
and  paid  the  expense  of  building  or  putting  together  the  logs  on  hand 
into  the  raft,  etc.,  and  paid  the  expenses  of  v/hat  he  did;  not  that  he 
l)ought  the  logs  or  paid  for  them.  As  nothing  is  said  as  to  who  paid 
for  the  logs,  or  the  portion  of  capital  stock  each  put  in,  the  legal  pre- 
sumption is,  that  each  of  the  partners  paid  an  equal  portion.  That  is 
true  as  to  the  presumption  of  an  equal  interest  in  profits,  and  an  equal  I 
burthen  as  to  losses,  and  why  not  as  to  the  capital  stock?     As  to  com-. 
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munity  of  profits  and  losses,  see  Story  on  Part,,  sees.  23  and 
24.     As  to  community  of  interest  in  the  *capifcal  stock,  equal[*156J 
interest  implied,  in  the  absence  of  express  stipulation,  see  Story 
on  Part.,  sec.  27. 

The  declaration  does  not  show  that  the  logs  were  paid  for.  EveVy 
part  of  the  declaration  may  be  true,  and  yet  Harrison  may  have  j)aid 
:  for  the  logs;  or  is  alone  bound  for  their  payment;  or  that  the  partnership 
bought  them  on  a  credit  and  will  have  them  to  pay  for;  or  that  the 
plaintiff  who  sues,  and  has  received  the  whole  proceeds  of  the  sale, 
has  not  received  twice  as  much  as  he  has  paid  out.  What  considera- 
tion is  alleged  for  the  express  promise,  admitting  one  was  made? 
What  right  has  Chadsey  to  recover  more  money,  till  he  shows  that  he  has 
paid  out  for  the  Joint  concern,  more  than  the  whole  proceeds  of  the 
sale  which  have  come  into  his  hands? 

Treat,  C.  J.  The  principle  is  well  settled,  that  partners  can  not 
sue  each  other  at  law  for  any  matter  relating  to  the  partnership  con- 
cerns, unless  there  has  been  a  final  settlement  between  them,  a  balance 
ascertained,  and  an  express  promise  to  pay  the  balance.  Gow.  on 
Part.,  74;  Westerlo  v.  Evertson,  1  Wendell,  532;  Foder\.  Allenson,2 
D,  and  East,  480;  Davenport  v.  Gea7\  2  Scammon,  495. 

The  first  count  of  the  declaration,  after  stating  the  formation  and 
nature  of  the  partnership,  simply  alleges  that  the  plaintiff  paid  the 
expenses  of  constructing  the  raft,  and  taking  it  to  market,  and  that 
the  nett  loss  on  the  adventure  exceeded  the  proceeds  of  the  sale  two 
hundred  and  thirty-one  dollars  and  ninety-eight  cents;  one-third  of 
which  amount  the  defendant  agreed  to  pay  him.  This  count  fails  to 
show  a  full  adjustment  of  the  partnership  affairs.  Manlove,  one  of 
the  partners,  was  not  a  party  to  it.  Two  partners  can  not  state  an 
account  that  will  bind  the  third.  All  must  concur  in  the  settlement; 
and  it  must  embrace  all  of  the  partnership  transactions.  The  settle- 
ment between  the  plaintiff  and  defendant,  if  any  was  ever  made,  was 
partial  in  its  operation.  It  related  ouly  to  the  expenses  and  proceeds 
of  the  raft,  and  did  not  extend  to  the  capital  stock,  and  the  debts  due 
to  and  from  the  firm.  We  are  clearly  of  the  opinion  that  this  count 
of  the  declaration  shows  no  cause  of  action.  The  promise  to  pay  was 
not  founded  on  a  sufficient  consideration  —  a  general  adjustment  of 
the  partnership  concerns. 

*The  circuit  court  decided  correctly,  in  sustaining  the  demur-[*157] 
rer.  and  the  Judgment  will  be  affirmed,  with  costs. 

Judgment  affirmed. 

Luther  Woodward  and  George  Cowell  v.  William  Seely  and 
Charles  C.  Elliot. 

Appeal  from  Woodford. 

Equity  —  zcill  not  quiet  rigJits  not  ascertained  at  law.  A  bill  of  peace,  where  the 
parties  are  not  numerous,  will  not  be  sustained  to  prevent  multiplicity  of  actions 
at  law,  before  the  rights  of  the  parties  have  been  settled  in  a  court  of  law.(l) 

Cited  —  Simpkins  v.  Rogers,  15  111.,  (1)  Thus,  riparian  rights  and  infringe- 
397;  Morris  v.  Thomas,  17  111.,  113;  Tan-  ments  shall  be  established  at  law,  before 
ner  v.  Valentine,  75  111.,  624;  Patterson  equity  will  interfere,  Stolp  v.  Hoyt, 
«.  Sweet,  3Bradw.,550.  44  111.,  219;  contract  creditors  without 
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2.  Same  —  remedy  at  law.  A  party  can  not  come  into  a  court  of  equity  to  en- 
force his  rights,  when  he  has  a  full  and  complete  remedy  at  law.  (2) 

3.  A  mere  license,  whether  by  deed  or  parol,  is  always  revocable  at  the  will  of 
the  licensor,  unless  coupled  with  an  interest  and  executed,  then  it  is  irrevocable. (3) 

4.  A  license  coupled  with  an  interest  in  land,  must  be  in  writing.  A  license 
perpetually  to  overflow  the  land  of  a  party  granting  such  license,  would  create  an 
interest  in  the  land,  and,  therefore,  the  license  can  not  be  granted  by  parol. (4) 

").  A  court  of  equity  will  not  enforce  a  parol  license  to  overilow  the  lauds  of  the 
li(;ensor,  even  in  favor  of  a  party  who,  instead  of  procuring  a  license  by  deed, 
has  acted  in  good  faith  upon  the  parol  license,  and  made  valuable  improvements 
upon  his  own  land,  which  will  become  worthless  if  the  license  is  revoked. 

This  is  a  bill  in  chancery,  alleging  that  some  time  in  the  spring  of 
the  year  1835,  Luther  Woodward,  one  of  the  complainants,  in  com- 
pany with  one  Levi  Woodward,  came  to  La  Salle  county,  and  became 
acquainted  with  William  Seely,  one  of  the  respondents.  That  Seely 
told  Luther  Woodward,  that  he,  Seely,  owned  an  hydraulic  privilege 
on  the  Big  Vermilion  river,  where  he  had  erected  a  saw  mill;  said 
Seely  also  told  Woodward,  that  there  was  another  water  privilege  on 
the  said  stream,  immediately  below  the  one  occupied  by  him,  and. 
recommended  Woodward  very  urgently  to  purchase  and  improve  the 
same,  by  the  erection  of  a  saw  mill,  or  in  some  other  way.  That  Wood- 
ward, listening  to  the  advice  and  persuasion  of  Seely,  went  with  him 
to  examine  the  said  water  privilege,  when  said  Seely  pointed  out  the 


judgment  have  no  status  in  a  court  of 
equity,  Horner  «.  Zimmerman,  45  111., 
14;  M'Connell  v  Dickson,  43  111.,  99; 
])arties  to  a  contract  must  seek  their 
remedy  at  law,  Thomas  v.  Caldwell,  50 
111.,  138;  Chi.  &  N.  W.  R'y  Co.  v. 
Nichols,  67  111.,  464;  Logan  v.  Lucas.  59 
111.,  237,  Dewey  v.  Eckert,  63  111.,  218; 
Gregg  «.  Brower,  67  111.,  526;  so  one 
who  is  out  of  possession  of  land  can  not 
try  title  in  equity,  but  must  resort  to  his 
action  of  ejectment.  Burton  «.  Gleason, 
56  111.,  25,  and  to  enforce  a  trust  in 
bailee  to  sell,  to  pay  the*  proceeds  of  sale, 
the  party  entitled  must  proceed  at  law, 


V.  Gunning,  81  111.,  236;  Clinton  Co.  t). 
Schuster,  82  111.,  137;  Long  v.  Barker, 
85  111.,  431;  Barton  t,.  De  Wolf,  108  111., 
J95,  and  in  a  case  of  doubtful  character  ^ 
the  court  will  always  remit  the  litigant 
to  a  court  of  law,  Hacker  v^  Barton,  84 
111.,  313.  By  this,  however,  is  intended 
that  the  remedy  at  law  shall  be  adequate 
and  complete.  A  remedy  at  law  may 
exist  and  yet  chancery  will  not  refusfi 
its  aid  where  it  is  more  efEectual  for  the 
doing  of  complete  justice,  Morris  v, 
Thomas,  17  111.,  112;  see  Babcock  v. 
M'Camant,  53111.,  215;  Burgers.  Potter, 
32  111.,  66.     Objection  to  the  jurisdic- 


Taylor  «.  Turner,  87  111.,  296.  In  like  tion  of  chancery  on  the  ground  of  the 
manner  equity  will  seldom  interfere  in  remedy  at  law  existing  must  always  be 
cases  of  nuissvice  and   very  seldom  in-     made  in  the  trial  court  or  it  comes  tod 


deed,  if  ever,  until  a  jury  has  found 
the  existence  of  the  nuisance,  Dunning 
t).  Aurora,  40  111.,  481;  Lake  View  v. 
Letz,  44  111  ,  81. 

(2)  Equity  will  not  generally  inter- 
fere where  the  party  has  his  remedy  at 
law,  Greenup  v.  Brown.  Breese,  193; 
Greenuji  v.  Woodworth,  Breese,  194; 
Elston  v.  Blanchard,  2  Scam.,  420;  Arm- 
strong V.  Caldwell,  2  Scam.,  418;  An- 
drews v\  Sullivan,  2  Giim.,  327;  State 
IVk  r.  Stanton,  2  Gilm.,  352;  Ross  i\ 
iiuchanan,  13  111.,  55;  Stow  r.  Robinson, 
24  III.,  534;  M'Connell  v.  Dickson,  43 
III.,  99;  Wylder  c.  Crane,  53  111.,  490- 
Sell.  Direc.  v.  Miller,  54  111.,  338;  Hell- 
man  V.  Schneider,  75  111.,  422;  Leopold 
V.  Judson,  75  111.,  536;  Imp'l  F.  Ins.  Co. 
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late,  Comstock  v.  Henneberry,  66  111.,' 
212,  and,  it  may  be  waived  by  answer, 
see  Stout  v.  Cook,  41  111.,  447;  Dodge  v. 
Wright,  48111.,  382;  Hickey  «.  Forristal, 
49  111.,  255;  Magee  «.  Magee,  51  111., 
500.  As  to  when  there  is  a  defense  ai 
law,  see  More  ».  Bayley,  Breese (ed.  1885)/ 
60,  and  note  1 

(3)  To  the  same  purpose  see  Kimball  1 
V.  Yates,  14  111.,  464*  Wiggins  «.  Chi-i 
cago,  68  111.,  372;  Schwuchow  v.  Chi-' 
cago,  68  111.,  444;  Kimball  v.  Custer,  78' 
111.,  389;  Forbes  v.  Balenseifer,  74  HI.;. 
183. 

(4)  Followed  in  Tanner  i}.  Volentine,  i 
75  111.,  624.  So,  license  to  work  mines^ 
can  only  be  granted  by  deed,  Kamp- 
house  V.  Gaffner,  73  111.,  453. 
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lowest  west  line  of  his,  said  Seely's  land;,  on  which  he  had  erected  his 
said  saw  mill,  and  pointed  out  and  explained  the  nature  and  extent  of 
the  said  water  privilege,  below  the  land  of  said  Seely,  and  again  urged 
and  persuaded  Woodward  to  purchase  and  improve  said  privilege, 
stating  that  it  would  be  a  great  benefit  to,  and  enhance  the  value  of 
the  land  to  the  neighborhood.  That  Woodward,  upon  a  careful 
examination  of  the  *premises,  informed  Seely,  that  he,  Wood-[*158] 
ward,  could  not  safely  build  a  dam  on  the  said  water  privilege,  only 
at  the  place  where  Seely's  dam  stood,  by  reason  of  the  loose  state  of  the 
bottom  of  the  river;  and  in  order  to  erect  his  dam  with  perfect  safety, 
it  would  be  likely  to  flow  the  water  back  above  the  west  line  of  said 
Seely's  land,  as  there  was  little  or  no  fall  on  the  said  lower  water 
privilege,  from  the  west  line  of  said  Seely's  land,  to  the  place  where 
said  Woodward's  dam  stood,  at  the  time  of  the  filing  of  the  bill. 
Thereupon  Seely  told  Woodward  that  there  was  a  considerable  fall  on 
said  Seely's  land,  between  his  said  lower  or  west  line,  and  his  saw 
mill,  and  that  if  Woodward  would  purchase  and  improve  the  lower 
privilege  so  pointed  out  and  recommended  by  Seely  to  Woodward,  that 
Woodward  might  have  and  enjoy  the  right  to  flow  back  the  water, 
provided  he  did  not  raise  his  dam  so  as  to  cause  the  water  to  flow  up 
stream,  so  as  to  interrupt  and  hinder  Seely  in  the  use  of  his  mill. 
Which  offer  and  inducement  Seely  rej)eatedly  made  and  urged  uj)on 
Woodward,  until,  in  consideration  thereof.  Woodward  was  induced 
and  persuaded  to  purchase  the  lower  water  privilege,  or  the  lands  so 
recommended  by  Seely  to  Woodward,  viz:  the  west  half  of  the  south- 
east quarter,  and  the  east  half  of  the  south-west  quarter  of  section 
eight,  township  thirty-two  north,  of  range  two,  east  of  the  third 
principal  meridian;  and  thereupon  proceeded  to  improve  the  same,  as 
is  set  forth  in  the  bill.  That  in  the  month  of  May,  1835,  Woodward 
purchased  the  fee  simple  and  title  of  Edward  Fay,  who  was  then  the 
proprietor  of  the  west  half  of  the  south-east  quarter  of  said  section 
eight,  and  took  a  release  of  said  Fay's  claim  to  the  said  east  half  of 
the  south-west  quarter  of  said  section  eight,  and  paid  the  said  Fay 
therefor  the  sum  of  two  hundred  and  five  dollars.  That  Woodward, 
subsequently,  about  the  month  of  July,  1835,  purchased  with  and  in 
the  name  of  said  Levi  Woodward,  of  the  government  of  the  United 
States,  the  said  last  mentioned  eighty  acre  lot,  and  paid  therefor  one 
hundred  dollars.  The  complainant.  Woodward,  immediately  after 
the  purchase  from  Fay,  and  about  the  last  of  May,  1835,  went  to  the 
state  of  Massachusetts,  and  commenced  purchasing  irons  and  other 
necessary  materials  for  the  purpose  of  erecting  a  saw  mill  on  the  premises, 
and  improving  the  water  privilege,  in  accordance  with  the  permission 
of  an  understanding  with  said  Seely,  as  above  set  forth;  and  in 
*the  autumn  of  the  same  year.  Woodward  employed  two  men  and[*159] 
sent  them  to  the  said  premises,  with  the  said  materials,  at  an 
expense  of  several  hundred  dollars;  that  these  men,  on  arriving  at  the 
preniises,  commenced  getting  out  timber  and  other  materials,  for  the 
purpose  of  improving  said  mill  privilege,  in  accordance  with  the  per- 
mission granted  by  Seely.  That  Woodward  returned  to  the  jDremises 
with  his  family,  and,  in  person,  went  on  with  the  improvements  already 
commenced.  That  in  the  spring  of  1837  he  commenced  constructing 
his  dam,  and  digging  a  race,  to  convey  water  to  his  mill,  finished 
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his  (lam,  juxi-tly  finished  his  mill-race,  and  mill.  That  all  were 
C()mi>leto'd  and  "ready  for  operation  some  time  in  July  following, 
at  an  expense  of  $5,000.  That  the  dam  is  about  five  hundred  feet 
lono-  and  three  feet  high,  which  is  situated  near  half  a  mile  above 
the"  mill,  and  about  thirty  rods  below  the  west  line  of  Seely's 
land.  That  although  the  dam  of  Woodward  and  Cowell  raises  a  head 
of  water  of  about  three  feet,  on  the  land  of  said  Seely,  to  Avit,  in  the 
bed  of  the  river,  yet  it  does  not  flow  the  water  back,  so  as  to  interrupt 
him  in  the  use  and  enjoyment  of  his  said  saw  mill.  That  some  time 
in  the  summer  of  1835,  Levi  Woodward  released  and  conveyed  to 
Luther  Woodward,  complainant,  whatever  interest  said  Levi  had  in 
the  premises,  and  about  the  same  time,  complainant.  Woodward,  sold 
to  James  S.  Bullock,  Joseph  Bullock  and  Maxey  0.  Bullock,  one  un- 
divided fourth  part  of  the  said  premises,  and  in  July,  1839,  all  of  said  . 
Bullocks,  for  a  valuable  consideration,  reconveyed  to  complainant, 
Woodward,  all  their  interest  in  said  premises.  That  some  time  in  the 
spring  or  summer  of  1837,  Woodward  conveyed  to  Cowell,  his  co-com- 
plainant in  this  bill,  an  undivided  eighth  jjart  of  said  premises,  and 
also  to  one  Floyd  C.  Knapp,  for  a  good  consideration,  another  un- 
divided eighth  of  the  premises,  which  was  reconveyed  afterwards  by  | 
Kna])p  to  Woodward,  That  when  Woodward  returned  to  La  Salle 
county,  in  the  fall  of  1830,  he  found  one  Charles  C.  Elliot,  one  of  thej 
defendants,  in  joint  possession  with  Seely,  of  Seely's  premises,  and 
that  he  conversed  and  advised  frequently  with  Elliot,  as  to  the  con-- 
struction  of  said  dam,  and  explained  his  intentions  in  relation  thereto. 
That  some  time  in  the  fall  of  the  same  year,  and  while  Elliot  was  in 
the  immediate  neighborhood,  Woodward  built  a  wall  of  stone,  about 

eight  feet  long  and  three  feet  wide,  and  to  the  full  height  to 
[*160]  which  the  *complainants'  dam  stood,  and  where  it  is  now  erected, 

and  gavc'out  and  promulgated  in  the  neighl)orhood,  and  also  to 
Seely  and  Elliot,  that  the  said  wall  was  to  show  the  location  and  height 
of  Woodward's  then  intended  dam.  That  when  Elliot  became  inter- 
ested with  Seely  in  the  premises  of  Seely,  he  was  fully  advised  and 
well  aware  of  the  existence,  nature  and  extent  of  the  license  given  by 
Seely  to  Woodward,  and  that  he,  Elliot,  took  his  interest,  subject  to 
the  license,  and  that  Woodward  and  Elliot  conversed  frequently  about 
the  license,  whereby  Elliot  was  informed  by  AVoodward  of  the  existence, 
nature  and  extent  of  said  license,  and  that  Woodward  was  about  build- 
ing said  dam  in  pursuance  of  said  license,  and  that  said  dam,  when 
erected,  would  How  the  water  back  on  to  the  land  so  occupied  by  Seel) 
and  Elliot,  as  high  as  the  same  might  be  done  without  injury  to,  oi 
iin])eding  of  the  operation  of  the  mill  of  Seely  and  Elliot.  Thai 
J^Uiot  saw  the  works  of  Woodward  daily  as  they  progressed,  from  183(, 
until  about  August,  1837,  without  intimating  in  any  way,  that  h( 
objected  to  the  execution  of  the  license,  although  it  was  notorious  tha| 
Seely  had  given  Woodward  perniissicm  to  flow  the  water  up  thestrean 
as  licreiiibefore  stated,  and  liiat  without  such  permission,  the  dan 
would  be  entirely  useless.  That  since  the  completion  of  the  dam  an( 
mill,  etc.,  on  or  about  the  inth  December,  1840,  Elliot  commence( 
an  action  at  law  in  trespass  against  complainants,  and  the  Bullock' 
and  Knapp,  complaining  of  the  construction  of  said  dam,  whereby  th' 
water  18  made  to  flow  back  up  said  stream,  and  on  the  lands  of  Elliot 
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and  thereby  drowned  out  the  water  privilege  of  Elliot.  That  on  the 
26th  December,  1840,  and  on  several  days  subsequent  thereto,  the  said 
Seely  and  Elliot  commenced  divers  actions  of  trespass  against  complain- 
ants for  the  same  cause.  That  Seely  and  Elhot  refused  to  dismiss 
these  several  suits,  but  threatened,  not  only  to  prosecute  them  to  judg- 
ment, but  also  to  bring  others,  so  long  as  Woodward  and  Cowell  should 
continue  to  keep  up  their  mill-dam. 

The  bill  prayed  for  an  answer  to  the  bill,  an  injunction  against  pro- 
ceedings at  law,  and  for  general  relief.  An  injunction  was  allowed. 
_  Seely  answerd  separately,  denying  generally  the  allegations  of  the 
bill;  admitted  having  had  some  conversations  with  the  Wood- 
wards about  mill  privileges  on  the  Vermilion  river,  but  *denies[*161] 
having  given  permission  to  erect  a  dam,  etc.,  as  charged  in  the 
bill.  Alleges  that  water  flows  back  to  the  injury  of  his  mill.  Admits 
he  brought  the  suits,  and  insists  that  he  has  the  right  so  to  do.  Cowell 
makes  much  the  same  answer  to  the  bill. 

Proofs  were  taken  upon  the  bill  and  answer,  but  as  the  opinion  of 
the  court  does  not  depend  upon  the  proofs,  it  is  unnecessary  to  furnish 
an  abstract  of  them. 

A  change  of  venue  was  had  in  the  suit,  and  it  came  on  to  be  heard 
upon  bill,  answers,  replications,  depositions  and  exhibits,  before  Treat, 
judge,  at  Woodford  county,  at  the  April  term,  1847,  of  the  circuit 
court,  when  a  decree  was  pronounced,  dissolving  the  injunction  and 
dismissing  the  bill.  An  appeal  was  prayed  by  the  complainant,  Wood- 
ward, and  allowed. 

'   S.  T.  LoGA]sr,  for  appellant. 

0.  Peters,  for  appellees,  presented  and  supported  his  argument  as 
follows:  A  court  of  chancery  has  no  jurisdiction  of  this  case,  the 
complainants  having  a  complete  remedy  at  law.  If  the  license  set  up 
in  the  bill  is  a  good  license,  it  may  be  pleaded,  and  is  a  comi^lete  bar 
of  the  suits  at  law.  1  Chitty's  PL,  528,  544.  A  trial  at  law  of  this 
issue,  would  determine  the  rights  of  the  parties.  Plumleigh  v.  Daw- 
son, 1  Gilman  E.,  544.  Where  the  remedy  is  thus  complete,  courts  of 
equity  will  not  interfere.  Jerome  v.  Eoss,  7  John.  Ch.  Eep.,  331  and 
337.  By  the  bill  it  appears  that  the  complainants  have  not  established 
any  right  at  law;  and  until  this  is  done,  a  court  of  equity  will  not 
interfere;  unless,  perhaps,  where  parties  are  so  numerous  that  a  full 
remedy  can  not  be  had  at  law.  Fonblanque's  Equity,  28;  Eldridge  v. 
HiU,  2  John.  Ch.,  281,  also,  375  to  379;  Livingston  v.  Livingston,  6 
John.  Ch.  Eep.,  499;  2  Story's  Equity,  p.  174,  et  seq. 

The  proof  does  not  show  such  license  as  is  claimed  by  the  bill.  Title 
can  not  be  proved  by  rumor  or  reputation.  Nor  is  rumor  suflBcient  to 
charge  a  jDurchaser  with  notice.  2d  Sug.  on  Vend.,  315  to  320;  1 
Story's  Equity,  sec.  400;  Jolland  v.  Stainbridge,  3  Ves.,  478.  At 
common  law,  one  can  not  flow  water  back  upon  the  land  of  another. 
Angel  on  Watercourses,  94;  9  Mass.  E.,  306  and  316;  2  Gilm., 
R.  298;  Plumleigh  v.  Dawson,  1  Gilm.  E.,  550;  *23  Eng.  C.[*162] 
L.  E.,  76;  27  vol.  of  same  work,  11,  as  to  priority.  The  license 
being  by  parol,  as  sho^vn  by  bill  and  proofs,  was  not  a  good  license, 
and  was  void,  or  at  least  voidable  by  the  statute  of  frauds. 

The  bill  terms  this  a  license;  it  is  more  properly  an  easement,  for  it 
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is  claimed  as  a  permanent  interest  i4i,  or  right  to  encumber  the  defen- 
dants' land.  Rev'd  Stat.,  p.  258,  sec.  1;  1  Chitty's  G.  Prac,  292,  337, 
338,  339,  340,  635;  Cook  v.  Stearns,  11  Mass.  R.,  533;  Mumford  v. 
Whitney,  15  Wend.  R.,  390;  Right  to  flow  must  be  secured  by  deed. 
Miller  v.  Auburn  and  Syracuse  R.  R.  Co.,  6  Hill's  Rep.,  61;  3  Kent's 
Com.,  451,  452  and  453,  and  also  notes  to  the  title  "Rights  by  Li- 
cense;" 1  Sug.  on  Vend.,  pa.  91  to  98,  and  note;  Heaton  v.  Ferris,  1 
John.  Rep.,  145;  Philliijs  v.  Thompson,  1  John.  Ch.  Rep.,  131;  11 
Metcalf's  Rep.,  251,  Stevens  v.  Stevens. 

If  there  was  a  license,  it  was  revoked  before  the  commencement  of 
the  suits  at  law.  Woodward  was  forbidden  to  proceed  with  his  dam, 
and  this  was  a  good  revocation.  Ex  parte  Coburn,  1  Cowen,  568; 
Fentimau  v.  Smith,  4  East  Rep.,  107;  Hawkins  v.  Shippam,  11  Eng. 
Com.  Law  R.,  207;  TiUotson  v.  Preston,  7  John.  R.,  288;  Cook  v. 
Stearns,  and  Mumford  v.  Smith,  before  cited. 

A  license  is  personal  and  is  not  assignable.  Emerson  v.  Fish  et  al., 
6  Greenleaf's  Reps.,  205.  The  bill  alleges  that  license  was  given  to 
Luther  Woodward;  the  proof  is,  that  it  was  to  others  as  well  as  to 
him;  at  least,  others  entered  into  the  enjoyment  of  the  supposed  per- 
mission or  license.  This  was,  of  itself,  a  revocation  or  rejection  of 
the  license,  or  an  assignment  of  a  part  of  it;  and  either  would  destroy 
it.  So,  too,  a  sale  by  Seely  to  Elliot  was  a  revocation  of  the  license; 
clearly  so  if  he  purchased  without  notice,  as  it  is  shown  he  did. 

If  there  was  such  a  license  as  is  claimed  by  the  bill.  Woodward  ex- 
ceeded it,  and  flowed  higher  than  he  pretended  he  was  authorized  to 
do.  He  makes  no  claim  of  any  right  to  flow,  so  as  to  interfere  with 
the  saw  mill  of  defendants. 

Trumbull,  J.*  This  bill  was  filed  to  restrain  the  defendants  from 
prosecuting  certain  actions  which  they  had  commenced,  and 
[*163]porpetually  to  *enjoin  them  from  instituting  others,  to  recover 
damages  for  the  overflow  of  their  lands;  the  complainants  alleg- 
ing that  said  overflow  was  by  the  license  and  permission  of  the  defen- 
dants and  occasioned  by  the  erection  of  a  mill-dam  upon  their  own  land, 
whicli  they  had  been  at  great  expense  in  constructing.  None  of  the 
actions  at  law  had  l)een  disposed  of,  Avhen  the  bill  was  filed,  though 
several  were  then  pending,  and  the  defendants  were  continuing  to 
commence  them  at  intervals  of  every  few  days. 

Can  tliis  bill  ))e  maintained  ?  We  think  not.  There  is  no  instance 
in  which  a  bill  of  })eace,  where  the  parties  were  not  numerous,  has 
been  sustained,  to  i)revent  multiplicity  of  actions  at  law,  before  the 
rights  of  tlie  parties  have  been  settled  in  a  court  of  law.  The  prin- 
ciple iluit  a  party  can  not  come  into  equity  to  enforce  his  rights,  when 
he  has  a  full  and  complete  remedy  at  law,  is  too  familiar  to  require 
tlie  citing  of  authorities  to  support  it.  The  license  in  this  case,  if 
valid  and  effectual,  constitutes  a  complete  defence  at  law;  and  until ' 
tliat  defence  has  been  established,  and  the  defendants  continue  after- 
wards to  harass  the  com])lainants  by  vexatious  suits,  chancery  has  no 
jurisdiction  in  the  matter.  Eldridge  v.  Hill,  2  John.  Ch.,  281;  West 
v.  Mayor,  etc.,  Nexo  York,  10  Paige,  539.     But  admitting  that  chan- 

*  Mr.  ju3tic«  Caton,  having  been  of  counsel,  did  not  sit  at  the  hearing  of  this 
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eery  has  Jurisdiction,  and  that  the  complainants  have  established  by 
proof,  the  granting  of  a  parol  license  to  overflow  the  land  of  the 
defendants,  as  they  insist  —  the  evidence  of  which  is  by  no  means  satis- 
factory —  are  they  entitled  to  the  relief  sought  ?  We  are  aware  that 
there  is  some  conflict  in  the  authorities,  as  to  the  effect  of  a  parol 
license  to  enter  upon  the  lands  of  another;  that  a  distinction  has  been 
drawn  between  an  easement  or  privilege  in  land,  and  a  license  or  au- 
thority to  do  something  upon  land,  and  that  different  courts  have 
arrived  at  opposite  conclusions,  as  to  the  necessity  of  a  writing,  to  take 
cases  out  of  the  statute  of  frauds,  while  professing  to  found  their 
decisions  upon  the  same  authorities.  In  this  state  the  question  is  new, 
and  we  feel  at  liberty,  in  the  conflict  of  authorities,  to  settle  it  upon 
principle,  and  what  we  believe  to  be  the  true  interpretation  of  the 
statute,  without  attempting  to  examine  and  explain  the  numerous 
cases  upon  the  subject  of  parol  licenses,  which  have  been  so  often 
reviewed  and  commented  upon  by  the'  various  courts,  both  of  this 
country  and  England. 

*What  then  is  a  license?    Simply  the  permission  to  do  some-[*164] 
thing  which,  without  such  permission,  would  have  been  unlaw- 
ful.    It  matters  not  whether  granted  by  deed  or  by  parol;  as  a  mere 
license,  it  is  always  revocable  at  the  will  of  the  licensor,  but  when 
coupled  with  an  interest,  and  executed,  it  is  irrevocable,  and  this  con- 
stitutes the  distinction   between  revocable   and  irrevocable  licenses. 
In  the  books,  this  is  illustrated  by  the  case  where  a  man  authorized 
another  to  hunt  in  his  park,  and  carry  away  the  deer  which  he  should 
kill.    Here  is  a  license  to  hunt,  coupled  with  a  grant  or  right  to  carry 
off  the  deer,  and  is,  therefore,  irrevocable  when  acted  upon,  and  the 
deer  killed,  until  they  are  carried  away,  if  in  a  reasonable  time;  but  a 
mere  license  to  hunt  in  one's  grounds,  whether  by  deed  or  by  parol,  is 
revocable  at  any  moment.    When  the  license  is  coupled  with  an  interest 
in  land,  or  of  such  a  character  that  the  interest  could  not  pass  by 
parol,  then  a  writing  is  essential  to  the  creation  of  tlie  interest,  other- 
wise no  interest  passes.     In  this  case,  the  license,  while  unrevoked, 
authorized  the  complainants  so  to  erect  their  dam  as  to  overflow  the 
:  land  of  defendants,  and  released  them  from  the  damages,  to  which  they 
I  would  otherwise  have  made  themselves  liable  in  so  doing,  but  did  it 
give  them  the  right  to  overflow  the  land  of  the  defendants,  and  deprive 
them  of  their  use  perpetually  and  forever?    If  so,  the  license  certainly 
•  carried  with  it  an  interest  in  the  land,  and  if  the  grant  of  the  interest 
,  was  valid,  the  license  became  irrevocable.     But  can  such  an  interest 
,  be  granted  by  parol?  To  hold  that  it  could,  would,  to  use  the  language 
in  1  Sugden  on  Vendors,  80,  be  "'in  the  very  teeth  of  the  statute,'^ 
which  declares  that  every  contract  for  the  sale  of  lands,  tenements  or 
hereditaments,  or  any  interest  in  or  concerning  them,  for  a  longer 
term  than  one  year,  shall  be  in  writing.     If  one  man  can  acquire  by 
parol,  the  right  so  to  use  another's  land  as  to  render  it  useless  to  the 
owner,  it  will  be  but  taking  a  short  and  easy  step,  and  going  very  little 
further,  to  hold  that  he  may  acquire  the  title  itself,  by  jDarol;  for  of 
J  what  avail  is  it  to  a  man  to  have  the  naked  title  to  a  piece  of  land, 
i  which  he  can  not  use,  but  which,  in  spite  of  him,  another  has  the  right 
1  to  keep  forever  covered  with  water? 

A  right  of  way,  it  is  said,  can  not  be  granted  by  parol,  but  must  be 
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founded  upou  a  deed,  or  writing,  or  presumption  which  presupposes 

one,  and  it  is  difficult  to  conceive  how  the  right  to  pass 
[*lG5j*over  the  land  of  another  should  constitute  an  interest  in  it, 

incapable  of  being  granted  by  parol,  while  the  right  to  cover  it 
with  water  constitutes  no  such  interest.  In  our  judgment,  a  license 
perpetually  to  overflow  the  land  of  the  defendants  would  create  an 
interest  in  it,  and,  therefore,  could  not  be  granted  by  parol;  conse- 
quently, the  license  in  this  case  carried  with  it  no  interest,  and  was 
revocable  at  the  will  of  the  party  granting  it.  The  defendants  have 
chosen  to  revoke  it,  and  thereupon  the  complainants  became  liable  for 
any  subsequent  overflow  of  the  land.  It  makes  no  difference  that  the 
complainants  may  have  acted  upon  the  parol  license,  and  erected  val- 
uable buildings,  which  will  become  worthless  in  case  the  license  is 
revoked:  before  acting  so  imprudently,  they  should  have  acquired  per- 
mission by  deed  to  overflow  the  land  of  the  defendants.  Nor  can  the 
complainants  call  upon  a  court  of  equity  to  enforce  the  license,  upon 
the  ground  that  they  have  made  valuable  improvements,  and  expended 
their  money,  relying  in  good  faith  upon  it.  It  is  not  like  the  case  of 
a  parol  purchase  of  land,  where  the  purchaser  contracts  to  pay  the 
value  of  the  land,  enters  into  possession,  and  makes  valuable  improve- 
ments, when  a  court  of  equity  Avill  compel  the  vendor,  who  has  received 
the  purchase  money,  to  make  a  title  to  the  land;  and  courts  have 
sometimes  regretted  that  the  statute  should  so  far  have  been  departed 
from,  as  to  allow  parol  contracts  for  the  sale  of  lands,  even  under  such 
circumstances,  to  be  enforced.  To  enforce  the  license  in  this  case, 
where  nothing  was  ever  paid  or  agreed  to  be  paid  the  defendants,  for 
the  privilege  of  flowing  their  land,  and  where  no  improvements  have 
been  made  upon,  or  possession  taken  of  it,  except  by  covering  it  with 
water,  would  be  a  still  farther  departure  from  the  statute,  by  extend- 
ing a  doctrine,  originally  of  doubtful  propriety,  and  which,  if  it  were 
a  new  question,  would  now  perhaps  be  settled  otherwise.  A  reference 
to  a  few  modern  decisions,  analogous  in  principle,  is  all  that  is  deemed 
necessary  in  support  of  the  views  we  have  expressed.  The  case  of 
Wood  V.  Leadbetter,  decided  in  the  court  of  exchequer  in  1845,  and 
reported  in  13  Meeson  &  Welsby's  Eep.,  837,  is  the  most  recent 
English  decision  upon  this  subject  that  has  come  to  our  notice.  In 
that  case,  the  plaintiff  had  purchased  a  ticket  of  the  proprietor  of  the 

Doncaster  race  course,  for  which  he  paid  a  guinea,  and  which 
[*1G6] was  understood  to  entitle  him  to  come  into  the  stand  *and 

enclosure  surrounding  it,  and  remain  there  every  day  duriug 
the  races.     While  in  the  enclosure,  he  was  requested  by  the  defendant ' 
to  leave,  and  upon  his  refusing  to  comply,  the  defendant  by  the  direc-  ' 
tion  of  the  proju'ietor  of  the  race  course,  turned  him  out,  and  for  so 
doing  the. plaintiff  brought  suit.     The  court,  after  reviewing  most  of 
the  cases  upon  the  subject  of  parol  licenses  which  had  been  decided 
in    England,    came   to   the   conclusion,    that  a  right   to   come    and ' 
remain  for  a  certain  time  upon  the  land  of  another,  could  be  granted 
onl);  by  deed;  and  that  a  parol  license  to  do  so,  though  money  be  paid 
for  it,  is  revocable  at  any  time,  and  without  paying  back  the  money. 
Consequently,  it  was  held  that  the  plaintiff  could  not  recover,  though 
he  had  in  nowise  misbehaved,  and  tluit  his  having  paid  a  valuable  con- 
sideration for  going  on  the  stand,  made  no  difference.     The  cases  of 

130 


1849.]  Rose  et  ah  v.  Choteau.  166-167 

Syllabus.     Briefs  of  Counsel. 

Fentiman  v.  Smith,  4  East,  107;  Rex  v.  Horndon  on  the  Hill,  4  M.  & 
Sel.,  565;  Hewlins  v.  Shipman,  5  B.  &  C,  232;  Bryan  v.  Whistler,  8 
B.  &  0.  288,  and  Wallis  v.  Harrison,  4  M.  &  W.,  538,  are  referred  to 
as  sustaining  the  decision  in  the  case  of  Woody.  Leadhetter.  In  Gale 
&  Whatley's  Law  of  Easements,  29,  the  resnlt  of  all  the  decided  cases 
is  stated  to  be,  "that  a  man  may,  in  some  cases,  by  parol  license, 
relinquish  a  right  which  he  has  acquired  in  addition  to  the  ordinary 
rights  of  property,  and  thus  restore  his  own  and  his  neighbor's  property 
to  their  original  and  natural  condition;  but  he  can  not  by  such  means 
impose  any  burden  upon  land  in  derogation  of  such  ordinary  rights  of 
property;  as  for  instance,  a  jjarol  license  will  be  valid  for  building  a 
wall  in  front  of  his  ancient  windows,  while  a  similar  permission  to  turn 
a  spout  on  his  land,  from  a  neighboring  house,  will  be  invalid  and 
revocable."  Tested  by  the  law  as  here  stated,  the  license  in  this  case 
was  clearly  invalid,  as  it  did  impose  a  burden  upon  the  land  of  the 
defendants,  in  derogation  of  what  ordinarily  belonged  to  it,  and  there 
can  be  no  difference  in  principle,  whether  water  is  turned  upon  the 
land  of  another  by  means  of  a  spout  or  a  mill-dam.  In  the  United 
States  there  are  numerous  cases  to  the  same  effect.  Cook  v.  Stearns, 
11  Mass.,  533;  Stephens  v.  Stephens,  11  Met.,  251;  Tliompson  v.  Greg- 
ory, 4  John.,  81;  Miller  v.  Auliirn  and  Syracuse  R.  R.  Co.,  6  Hill, 
61;  Mumfordy.  Whitney,  15  Wend.,  381,  The  cases  of  M'KillisY. 
M'llhaney,  4  Watts,  317,  and  Woodbury  v.  Parshhy,  7  N.  H., 
237,  *and  upon  which  plaintiff's  counsel  principally  relies,  are[*167] 
admitted  to  lay  down  a  doctrine  in  conflict  with  the  views  we 
have  expressed;  but  those  cases  are  entitled  to  the  less  weight  as  they 
were  both  decided  upon  the  authority  of  eases  which  have  either  been 
expressly  overruled,  or  else  do  not  sustain  the  conclusions  they  were 
cited  to  establish.  Especially  is  this  so  as  to  the  cases  of  Wehh  v. 
Paternoster,  Palmer,  71;  Wood  v.  Lake,  Sayer,  3;  and  Taylor  v. 
Waters,  7  Taunton,  374;  all  of  which  are  overruled,  or  shown  to  be 
without  authority,  by  the  decision  in  the  recent  case  of  Wood  v.  Lead- 
letter. 
The  decree  of  the  circuit  court  is  affirmed. 

Decree  afirmed. 

Robert  H.  Rose  and  Joseph  T.  Campbell  v.  Henry  Choteau. 

Appeal  from  Schuyler. 

1.  Appeal  —  cause  relating  to  freehold.  To  justify  an  appeal  on  the  ground  that 
the  judgment  relates  to  a  freehold,  the  right  of  the  freehold  must  have  been 
directly  the  subject  of  the  action,  not  incidentally  or  collaterally;  and  the  judg- 
ment must  be  conclusive  of  the  right,  until  it  is  reversed. 

On  motion  to  dismiss  appeal. 

R.  S.  Black  well,  for  the  motion:  An  appeal  is  a  proceeding  unknown 
to  the  common  law,  and  can  not  be  extended  beyond  the  plain  and 
obvious  meaning  of  the  statute  granting  it.  Wetherbee  v.  Johnson 
et  al.,  14  Mass.  R.,  420;  Murdock,  appellant,  etc.,  7  Pick.  R.,  320-1; 
Street  v.  Francis,  1  Ohio  Cond.  R.,  573;  Schooner  Constitution  v. 
Woodworth,  1  Scam.,  511;  Bowers  v.  Green,  1  Scam.,  43.  The  statute 
allows  an  appeal,  only  where  the  Judgment  or  decree  is,  final,  and  shall 
iamount,  exclusive  of  costs,  to  $20,  or  relate  to  a  franchise  or  freehold. 
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R  S  420  sec  47.  An  order  setting  aside  an  execution,  etc.,  is  not 
a  "final  iudgment,  within  the  meaning  of  this  statute,  but  merely  a 
decision  upon  a  collateral  or  interlocutory  point.  Brooks  v.  Hunt,  17 
John  R.,  484;  Robinson  v.  Scott,  3  Litt.  R.,  233.  There  is  no  judg- 
ment for  any  sum  of  money  against  the  appellees,  nor  even  a 
r*168l  iudf^ment  *for  costs.  The  appeal,  then,  if  sustained  at  all, 
must  be  upon  the  ground  that  it  relates  to  a  freehold.  But  to 
autliorize  an  appeal  in  such  cases,  the  freehold  must  be  directly 
involved  in  the  action,  and  not  incidentally.  Hutchinson  v.  Kellam, 
3  Munf.,  202,  cited,  1  U.  S.  Dig.,  170,  see.  137-8;  Skipwith  v.  Young, 
5  Munf  ,  276;  Briscoe  v.  Briscoe,  3  A.  K.  Marsh.  R.,  498;  Norton  v. 
Sanders,  3  J.  J.  Marsh.,  396;  Nichols  v.  Hansel,  3  ibid,  442;  Briscoe 
V.  Briscoe,  1  Litt.  R.,  363. 

Brownin-g  &  BusHNELL,  contra:  An  appeal  will  lie  in  this  case. 
The  judgment  below  is  final.  It  is  final  both  in  form  and  in  effect.  If 
not  only'^settled  principles,  ascertained  rights,  but  it  adjudicated  upon 
those  rights  and  ex  vi  termini  carried  them  into  effect.  Breading  v. 
Taylor,  6  Dana,  226. 

The  defendant  in  error  admits  that  a  writ  of  error  lies  in  this  case. 
This  is  an  admission  that  the  judgment  is  final.  In  this  respect  there 
is  no  difference  between  a  writ  of  error  and  an  appeal.  Neither  will 
lie  except  from  a  final  judgment  or  decree.  Hedges  v.  Madison,  1, 
Gilm.,  306;  Poet  v.  McGraw,  21  Wend.,  667;  Bank  of  Lexington  v.^ 
Taylor,  2  S.  and  M.,  27.  The  judgment  relates  to  a  freehold,  not 
incidentally,  but  as  the  direct  object  of  the  proceeding.  The  motion 
was  based  upon  a  question  of  title.  The  affidavits,  the  substitutes  for 
pleadings,  raise  that  question  and  no  other,  and  the  judgment  actSi 
directly  upon  title,  and  upon  nothing  else  —  divests  it  from  one  party 
and  invests  it  in  the  other.  Under  the  form  of  a  common  law  motion, 
it  is  really  and  substantially  a  proceeding  in  chancery;  at  most  a  con-| 
current,  not  an  exclusive  remedy.  The  judgment  has  the  form,  and 
requisites  and  operation  of  a  chancery  decree,  not  of  an  ordinary  judg-^ 
ment  at  common  law.  And  can  there  be  a  doubt  that  an  appeal' 
would  lie  from  a  chancery  decree  on  the  same  facts,  and  affecting  laiidf: 
in  the  same  manner  ?  Can  substance  be  merged  in  forms,  and  lands 
be  affected  or  not  affected  by  a  judgment  or  decree,  as  we  pass  froit, 
one  court  to  the  other  ?  The  Avhole  reasoning  of  the  court  in  the  cas( 
of  Enos  V.  Hunter,  4  Gilman,  211,  shows  that  this  is  a  judgment  relat, 
ing  to  a  freehold.  It  may  affect  incidentally  and  subsequently  interes 
in  personam,  but  it  acts  and  purports  to  act,  not  upon  the  person,  bu, 

directly  on  title  deeds  —  on  title. 
[*1G9]*R.  8.  Blackwell,  in  reply:  Our  statute  granting  appeals,  i 
copied  from  the  Virginia  and  Kentucky  acts,  and  should  receiv 
the  same  construction.  1  he  decisions  in  those  states  show  that  th: 
freehold  must  be  directly,  not  incidentally,  involved.  The  case  o 
Hutcliinson  v.  Kellam  is  strikingly  in  point.  The  action  was  trespae 
qunre  clausum  /regit  ;  \)\oi\,  lihcrtim  tcnemenfum  ;  upon  Avhich  issu 
was  joined,  verdict  for  ])laintiff',  and  judgment  rendered  thereor; 
from  which  defendant  api)ealed.  The  damages  not  amounting  to  on 
hundred  dollars,  exclusive  of  costs,  as  required  by  the  Virginia  statute! 
the  appeal  was  improvidently  taken,  unless  it  could  be  sustained  upoi 
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the  ground  that  the  judgment  appealed  from  "  related  to  a  freehold/* 
The  court  dismissed  the  appeal  ujaon  the  ground  that  the  freehold 
was  not  directly  the  subject  of  the  action;  yet  the  effect  of  the  Judg- 
ment was  to  conclude  the  title  of  the  defendant.  It  is  clear  that  if 
the  defendant  had  afterwards  brought  ejectment  against  the  plaintiff, 
for  the  purpose  of  trying  his  title  and  recoyering  possession  of  the 
freehold,  the  verdict  and  Judgment  in  the  action  of  trespass  could 
have  been  set  up  as  an  estoppel.  3  East,  346.  Or,  if  defendant 
should  rej)eat  the  trespass,  chancery  would  perpetually  enjoin  him, 
upon  the  ground  that  his  title  had  been  tried  at  law.  1  John.  Ch.  R., 
166.  The  Kentucky  cases  are  strong  authorities  in  favor  of  the  posi- 
tion taken  by  me.  An  action  of  forcible  entry  and  detainer  is  a 
possessory  action;  j^ossession  is  prima  facie  evidence  of  a  freehold 
right,  and  though  restitution  was  not  awarded  in  those  cases,  and  the 
possession  was  not,  in  fact,  changed  by  the  judgments  appealed  from, 
yet  the  verdict  and  judgments  must  necessarily  conclude  the  parties 
as  to  the  right  of  the  possession.  In  the  case  at  bar,  the  freehold  is 
only  incidentally  involved,  and  neither  the  title  or  possession  of  the 
freehold  is' affected  by  the  order  appealed  from. 

Treat,  C.  J.  Choteau  recovered  a  judgment  against  Eose  and 
Campbell,  and,  under  executions  issued  thereon,  purchased  certain 
real  estate,  and  received  a  conveyance  from  the  officer.  On  his  appli- 
cation, the  circuit  court  set  aside  the  executions,  and  all  the  pro- 
ceedings under  them;  and  Eose  and  Campbell  prosecuted  an 
*appeal  from  the  decision  setting  aside  the  executions;  which [*170] 
the  appellee  now  moves  to  dismiss. 

Appeals  are  allowed  "  where  the  judgment  or  decree  appealed  from 
be  final,  and  shall  amount,  exclusive  of  costs,  to  the  sum  of  twenty 
dollars,  or  relate  to  a  franchise  or  freehold."  Eev.  Stat.,  chap.  83, 
sec.  47.  The  question  before  the  court  related  to  the  regularity  of 
the  proceedings  under  the  judgments,  and  not  to  the  title  to  the  land. 
The  court  held  the  proceedings  to  be  irregular;  it  did  not  determine 
the  rights  of  the  parties  in  the  cause.  There  was  no  adjudication  of 
that  question.  To  justify  an  appeal  on  the  ground  that  the  judgment 
relates  to  a  freehold,  the  right  of  the  freehold  must  have  been  directly 
the  subject  of  the  action  —  not  incidentally  or  collaterally;  and  the 
judgment  must  be  conclusive  of  the  right,  until  it  is  reversed.  The 
judgment  in  this  case  does  not  conclude  either  party  from  asserting 
title  to  the  land.  The  effect  of  it  may  be  to  prevent  Choteau  from 
claiming  title  under  the  judgment,  but  he  is  not  precluded  from  set- 
ting up  title  derived  from  any  other  source.  The  proper  mode  of 
reviewing  the  decision  is  by  a  writ  of  error.  The  appeal  will  be  dis- 
missed. Appeal  dismissed. 

The  County  of  Pike  v.  Lucius  G.  Hosforp. 

Error  to  Pike. 
l._ County  —  pay  interest  only  by  express  contract.     Counties  are  not  liable  to 
pay  interest  on  tbeir  contracts,  except  in  pursuance  of  an  express  agreement  to 
do  so;  aliter  in  actions  originating  in  torts.(l) 

Cited  —  Hall  in  Jackson  Co.,  5  Brad w.,  (1)  Interest  has  been  allowed  against 
609;  Grundy  Co.  y.  Hughes,  8  Bradw.,  34;  a  county  where  plaintiff's  money  was 
Rendleman-B.  Jackson  Co.,  8  Bradw.,  287.     tortiously  obtained    and  withheld,    La 
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This  action  was  commenced  March  7tJi,  1849.  The  form  of  the 
action  was  debt.  The  cause  of  the  action  was  a  contract  made  March 
6th  1848  between  Hosford  and  the  county  of  Pike,  by  which  Hos- 
ford agreed  to  build  a  bridge  for  Pike  county.  In  consideration  of 
whichAhe  county  agreed  to  pay  Hosford  $779,  when  the  bridge  should 
be  completed  and  received  by  the  county;  which  was  to  be  on  or  before 

the  first  day  of  January,  1849.  A  demurrer  was  tiled  to  the 
r*1711  declaration;  and  at  the  *April  term,  1849,  by  agreement,  the 

matters  of  law  and  fact  were  tried  by  Minshall,  judge,  who  lound 

for  the  plaintiff.  ^    ,      -,     n^^  ^  ■        ^  ^i 

The  bill  of  exceptions,  presents  these  facts:  1.  Ihe  making  ot  the 
contract,  as  alleged  in  the  declaration.  That  the  bridge  was  built 
according  to  the  stipulations  of  the  contract.  3.  That  two  of  the  com- 
missioners of  Pike  county  received  the  bridge,  November  9th,  184o, 
during  a  vacation  of  the  county  commissioners'  court.  4.  That  on 
7th  Novem])er,  1848,  the  county  paid  Hosford  1220,  on  the  contract. 
5.  That  at  December  term,  1848,  commissioners'  court  of  Pike  county, 
by  an  order  entered  of  record,  directed  their  clerk  to  draw  orders  on 
the  county  treasurer,  in  favor  of  Hosford,  for  the  sum  of  $559,  the 
balance  of  principal  on  said  contract.  G.  That  the  clerk  did  accord- 
iuglv  draw  said  orders;  but  Hosford  refused  to  receive  them,  "unless 
they  were  payal)le  with  legal  interest."  7.  That  no  demand  was  ever 
made  by  Hosford  for  said  orders.  8.  That  on  the  6th  March,  1849, 
there  was  sufficient  funds  in  the  treasury  to  pay  said  orders. 

K.  S.  Blackwell,  for  the  county:  1.  The  revenue  of  counties  is 
raised  by  taxation.  E.  S.,  133,  sec.  25.  They  have  no  power  to  bor- 
row moiiey.  Law  1845,  p.  352.  The  revenue  of  counties  is  received,^ 
kei)t  and  disbursed  by  the  county  treasurer.  E.  S.,  138,  sec.  4,  5,  7l 
and  9;  E.  8.,  139,  sec.  10.  The  county  commissioners' coiirt  can  reach 
the  county  funds  in  no  other  manncr,'than  by  appropriating  the  samel 

Salle  Co.  ('.  Simmons,  5  Gilm.,  513  ;  but,  make  a  binding  contract  to  pay  interest; 
where  the  cause  of  action  arises  upon  a  when  making  an  executory  contract  in 
l)ure  contract,  a  municjpal  corporation  regard  to  a  matter  with  reference  to 
is  liable  for  interest  only  ui)on  its  ex-  which  a  duty  is  imposed  on  the  county 
l)ress  agreement  to  pay  it  and  then,  authorities,  Rendleman  v.  Jackson  Co., 
only,  wlifu  such  corporation  is  expressly,  8  Bradw.,  379,  as  the  reparation  of  its. 
or  by  necessary  implication,  authorized  court  house,  etc.,  when  the  amount 
to  nuike  such  agreement,  Madison  Co.  shall  be  paid  or  the  mode  of  payment  is 
n.  Bartlett,  1  Scam.,  67;  South  Park  not  restricted.  In  such  case  interest 
Comm'rs  r.  Dunlevy,  91  111.,  49  ;'(}rundy  bearing  orders  will  be  valid  and  collect- 
Co.  r.  Hughes,  8  Bradw.,  34.  Thus,  a  ible,  Jackson  Co.  v.  Rendleman,  10() 
county  court  has  no  power  to  issue  in-  111.,  379.  The  same  rule  applies  tO 
terest  bearing  orders  in  settlement  of  an  cities  and  towns,  Madison  Co.  ■!;.  Bartlett, 
«'xistingiiidel)tc(lncssagainstth('c<)unty;  1  Scam.,  67;  Pekin  v.  Reynolds,  31 
urverlhcless  where  it  has  fully  i)aid  111.,  529 ;  Park  Comm'rs  v.  Duulevy,i 
and  satisfi(Hl  a  claim  with  interest  91  111.,  49  ;  wherefore,  in  the  absenwj 
thereon,  to  th(^  date  of  payment,  such  of  statute  to  that  end,  which  does  not 
interest  can  not  be  recovered  back,  but,  exist,  towns  are  not  authorized  to  paj 
whi-re  money  has  been  paid  as  interest  interest  and  the  board  of  auditors  an 
on  such  cniitract  and  some  jmrt  of  the  without  power  to  agree  to  pay  it,  WelL 
claim  rcmiiins  unsatisfied,  the  amount  v.  Whittaker,  4  Bradw.,  381  ;  but  if 
jiuid  as  interest  will  be  applied  in  re-  city  refuses  to  pay  damages  awarded  t« 
duction  of  and  as  part  payment  on  the  the  owners  of  property  which  has  bee» 
l)rincipal  or  original  claim.  Hall  v.  taken  to  open  or  extend  a  street,  beyond i 
Jackson  Co.,  5  Bradw.,  (509;  S.  C,  95  rea.sonable  time,  interest  will  be  alio  wed 
111.,    353.      A    county    may,    however,     Chicago  v.  Wheeler,  25  111.,  478. 

134 


1849.]  The  Coukty  of  Pike  v.  Hosford.  172-173 


Briefs  of  Counsel. 


and  drawing  an  order  on  the  treasury.  R.  S.,  138,  sec.  6;  133,  sec. 
20,  26;  134,  sec.  32.  The  power  of  the  county  to  raise  revenue,  the 
extent  of  her  means,  and  the  manner  in  which  her  disbursements  are 
made,  are  within  the  knowledge  of  persons  contracting  with  the  county, 
and  they  are  presumed  to  contract  with  reference  to  those  facts. 
1  Scam.,  72.  Again,  the  law  having  pointed  out  the  manner  in 
which  the  county  is  to  contract,  and  the  manner  in  which  she  is 
to  perform  her  engagements,  this  law  enters  into  and  forms  a  part 
of  all  contracts  entered  into  with  the  county.     Reynolds  v.  Hall, 

1  Scam.,  35.  And  again,  by  the  usage  of  counties,  they  draw  orders 
on  the  treasury  in  payment  of  their  debts,  and  this  usage  is  to  be 
regarded  in  the  construction  of  all  contracts  entered  into  by  a  county. 
Robinson  v.  Fiske,  25  Maine  R.,  401;  Varnerz;.  Nobleborough, 

2  Greenleaf,  126.  *County  orders  are  recognized  by  law  as  valid.  [*172] 
R.  S.,  133,  sec.  20  and  26;  134,  sec.  32;  136,  sec.  46-7;  138, 

sec.  4;  139,  sec.  13;  141,  sec.  23;  163,  sec.  73;  438,  sec.  9.  If  illegal, 
county  commissioners  are  liable  to  indictment.  R.  S.,  175,  sec.  136. 
Therefore,  when  a  county  tenders  to  her  creditor  an  order  on  the 
treasury,  this  is  all  that  can  be  reasonably  required  by  the  creditor. 
2.  It  is  then  the  duty  of  the  creditor  to  present  his  order  to  the  treasury; 
if  payment  is  not  made,  the  county  is  then  in  default,  and  he  can 
recover  interest  on  the  order  from  the  time  of  presentment.  But  in  no 
other  case  is  the  county  bound  to  pay  interest  on  her  outstanding  orders. 
Madison  County  v.  Bartlett,  1  Scam.,  67;  Robbins  v.  Lincoln  County, 

3  Mo.  R.,  57;  Varner  v.  ISTobleborough,  2  Greenleaf,  121. 

Williams  &  Lawrence,  for  Hosford:  It  is  apparent  from  the  record 
that  the  only  question  in  litigation  between  the  parties  is,  whether  a 
county  is  liable  to  pay  interest  for  money  due  from  it,  on  a  bond  for 
the  payment  of  money,  from  the  time  it  becomes  due  till  it  is  paid. 
This  is  a  suit  on  such  bond,  and  by  its  terms,  the  county  was  to  pay 
the  defendant  $775,  when  a  certain  bridge  should  be  completed  by 
him,  and  received  by  the  said  commissioners;  and  it  is  admitted,  that 
it  was  so  completed  and  received  on  the  9th  day  of  ISTovember,  1848. 

By  the  laws  of  the  state,  counties  are  made  bodies  politic  and  cor- 
porate, with  the  capacity  to  contract,  and  to  sue  and  be  sued.  It  is 
not  contended  that  the  contract  sued  on  is  not  valid  and  binding.  By 
its  terms  and  legal  effect,  then,  the  county  was  bound  to  pay  the 
defendant  the  price  of  the  bridge,  on  the  9th  day  of  November,  1848, 
and  having  failed  to  do  so,  the  defendant's  right  of  action  accrued, 
unless  the  county  can  claim  an  exemption  from  the  operation  of  those 
laws  which  are  binding  upon  other  delinquent  debtors.  It  is  subjected 
to  suit,  without  any  designation  of  the  causes  for  which  it  may  be  sued; 
and  of  course  these  are  left  to  be  determined  by  the  principles  of  the 
common  law,  and  the  general  laws  of  the  state.  Nor  do  we  find  in 
those  laws  any  thing  exempting  counties  from  the  performance  of  their 
contracts.  It  is  obvious,  then,  that  the  county  was  liable  to  be  sued 
for  the  money  due  by  said  bond,  and  the  only  remaining  ques- 
tion is,  whether  it  was  bound  to  pay  interest  from  *the  time  the[*173] 
bond  became  due.  The  statute  provides,  that  "  creditors  shall  be 
allowed  to  receive  interest  at  the  rate  of  six  per  centum  per  annum,  for 
all  moneys  after  they  become  due  on  any  bond,  bill,  promissory  note,  or 
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Other  instrument  of  writing,"  etc.  In  tliis  case  the  defendant  is  a  "  cred- 
itor-" the  money  sued  for  was  due  to  him  "on  a  bond/'  on  the  9th 
dav'of  November,  1848.  His  case,  then,  is  within  the  express  letter 
and  si)irit  of  the  statute.  There  is  no  exception  to  the  right  of  such 
a  creditor  to  receive  interest,  unless  it  is  to  be  raised  by  implication; 
iind  one  authority  is  relied  on,  Avhich,  by  a  dictum  of  the  judge  in 
(k'liverinff  the  opinion,  gives  countenance  to  the  idea  that  such  excep- 
tion is  to  be  implied  in  cases  like  this,  from  the  sovereign  character  of 
counties.  Whilst  it  is  conceded  that  the  decision  of  that  case  may  be 
corrected,  it  is  respectfully  submitted,  that  the  dicta  of  the  learned 
Judo-e  can  not  be  sustained,  either  upon  principle  or  authority.  In 
Cohens  v.  Virginia,  5  Pet.  Cond.  R.,  112,  chief  justice  Marshall  says: 
"  '\t  is  a  maxim  not  to  be  disregarded,  that  general  expressions,  in 
every  opinion,  are  to  be  taken  in  connection  with  the  case  in  which 
those  expressions  are  used.  If  they  go  beyond  the  case,  they  may  be 
respected,  but  ought  not  to  control  the  judgment  in  a  subsequent  suit, 
when  the  very  point  is  presented  for  decision."  In  this  case  it  was 
also  contended,  tiiat  an  exception  w^as  to  be  implied,  on  account  of  the' 
character  of  one  of  the  parties.  Judge  Marshall,  in  stating  the  point, 
says:  ''the  first  question  to  be  considered  is,  whether  the  jurisdiction 
of  this  court  is  excluded  by  the  character  of  the  parties,  one  of  thent 
being  a  state,  and  the  other  a  citizen  of  that  state."  5  Pet.  Con.  E., 
100.  Tie  proceeds  to  say,  "the  jurisdiction  of  the  court,  then,  being 
extended  by  the  letter  of  the  constitution  to  all  cases  arising  under  it, 
or  under  the  laws  of  the  United  States,  it  follows  that  those  whc 
Nvould  withdraw  any  case  of  this  description  from  that  jurisdiction, 
must  sustain  the  exemjition  they  claim,  on  the  spirit  and  true  mean- 
ing of  the  constitution  ;  which  spirit  and  true  meaning  must  be  sq 
ap])arent  as  to  overrule  the  words  which  its  framers  have  employed.*^ 
"  After  bestowing  on  this  subject  the  most  attentive  consideration^ 
the  court  can  ])erceive  no  reason  founded  on  the  character  of  tli^j 
parties  for    introducing  an   exception    which   the   constitution   hat' 

not  made;  and  we  think  that  the  judicial  power,  as  originally 
[*174]  given,  extends  to  all  cases  arising  *under  the  constitution  or  if. 

law  of  the  United  States,  whoever  may  be  the  parties."  5  PetiJ 
Cond.  R.,  108.  In  the  county  of  La  Salle  v.  Simmons,  5  Gilman  R.,' 
this  court  took  tlie  same  sensible  view  of  our  interest  law,  and.  b) 
subjecting  tlie  county  to  the  payment  of  interest,  expressly  repudiated 
its  pretensions  to  an  exemption  from  the  operation  of  that  law,  on 
account  of  its  supi)Oscd  sovereign  character.  The  supreme  court  of 
Missouri  seem  to  liavc  taken  the  same  view.  3  Missouri  R.,  57;  an^ 
tlu-re  are  many  otlier  cases  tlie  same  way. 

The  plaintift",  it  is  admitted,  owed  the  defendant  the  money  sued 
for  by  l)ond;  that  it  was  due  on  the  9th  of  November,  1848;  that  thef 
have  not  ])aid  or  offered  to  })ay  it.  The  law  provides  that  everyi 
creditor  may  sue  for  aiul  recover  money  when  it  is  due,  with  interesfei 
from  the  time  it  becimu^s  due.  It  does  not  exempt  counties  Avhi(4l 
fail  to  pay  their  debts  from  this  liability;  and  there  is  nothing  in  " 
character  from  which  such  exemption  can  be  implied. 

Mr.  Williams,  in  the  course  of  his  argument  suggested  that  if  the 
court  intended  to  adhere  to  wluit  was  stated  in  the  opinion  of  th( 
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court  in  the  case  of  Barnes  v.  Barber  et  al.,  1  Gilman,  401,  he  would 
ask  the  benefit  of  that  opinion,  and  asked  the  court  to  refuse  to  enter- 
tain this  cause  for  the  reason  that  the  defendant  in  the  court  below 
did  not  interpose  a  motion  for  a  new  trial.  Mr.  Blackwell  was 
about  to  reply  to  this  objection,  and  was  stopped  by  the  court.  The 
CHIEF  JUSTICE  stated  that  when  a  cause  was  submitted  to  the  judge 
for  trial,  it  was  not  necessary  that  a  motion  for  a  new  trial  should  be 
interposed,  in  order  to  bring  the  cause  to  this  court. 

Treat,  C.  J.  In  March,  1848,  an  agreement  was  entered  into 
between  Hosford,  and  the  county  commissioners  of  Pike  coiinty,  by 
the  terms  of  which,  the  former  was  to  erect  a  bridge  on  or  before  the 
first  of  January  thereafter,  and  the  latter  were  to  pay  him  1779,  when 
the  bridge  should  be  finished  and  accepted.  The  sum  of  $220  was 
paid  to  Hosford  on  the  7th  of  November,  1848;  and  the  bridge  was 
completed  by  him,  and  accepted  by  two  of  the  commissioners,  on  the 
9th  of  the  same  month. 

At  the  December  term,  1848,  of  the  commissioners'  court  an 
order  was  entered  of  record,  directing  the  clerk  to  draw  *orders[*175] 
on  the  county  treasurer,  in  favor  of  Hosford,  for  the  payment 
of  $559;  and  the  orders  were  issued  by  the  clerk  and  tendered  to 
Hosford,  who  refused  to  receive  them,  because  they  did  not  in  terms 
bear  interest. 

In  March,  1849,  Hosford  brought  an  action  against  the  county  of 
Pike,  on  the  original  contract;  and  the  circuit  court,  on  the  foregoing 
state  of  facts,  gave  judgment  in  his  favor  for  $559,  and  interest,  from 
the  day  of  the  completion  of  the  bridge. 

This  decision  is  assigned  for  error.  The  funds  of  a  county  are 
required  to  be  kept  in  the  county  treasury,  and  are  only  to  be  paid  out 
on  the  orders  of  the  commissioners'  court,  or  "  by  virtue  of  U  law 
specifically  directing  such  payment  to  be  made."  R.  S.,  ch.  28,  sec.  6. 
The  commissioners  have  no  authority  to  take  funds  from  the  treasury, 
and  pay  the  same  out  directly  to  the  creditors  of  the  county.     They 

I  may  audit  claims  against  th«  county,  and  direct  warrants  to  be  drawn 

.  on  the  treasurer  for  their  payment.  The  creditor  must  procure  an 
order  from  the  court,  and  jn-esent  it  to  the  treasurer  for  payment. 
This  is  the  only  mode  by  which  he  is  to  receive  payment  of  his  debt. 

:  Even  when  he  recovers  judgment  against  the  county,  he  can  only 
obtain  satisfaction,  through  the  medium  of  an  order  on  the  treasurer. 

i  He  is  not  entitled  to  execution  on  the  judgment.  R.  S.,  ch.  27,  sec.  20. 
In  no  other  way  could  Hosford  obtain  payment  of  the  amount  due 
him  from  the  county.  Before  this  suit  was  commenced,  and  at  the 
first  term  of  the  commissioners'  court  held  after  the  bridge  was  com- 
pleted, warrants  were  issued  and  tendered  him,  for  the  balance  due 
on  the  contract.     He  declined  to  receive  them,  because  they  did  not 

•  bear  interest  on  their  face.  The  only  point  in  the  whole  case  is, 
whether  the  county  is  bound  to  pay  interest  on  the  balance  after  it 
became  due.  If  it  is  liable  to  pay  interest,  the  amount  tendered  was 
insufiicient;  if  otherwise,  the  tender  was  sufficient  and  constituted  a 
good  bar  to  an  action  on  the  contract.  This  court,  in  the  case  of 
Madison  County  v.  BartUtt,  1  Scammon,  67,  decided  that  counties  are 
not  bound  to  pay  interest  on  county  orders,  in  the  absence  of  an 
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express  agreement  to  pay  it.  That  decision  seems  to  be  conclusive  of 
this  case.  If  an  order  drawn  on  the  settlement  of  a  demand  against 
a  county,  does  not  bear  interest  unless  it  is  so  expressed  in  the 
[*17G]  order,  it  is  very  clear  that  interest  will  not  run  *on  an  unad- 
justed cause  of  action,  on  Avhich  interest  was  not  originally 
ao-reed  to  be  paid.  There  is  no  provision  of  law,  requiring  county 
orders  to  be  drawn  payable  with  interest;  and  the  contract  between 
these  parties  did  not  provide  that  interest  should  be  paid,  after  the 
money  became  due.  The  parties  contracted  with  reference  to  the 
laws  governing  contracts  made  with  counties,  and  prescribing  the 
mode  of  obtaining  pa3"ment.  If  they  had  designed  to  take  this  con- 
tract out  of  the  operation  of  the  general  rule,  they  would  have  expressly 
sti]iulated  for  the  payment  of  interest. 

The  plaintiff  has  no  just  cause  of  complaint  against  the  county. 
The  commissioners,  at  the  earliest  moment,  complied  with  every  legal 
obligation,  for  the  performance  of  the  contract,  on  the  part  of  the 
county.     They  promptly  tendered  him  all  that  he  had  any  legal  right , 
to  demand — all  that  he  could  obtain  by  a  suit  against  the  county.     Hej 
ought  therefore  to  have  accepted  the  warrants  in  liquidation  of  his' 
cause  of  action. 

There  is  a  clear  distinction  between  the  case  of  Madison  county  v. 
Bartlett,  and  that  of  La  Salle  county  v.   Simmons,  5  Gilmau,  513. 
The  former  case,  like  the  present,  arose  out  of  a  contract  made  with 
a  county  in  the  course  of  its  legitimate  business  transactions;  and  it 
was  lield,  that  the  county  was  not  to  be  charged  with  interest,  in  the 
ahsencc  of  an  agreement  to  pay  it.     In  the  latter  case,  the  county  had, 
witliout  authority  of  law,  or  color  of  right,  obtained  the  possession  of  ~ 
money  l)clonging  to  Simmons,  and  detaining  it  against  equity  and  good 
conscience,  it   was  required  to   make   compensation   for   the  injury  ' 
inflicted  on  Simmons,  by  the  payment  of  interest,  in  the  way  of  dam- ' 
ages.     Tlie  conclusion  to  be  drawn  from  these  decisions  is,  that  coun-  • 
ties  do  not  pay  interest  on  their  contracts,  except  in  pursuance  of ' 
an  express  agreement  to  do  so;  but  that  in  actions  originating  in  torts,  ■ 
they  are  liable  to  the  same  extent  as  private  persons. 

The  judgment  of  the  circuit  court  is  reversed,  with  costs. 

Judgment  reversed. 

[*177]  *Matthias  B.  Denman  v.  James  Bloomer. 

Error  to  Adams. 

1.  Agency  —  when  principal  hound.  An  agent  appointed  for  special  purpose  can' 
not  go  beyond  the  scopo  of  such  appointment  and  bind  his  principal;  nor  can  he; 
act  after  such  employment  ceases,  by  his  having  completed  the  business,  to  trans- 
act which  he  was  constituted  an  agent.  But  within  the  sco])e  of  such  employ-, 
ment,  and  until  the  power  couff^rred  is  exhausted,  or  revoked,  the  agent  can  bind' 
the  jirincipal,  to  the  same  extent  that  the  principal  can  bind  himself.(l)  \ 

2.  l^sTnvv'uo^H  —  tliifi/ of  couiL^d.  Each  party  asking  instructions  from  the' 
court,  should  see  that  the  instructions  are  proper  in  themselves.  It  is  not  sufficient, 
that  the  necessary  qualifications  of  them,  may  be  found  in  the  instructions  given 
for  the  opposing  party. 

AiM'HovKi)  —  Farrell  r.  People.  16  111..  240;  Chi.,  B.  &  Q.  R'y  Ck).  v.  Lee,  60  111., 
500;    Coughlin   v.    People,  18  111.,  26C;     501. 

Cited  —  Bloomer  v.    Denman,  12  Dl.,        (1)  See  Bloomer  «.  Denman,  13  HI.,] 

240,  note  2. 
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This  was  an  action  of  assumpsit,  brought  by  Denman,  the  phiintiff 
in  error,  against  Bloomer,  defendant  in  error,  to  recover  money  paid  by 
Denman  to  Bloomer,  agent.  Plea,  non  assumpsit.  The  plaintiff 
proved  that,  in  July,  1848,  a  man  named  Johnson,  came  down  the 
Mississippi  river  to  Quincy,  where  Denman  lived,  with  a  raft  of  lum- 
ber. That  Johnson  represented  to  said  Denman  that  said  raft  belonged 
to  the  defendant.  Bloomer;  it  having  been  taken  by  him  from  a  man 
by  the  name  of  Clinton,  in  payment  of  a  debt  due  from  Clinton  to 
Bloomer;  that  Denman  agreed  to  buy  said  raft  of  Johnson;  that  a  day 
or  two  after  the  terms  of  said  purchase  were  agreed  upon,  the  raft 
arrived,  Johnson  having  preceded  it  to  Quincy;  that  it  was  landed  at  a 
place  where  the  clerk  of  Denman  was  not  willing  to  receive  it,  on 
account  of  the  inconvenience  of  taking  it  from  the  water;  that  it  was 
moved  two  or  three  blocks  lower  down  the  river,  to  a  place  designated 
by  Denman^s  clerk,  and  landed;  that  said  clerk  did  not  think  the  raft 
safely  landed,  and  so  expressed  himself  to  Johnson,  who  then  had  the 
raft  in  charge;  that  Johnson  replied  that  it  was  safe,  and  he  would 
insure  it;  that  the  person  in  charge  of  the  raft  left  it,  and  Johnson 
went  to  Denman's  office,  and  Denman  paid  Johnson  1300,  which  John- 
son paid  to  his  men.  The  balance  of  the  money  was  to  be  paid  when 
the  timber  should  be  taken  from  the  water  and  measured;  the  timber 
was  to  be  removed  from  the  water  at  Denman^s  expense.  The  next 
morning  the  raft  was  gone.  At  the  request  of  Johnson,  one  of  Den- 
man's  men  went  down  the  river  in  search  of  it,  in  a  small  boat,  with 
other  men.  Johnson  went  down  on  a  steamboat.  Denman's  man 
found  the  raft  at  Hannibal;  and  when  Johnson,  who  had  gone 
as  far  as  Alton,  was  apprised  by  *telegraph  of  this  fact,  he[*178] 
returned  to  Quincy,  settled  with  JDenman,  and  agreed  that  he 
would  take  said  raft  under  his  own  charge,  and  repay  said  Denman  the 
$300,  paid  by  him  to  Johnson,  and,  also,  the  expense  incurred  by  Den- 
man's man,  named  Naylor,  in  securing  said  raft  at  Hannibal.  John- 
son went  to  Hannibal,  took  charge  of  the  raft,  and  took  it  down  the 
river,  and  said  Naylor  returned  to  Quincy,  bringing  with  him  John- 
son's draft  for  $345,  drawn  on  said  Bloomer.  Johnson  had  arranged 
Avith  Denman,  at  Quincy,  that  after  learning  the  amount  of  expenses 
from  Naylor,  he  would  give  Naylor  a  draft  on  a  firm  in  Hannibal,  or 
on  his  principal.  Bloomer,  for  all  the  money  paid  by  Denman;  which 
draft  he  promised  should  be  paid  at  maturity.  The  draft  was  never 
paid,  nor  any  of  the  money  advanced  by  Denman. 

The  aljove  is  the  substance  of  the  testimony  of  Woodruff,  who  was 
^Denman's  clerk.  The  said  Naylor,  Denman's  agent,  testified,  in  sub- 
stance, the  same  matters. 

Aaron  Denman,  the  father  of  plaintiff,  testified,  that,  in  August, 
1848,  being  on  his  way  to  Galena,  he  took  with  him  Johnson's  draft 
on  Bloomer,  for  acceptance.  Bloomer  was  unwilling  to  accept  said 
draft,  until  he  had  heard  further  from  said  Johnson;  but  said  the 
draft  should  be  paid,  and  admitted  that  Johnson  was  his  agent,  and 
requested  one  E.  N.  Turner  to  write  on  the  face  of  said  draft  that  he 
declined  accepting  it,  on  the  ground  that  he  had  not  heard  from  John- 
son on  the  subject,  "but  acknowledged  Mr.  James  M.  Johnson  to  be 
his  legal  and  authorized  agent."  This  was  written  on  the  draft  by  said 
Turner,  at  the  request  of  Bloomer,  and  in  his  presence.     The  witness 
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believes  that  he  told  Bloomer  on  Avhat  account  the  draft  was  drawn  by 
Johnson,  in  favor  of  plaintiff,  Denman.  The  plaintiff,  also,  gave  in 
evidence  said  draft,  with  the  endorsement  above  stated  on  its  face. 
The  defendant  produced  the  said  Johnson  as  a  witness,  who  testified 
that  one  Clinton  was  the  owner  of  said  draft;  that  Clinton  brought  it 
to  Galena,  where  Bloomer  lived ;  that  Clinton  was  in  debt  to  Bloomer, 
and  it  was  agreed  between  Clinton  and  Bloomer,  that  the  raft  should 
be  sent  to  market  at  Clinton's  expense,  and  that  Johnson,  who  was 
Bloomer's  clerk  should  go  down  the  river  and  make  sale  of  the  raft, 
and,  after  paying  expenses,  the  proceeds  should  be  paid  over  to  Bloomer 

on  Clinton's  debt;  the  raft  was  to  be  sent  to  market  at  Clinton's: 
[*179]*expense  and  risk,  and  he  was  to  pay  Johnson,  and  Johnson  was : 

to  be  his  agent  for  the  purpose  of  selling  the  raft,  and  Bloomer's 
agent  for  the  purpose  of  receiving  the  money.  The  witness  came 
down  the  river  in  advance  of  the  raft,  to  Keokuk.  When  the  raft 
arrived  at  Keokuk,  witness  came  down  to  Quincy,  and  made  the  sale.. 
He  denies  that  he  represented  to  Denman  that  Bloomer  Avas  the  owner 
of  the  raft,  or  that  he  was  Bloomer's  agent  to  sell  the  raft.  His' 
account  of  the  landing  of  the  raft,  and  the  pa}Tnent  of  the  8300,  bv 
Denman,  is  substantially  correct,  except  that  he  says  lie  deemed  th< 
delivery  of  the  raft  complete.  He  admits  that  he  drew  the  draft  oil 
Bloomer,  given  in  evidence,  under  the  circumstances  detailed  by  that 
other  witness,  but  says  he  had  no  authority  to  draw  the  draft,  but 
thought  he  had  been  badly  used  by  the  plaintiff;  was  among  strangers, 
in  a  difficulty,  and  was  determined  to  extricate  himself  in  the  best 
way  he  could.  The  witness  took  the  raft  at  Hannibal,  sold  it,  and 
paid  the  proceeds,  after  deducting  expenses,  to  Bloomer.  Witness  was,- 
and  had  been  for  several  years,  the  clerk  of  Bloomer,  and  his  agent  in 
transacting  the  business  of  Bloomer,  who  is  a  lumber  dealer,  and  re- 
ceived a  salary  from  Bloomer,  Avhich  continued  to  run  whilst  engaged 
in  this  expedition  down  the  river,  though  he  was  also  paid  for  this 
tri])  by  Clinton. 

In  the  progress  of  the  trial,  the  following  instructions  Avere  givenj 
at  the  instance  of  the  defendant:  1.  The  court  is  asked  to  instruct 
the  jury,  for  the  defendant,  that  if  they  believe  from  the  evidence 
that  the  raft  of  lumber  belonged  to  Clinton,  and  was  intrusted  bj 
Clinton  to  Johnson,  to  be  sold  on  his,  Clinton's  account,  and  to  be  ai 
the  risk  and  cost  of  Clinton,  until  it  was  sold,  that  then  Bloomer  if 
not  lial)le  for  any  costs  or  expenses  incurred  on  account  of  the  raft, 
although  the  jiroceeds  of  the  raft  when  sold  were  paid  over  to  Bloomer 
on  a  debt  due  him  by  Clinton.  3.  That  if  they  believe  from  the  evi-, 
dence  that  the  raft  was  the  property  of  Clinton,  and  was  to  be  carriec;' 
to  market  at  the  expense  and  cost  of  Clinton,  and  not  at  the  cost  o: 
Bloomer,  and  that  Johnson  was  acting  for  Clinton,  and  at  his  request, 
in  the  sale  of  the  luml)er,  that  then  Bloomer  Avould  not  be  responsihl(i 
for  money  received  or  expenses  incurred  bv  Johnson,  in  getting  tin 
raft  to  market.     3.   That  the  fact  of  Johnson  being  along  Avitli  th< 

raft,  for  the  ])ur])ose  of  receiving  the  money,  and  paving  i 
[*180]over  to  Bloomer,  on  Clinton's  account,  would  not  *authoriz. 

Johnson  to  bind  Bloonu'r  for  expenses  incurred  in  taking  th 
raft  to  market,  if  the  jury  believe  from  the  evidence  that  the  raft  wa 
the  property  of  Clinton,  and  to  be  taken  to  market  at  Clinton's  ex 
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pense.  4.  That  the  fact  of  Johnson  being  the  clerk  of  Bloomer,  and 
engaged  in  transacting  business  for  him  would  not  authorize  Johnson 
to  bind  Bloomer  for  expenses  incurred  by  Clinton,  in  reference  to 
Clinton's  business.  5.  That  the  jury  ought  not  to  find  a  verdict 
•  against  Bloomer  in  this  ease,  unless  they  believe  from  the  evidence, 
that  the  raft,  on  account  of  which  the  money  was  obtained,  was  the 
property  of  Bloomer;  or  that  Johnson  had  authority  from  Bloomer  to 
bind  him  for  debts  contracted  on  account  of  said  raft.  6.  That  if  the 
jury  believe  from  the  evidence  that  Johnson  drew  a  draft  in  favor  of 
D'enman  on  Bloomer,  without  authority  from  Bloomer  to  do  so,  that 
then  Bloomer  would  not  be  responsible  for  the  amount  of  said  draft, 
but  that  Denman  would  have  to  look  to  Johnson  for  the  amount  of 
said  draft.  7.  That  unless  the  jury  believe  from  the  evidence  that 
Bloomer  is  indebted  to  Denman,  for  money  lent  by  Denman  to  Bloomer, 
or  for  money  paid  by  Denman  to  Bloomer,  at  Bloomer's  request,  or  for 
money  received  by  Bloomer  for  Denman,  or  for  money  found  to  be  due 
from  Bloomer  to  Denman, on  a  settlement  of  accounts  between  them, that 
then  they  will  find  a  verdict  for  the  defendant.  8.  That  even  if  the 
jury  believe  from  the  evidence  that  the  raft  in  question  belonged  to 
the  defendant.  Bloomer,  and  that  he  sent  Johnson  down  the  river  with 
said  raft,  to  sell  as  his.  Bloomer's  agent,  and  pay  the  proceeds  of  such 
sale  to  Bloomer,  and  if  the  jury  further  believe  from  the  evidence  that 
said  Johnson,  in  pursuance  of  his  said  agency,  sold  the  said  raft  to 
Denman,  and  delivered  it  to  Denman's  agent,  at  the  place  specified  by 
him  for  that  purpose,  and  that  Denman  thereupon  paid  said  Johnson 
a  part  of  the  purchase  money  of  said  raft,  then,  under  these  circum- 
stances, the  said  Johnson  Avould  not  have  any  right  to  rescind  said 
sale,  and  draw  a  draft  uj)on  Bloomer  for  the  amount  paid  him  by 
Denman;  nor  would  Bloomer  be  legally  bound  to  repay  Denman  the 
amount  so  paid  by  him  to  Johnson. 

To  the  giving  of  these  instructions  the  plaintiff  excepted.  The 
plaintifE  then  moved  the  court  to  give  the  following  instructions, 
which  was  done:  1.  If  the  jury  believe  from  the  evidence  that 
Johnson  was  the  duly  authorized  agent  of  Bloomer;  *that  as  such[*181] 
agent  he  had  control  of  said  raft;  that  he  represented  to  Denman 
that  Bloomer  was  the  owner  of  said  raft;  that  Denman,  relying  on  his 
representations,  dealt  with  Johnson  in  relation  to  said  raft  under  the 
belief  that  Bloomer  was  the  owner  thereof,  that  belief  having  been 
induced  by  the  representations  of  Johnson,  then  Bloomer  is  not  jDcr- 
mitted  in  this  suit  to  deny  that  he  was  the  owner  of  said  raft.  In  such 
cases  the  principal  is  bound  by  the  representations  of  his  agent,  made 
at  the  time  of  transacting  the  business  about  which  the  representations 
were  made.  2.  If  the  jury  believe  from  the  evidence  the  facts  upon  ' 
which  the  first  instruction  is  predicated,  in  regard  to  the  agency  and 
representations  of  Johnson;  and  if  they  furtlier  believe  from  the  evi- 
dence, that  after  said  raft  broke  from  its  fastenings,  said  Johnson  took 
charge  of  said  raft,  in  behalf  of  his  principal,  and  on  a  settlement  with 
the  plaintiff,  promised,  on  behalf  of  the  defendant,  to  repay  said  i^lain- 
tiff  whatever  money  had  been  paid  and  expended  by  said  plaintiif  about 
said  raft,  then  no  question  arises  in  the  case  about  the  delivery  of  said 
raft  to  the  plaintiff,  before  said  raft  broke  from  its  fastenings,  and  the 
jury  will  find  for  the  plaintiff  a  verdict  for  such  amount  as  he  may 
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have  paid  upon  and  about  said  raft,  with  interest  thereon  from  the  time 
sucli  amuimt  was  to  be  repaid  to  said  plaintiff.  3.  If  the  jury  believe 
from  the  evidence  that  the  agent  of  the  defendant,  duly  authorized  by 
the  defendant  to  transact  his  business  in  relation  to  said  raft,  admitted, 
in  a  settlement  with  the  plaintiff  of  the  business  arising  from  said  raft, 
tliat  the  sum  of  83-45  was  due  to  the  plaintiff  from  the  defendant,  then 
such  admission  is  the  same  as  if  it  had  been  made  by  the  defendant 
himself.  An  admission  by  a  man's  agent,  in  relation  to  business  which 
he  is  authorized  to  transact,  and  made  at  the  time  of  transacting  such 
business,  is  regarded  by  the  law  as  an  admission  of  the  principal  him- 
self. 4.  If  the  jury  believe  from  the  evidence  that  Denman  paid  a 
certain  sum  of  money  to  Johnson,  as  agent  of  Bloomer,  which  money 
Johnson  was  authorized  to  receive,  and  did  receive,  as  agent  of  Bloomer, 
and  used  for  Bloomer's  benefit,  then  the  jury  will  find  for  the  plaintiff 
a  verdict  for  such  sum,  with  interest  thereon  from  the  time  such 
money  Avas  agreed  to  be  repaid. 

The  defendant  then  moved  the  court  to  give  the  following  in- 
[*182]struction;  which  the  court  accordingly  gave:  9.  That  *although 
the  jury  may  believe  from  the  evidence  that  Johnson  was 
Bloomer's  agent,  and  in  his  employ  for  the  transaction  of  his.  Bloomer's 
business,  that  this  would  not  authorize  Johnson  to  bind  Bloomer  for 
debts  incurred  in  relation  to  the  business  or  property  of  other  persons. 
And  if  they,  also,  believe  from  the  evidence  that  the  raft  was  the 
property  of  Clinton,  that  then  Johnson  would"  have  no  right  to  bind 
Bloomer  for  tlie  exi)enses  of  said  raft,  notwithstanding  he  was  Bloomer's 
agent  at  the  same  time,  for  other  purposes. 

To  the  giviug  of  this  instruction  plaintiff,  also,  excepted. 

The  following  instruction  was  given,  at  the  instance  of  the  plaintiff: 
').  The  jury  are  further  instructed,  that  the  instructions  asked  and 
given  for  the  defendant  in  this  case,  while  they  lay  down  correct  prin- 
ciples of  law,  are  yet  to  be  taken  ]>y  the  jury,  subject  to  the  modifica- 
tions to  be  drawn  from  the  instructions  given  for  the.  plaintiff  in  this 
case,  relative  to  the  manner  in  Avhicli  an  agent  can  bind  his  principal, 
and  in  relation  to  the  manner  in  which  a  man  may  be  estopped  from' 
ilenying  what  his  duly  authorized  agent  has  represented  to  other  persons- 
dealing  with  such  agent. 

The  defendant  then  moved  the  court  to  give  the  following  instruc- 
tion: 10.  That  the  plaintiff's  instructions  are  given  subject  to  all  the 
modifications  contained  in  those  given  on  behalf  of  defendant;  which 
tlie  court  accordingly  gave,  and  the  plaintiff  excepted.  The  jury  found' 
a  verdict  for  the  defendant.  A  motion  for  a  new  trial  was  made,  and 
overruled,  and  judgment  given  for  the  defendant.  Cause  heard  before 
Minshall,  judge,  at  June  term,  1849.  The  plaintiff  sues  out  the  writ 
of  error,  and  I)rings  the  cause  to  this  court. 

In  Kui)])ort  of  the  nu)tion  for  a  new  trial,  the  plaintiff  filed  his  affi-i 
davit,  stating  that  he  had  been  greatly  surprised  by  that  portion  ol 
the  testimony  of  Johnson  whicli  stated  that  he,  Johnson,  was  the  agent' 
of  Clinton,  and  not  of  Bloomer,  in  selling  the  raft;  and  that  he  had  nc 
witness  jjresent  at  the  trial  to  rel)ut  this  statement,  but  that  he  coulc; 
rehut  that  ]K>rtion  of  the  testimony  by  divers  persons,  whom  he  named 
tbe  affiant  never  having  heard,  prior  to  the  trial,  the  name  of  Clintoi' 
in  connection  with  the  transaction. 
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The  plaintifE  assigns  for  error,  the  giving  of  the  instructions  for 
defendant,  and  the  refusal  to  grant  a  new  trial. 

*  Williams  &  Lawreis'CE,  for  plaintiff  in  error:  The  first[*183] 
instruction  was  wrong,  because  founded  on  a  partial  view  of  the 
case,  and  because  it  takes  from  the  consideration  of  the  jury,  altogether, 
the  facts  which  the  plaintiff's  evidence  undeniably  tended  to  prove,  and, 
as  we  contend,  did  satisfactorily  prove.  This  instruction  directs  the 
jury  to  find  for  the  defendant,  if  they  believe  merely  that  the  raft 
belonged  to  Clinton,  and  was  intrusted  by  him  to  Johnson,  to  be  sold. 
Yet  there  was  strong  evidence  to  show  that  Johnson  was  Bloomer's 
agent,  and  that  Denman  dealt  with  him  as  such;  and  that  in  such' deal- 
ings Johnson  represented  to  Denman  that  the  raft  was  Bloomer's.  If 
the  jury  believed  this  evidence,  then  Bloomer  Avas  estopj^ed  to  deny 
that  the  raft  was  his,  although  in  point  of  fact  it  belonged  to  Clinton. 
1  Greenleaf  Ev.,  249,  sec.  207-8;  ibid,  sects.  113,  114.  The  first 
instruction,  then,  should  have  received  such  a  qualification  as  the  fol- 
lowing: "  unless  the  jury  further  believe  that  Johnson  was  the  author- 
ized agent  of  Bloomer,  in  regard  to  this  raft,  and  that  in  selling  said 
raft  to  Denman  he  represented  it  to  be  Bloomer's  property,  and  that 
he  was  Bloomer's  agent,  and  Denman  dealt  with  him  in  the  manner 
he  did  on  the  faith  of  such  representations,  in  which  case  they  must 
find  for  the  jDlaintiff."  "When  the  language  of  an  instruction  as 
asked  is  calculated  to  mislead  the  jury,  it  should  be  so  modified  or 
changed  as  to  prevent  such  a  result."  Hays  v.  Borders,  1  Gilm.,  66. 
A  j^arty  asking  instructions  must  either  confine  them,  (if  they  are  of 
partial  application  only,)  in  terms,  to  the  particular  issue  to  which  they 
were  intended  to  apply;  or  must  modify  them  in  such  a  manner  as  will 
make  the  jury  aware  that  it  is  only  in  the  event  that  other  issues  are 
not  found  against  him,  that  they  can  base  their  verdict,  if  supported 
by  facts,  on  the  law,  asked  in  his  favor  by  him.  Valandingham  v. 
Huston, -4  Gilm,,  127.  As  an  instance  of  how  the  court  should  and 
does  modify  instructions,  when  of  partial  application,  in  cases  where 
there  are  not  different  issues  but  conflicting  evidence,  see  Baxter  v.  The 
People,  3  Gilm.,  383.  The  law  of  1846-7  in  regard  to  instructions, 
does  not  change  this  rule.  Bunn  v.  The  People,  4  Gilm.,  441.  The 
fourth  instruction  was  manifestly  wrong,  for  it  asserts  the  extraordinary 
proposition  that  an  agent  can  not  bind  his  principal  for  expenses 
incurred  by  a  third  person,  in  reference  to  such  third  person's 
business,  though  it  is  equally  the  business  of  *the  agent's  prin-[*184] 
■  cipal.  As  applicable  to  this  case  the  instruction  says,  that 
Johnson  could  not  bind  Bloomer,  in  reference  to  Bloomer's  business, 
if  it  was  also  the  business  of  Clinton.  The  fifth  instruction  is  liable 
to  the  same  objections  urged  to  the  first.  The  sixth  instruction  was 
clearly  wrong,  since  it  goes  upon  the  idea  that  the  suit  was  brought 
upon  the  draft;  which  was  not  the  fact.  The  seventh  instruction  was 
designed  and  calculated  to  mislead  the  jury,  and  could  have  no  other 
effect,  and  submitted  to  the  jury  a  question  of  law.  The  eighth  instruc- 
tion asserts  a  proposition  of  law  that  is  clearly  wrong.  A  special  agency 
includes  general  powers  as  to  the  object  of  the  special  agency.  The 
case  of  Anderson  v.  Coonley,  21  Wend.,  279,  is  decisive  as  to  this 
point.     So  also  the  note  to  Story  on  Agency,  3d  edition,  page  148,  sec. 
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127  But  this  instruction,  in  substance,  directs  the  jury  that  even  a 
general  a^^ent  can  not  rescind  a  sale.  The  ninth  instruction  is  open  to 
the  same  objections  urged  to  the  first  and  fourth.  Where  an  erroneous 
instruction  of  the  judge  could  have  influenced  the  jury,  a  new  trial 
will  be  o-ranted.  Lane  v.  Crombie,  12  Pick.,  177;  Boyden  v.  Moore, 
5  Mass?  371;  Pate  v.  The  People,  3  Gilm.,  661;  Snyder  y.  Lafram- 
1)oise,  Breese,  268;  Elting  v.  Bank  of  IT.  S.,  6  Pet.  Con.  Eep.,  220; 
Wilson  V.  Rastall,  4  Term  E.,  758,  bottom  paging;  Wilhams  v.  Chees- 
brouf^h,  4  Conn.,  362.  And  this,  though  the  evidence  may  have  justi- 
fied the  verdict.  Leonardo.  Smith,  11  Met.,  330;  James  v.  Langdon, 
7  B.  Monroe,  193;  Wardell  w.  Hughes,  3  Wend.,  419;  Gaines  v.  Buford, 
1  Dana,  502;  Gillespie  v.  Gillespie,  2  Bibb,  89.  To  show  how  decisive 
is  a  misdirection  of  the  court  on  a  motion  for  a  new  trial,  as  compared 
with  other  causes,  see  Graham  on  New  Trials,  page  265,  and  cases 
cited;  3  J.  R.,  180;  Holliday  v.  Atkinson,  11  Eng.  Com.  Law,  287. 
As  to  the  affidavit:  cases  in  which  new  trial  has  been  gi'anted  to  plain- 
tiff, on  ground  of  surprise:  Peterson  v.  Barry,  4Binney,  481;  Weak  v. 
Callaway,  7  Price,  677,  quoted  Graham  on  New  Trials,  183;  Edie  v. 
East  Ind.  Co.,  1  W.  Black.,  295;  Niles  v.  Brackett,  15  Mass.,  359; 
marginal  paging.  Further  as  to  surprise:  M'Farland  v.  Clark,  9  Dana, 
134;  Cutler  v.  Rice,  14  Pick.,  494;  Millan  v.  Field,  3  A.  K.  Marsh., 
110.      The  new  evidence  disclosed  in  the  affidavit  is  not  cumulative. 

Cumulative  evidence  is  evidence  of  the  same  kind,  to  the  same 
[*185] point;  and  an  admission  of  a  party  is  not  *  cumulative.    Parker 

V.  Hardy,  24  Pick.,  248;  Schlencker  v.  Risley,  3  Scam.,  487. 

R.  S.  Black  WELL,  for  defendant  in  error:     1.  There  was  a  com- 
plete and  perfect  sale  and  delivery  of  the  raft  to  Denman.     Wing  v. 
Clark,  24  Maine  R.,  366;  Lansing  v.  Turner,  2  John.  R.,  13;  Smith 
V.  Nevill,  Walker's  R.,  370.     Whether  the  sale  was  complete  or  not, 
is  a  ([uestion  of  fact  for  the  jury.     De  Rudder  v.  M'Knight,  13  John. 
R.,  293;  Byer  v.  Elviiie,  2  Gil.,  162;  9  Pick.,  209-10;  Hondlette  v. 
Tallman,  14  Maine  R.,  400;  Blenkensop  v.  Clayton,  2  Eng.  C.  L.  R., 
230-1;  Phillips  v.  Bristolli,  9  Eng.  C.  L.  R.,  162;  Chaplin  v.  Rogers,. 
1  East  R.,  192;  Caldwell  v.  Smith,  3  and  4  Dev.  &  Bat.,  64.     If  th€| 
gale  was  actually  comi)leted,  Johnson,  being  a  special  agent,  had  nc, 
authority  to  rescind  the  sale.     Story  Agency,  sec.  96;    Bradford  v. 
Bush,  10  Ala.  R.,  389;  Peters  v.   Ballistier,  3  Pick.  R.,  503;  Thorn- 
dike  V.  Godfrey,  3  Green.  R.,  429;  Rossiter  v.  Rossiter,  8  Wend.  Rep. , 
494.     Whether  Johnson  did  exceed  his  authority,  in  rescinding  thtj 
sale,  was  also  a  question  of  fact,  jjroper  to  be  left  to  the  jury.     M'Morrii, 
V.  Simpson,  21  Wend.  R.,  610;  Mechanics'  Bank  v.  Bank  of  Columbia^ 
4  U.   S.   Cond.   R.,  671.     The  acts  of  Bloomer  do  not  amount  to  i, 
ratification  of  the  contract,  because  he  did  not  possess  a  full  knowl 
edge  of  all  of  the  facts  of  the  case.     Owings  v.  Hull,  9  Peters,  628-9 
Thoriulike  v.  Godfrey,  3  Greenl.   R.,  429.     The  circumstances  nega 
tive  the  idea  of  a  ratification  and  promise.     Peters  v.    Ballistier,  • 
Pick,,  504-5,     And  if  Bloomer  made  one,  it  is  midum pactum.    Fen: 
V.  Harrison,  3  T.  R.,  754;  May  v.  Coffin,  4  Mass.,  341,     2.   Whethe 
Johnson  was  the  agent  of  Bloomer  or  Clinton,  Avas  a  fact  for  the  jur-. 
to  determine.     The  declarations  of  Johnson  were  not  competent  ev, 
dence  to  establish  the  fact  that  he  was  the  agent  of  Bloomer.     2  Stark 

144 


•->■', 


I 


1849.  J  Dei^man-  v.  Bloomee.  186-187 


Briefs  of  Counsel. 


Ev.,  34-5;  1  Greenl.  Ev.,  137,  sec.  113;  Story  on  Agency,  sec.  135;  2 
Greenl.  Ev.,  46,  sec.  59-60.  3.  If  Clinton  was  the  owner  of  the  raft, 
and  Johnson  was  his  agent  in  the  sale  and  rescission  of  the  contract, 
this  action  can  not  be  maintained  against  Bloomer,  because  there  is  no 
privity  between  him  and  Denman.  England  v.  Clark,  4  Scammon, 
486,  489,  493;  Williams  v.  Everett,  14  East,  598;  Tiernan  v.  Jackson, 
5  Peters,  599,  603.  The  court  will  not  disturb  the  verdict  of 
a  jury,  *unless  it  is  manifestly  and  palpably  contrary  to  the[*186] 
evidence  in  the  case.  Dawson  v.  Bobbins,  5  Oilman,  72;  Kin- 
caid  V.  Turner,  2  Gilm.,  618.  Nor  merely  for  the  reason  that  upon 
such  evidence  they  would  have  found  differently.  Wendell  v.  Stafford, 
12  ]Sr.  H.  E.,  171.  Nor  where  the  credibility  of  witnesses  is  to  be  con- 
sidered, presumptions  to  be  raised,  and  inferences  to  be  made,  and 
where  the  nature  of  the  evidence  is  such  that  different  persons  might 
reasonably  have  different  impressions  of  the  case.  Wendell  v.  Stafford, 
12  N.  H.  R.,  171.  Nor  in  any  case  where  the  court  is  satisfied,  from 
an  inspection  of  the  whole  record,  that  justice  has  been  done.  Peck 
V.  Land,  2  Kelly  R.,  16.  Nor  will  a  new  trial  be  granted  because  the 
court  below  misdirected  the  jury  on  a  question  of  law,  if  this  court 
can  see  from  the  whole  record,  that  the  verdict  is  right.  Greenup  v. 
Stoker,  3  Gilm.,  202;  Leigh  v.  Hodges,  3  Scam.,  15;  Gelett  v.  Sweat, 
3  Gilm.,  644;  Scare  v.  Prentice,  8  East,  348;  Edmondson  v.  Muchell, 
2  T.  R.,  4;  Estwick  v.  Carlland,  5  T.  R.,  426;  Fleming  v.  Gilbert,  3 
Johnson,  528;  Harris  v.  Doe,  4  Blackford,  370.  Nor  can  a  plaintiff 
claim  a  new  trial  because  he  was  surprised  by  the  evidence  of  the  defen- 
dant. Cummings  v.  Walden,  4  Blackf.,  370;  Jackson  v.  Roe,  9  John., 
77;  Ford  v.  Tilly,  2  Salk.,  653;  Price  v.  Brown,  1  Strange,  691; 
Alexander  v.  Byron,  2  John.  Ca.,  318;  Knox  v.  Work,  5  Binn.,  582, 
and  note;  Marriott  v.  Hampton,  7  T.  R.,  142.  The  affidavit  is  not 
set  out  in  the  record,  and  this  court  can  not,  therefore,  take  notice  of 
it.     Petty  V.  Scott,  5  Gilm.,  209. 

BROW]sri]srG  &  Bushn"ell,  on  same  side:  I.  There  was  in  this  case 
a  complete  and  perfect  sale  and  delivery  of  the  raft  to  Denman,  suffi- 
cient to  vest  the  title  in  him.  1.  Where  there  has  been  a  delivery  of 
the  goods,  actual  or  virtual,  and  no  further  act  remains  to  be  done  by 
the  vendor,  the  title  of  the  property  passes  to  the  vendee;  even  where 
some  act  remains  to  be  done  by  the  vendor,  and  the  transaction 
shows  the  parties  understood  the  sale  to  be  complete,  and  where 
the  delivery  is  in  the  only  convenient  mode,  the  title  passes.  Hinde 
V.  Whitehouse,  7  East,  558,  571;  Jewell  v.  Warren,  12  Mass.,  309; 
Boynton  v.  Vesey,  24  Maine,  286;  Macomber  v.  Parker,  13 
Pick.,  175;  Sudwig  v.  Fuller,  17  Maine,  162;  *Hollingsworth  y.  [*187] 
Bales,  2  Black.  340;  Jennings  v.  Webster,  7  Cow.,  256;  14 
Wend.,  664-5-7.  It  is  only  where  some  act  remains  to  be  done  by 
the  vendor,  without  which  the  vendor  has  no  right  to  take  posses- 
sion of  the  goods,  and  until  which  is  done  they  remain  in  the  power 
and  control  of  the  vendor,  that  the  question  as  to  whether  an  act  is  to 
be  done  is  material.  The  act  must  be  one  which  is  to  be  done  by  the 
vendor,  and  in  the  nature  of  a  condition  precedent.  Davis  v.  Hill,  3 
N.  Hamp.,  382;  Hanson  v.  Meyer,  6  East,  615,  and  note;  The  People 
V.  Haynes,  14  Wend.,  564-5,  567;  Cutwater  v.  Dodge,  7  Cow.,  85.  2, 
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Where  there  is  an  actual  delivery  of  property,  the  sale  is  complete, 
though,  by  the  understanding  of  the  parties,  something  is  still  to  be 
done.  The  doctrine,  that  some  act  to  be  done  prevents  the  completion 
of  the  sale,  applies  only  to  cases  of  symbolical  delivery,  not  to  cases 
where  there  is  an  actual  delivery.  The  delivery  is  to  be  made  accord- 
ing to  the  nature  of  the  property.  Sumner  v.  Hamlet,  12  Pick.,  76, 
82;  Macomber  v.  Parker,  13  Pick.,  175;  Boynton  v.  Vesey,  24  Maine, 
286;  Jackson  v.  Warren,  12  Mass.,  309.  The  real  question  is  not  as 
to  whether  some  act  is  to  be  done,  but  whether,  under  the  actual 
arrangement,  the  vendee  has  the  right  to  possession,  before  it  is  done. 
If  so,  the  delivery  is  complete.  Sudwig  v.  Fuller,  17  Maine,  162; 
Boynton  v.  Vesey,  24  Maine,  286.  Thus  the  delivery  of  a  part  is  a 
delivery  of  the  whole,  and  the  title  to  the  balance  is  passed,  though  it 
yet  remains  to  be  separated  from  the  mass.  Damon  v.  Osborn,  1  Pick., 
476,  481;  Parks  v.  HaU,  2  Pick.,  206;  Shelby  v.  Hayward,  2  H.  Black., 
504,  509.  3.  Indeed,  as  between  the  vendor  and  vendee,  at  common 
law,  no  delivery,  actual  or  symbolical,  is  necessary.  The  completion 
of  the  bargain  is,  at  common  law,  all  that  is  required  to  pass  the  title. 
Delivery  becomes  necessary  as  to  third  parties  under  the  statute  of 
frauds.  2  Black.  Com.,  488;  Willis  v.  Willis,  6  Dana,  48;  Shumway 
V.  Rutter,  7  Pick.,  56;  same  case,  8  Pick.,  443;  Haskell  v.  Grreely,  3 
Greenl.,  425;  M'Coy  v.  Moss,  5  Porter,  88;  The  State  v.  Fuller,  5 
Iredell,  26;  Parsons  v.  Dickinson,  11  Pick.,  352;  Hosban  v.  Brawell, 
16  Ohio,  509;  Rucker  v.  Cross,  5  N.  Hamp.,  579;  Champion  v.  Searl, 
3  Pick.,  38,  42.     Where  the  terms  of  the  sale  are  agreed  on  and  the 

bargain  struck,  every  thing  the  seller  has  to  do  with  the  goods, 
[*188]  before  the  vendee  has  the  right  to  take  the  possession  of  *them, 

is  complete,  the  contract  of  sale  becomes  absolute,  and  the 
property  of  the  goods  is  in  the  buyer,  and  if  destroyed  by  fire  or  othei 
accident  he  must  suffer  the  loss.  Wing  v.  Clark,  24  Maine,  366: 
Lansing  v.  Turner,  2  John.,  13;  2  Sup.  U.  S.  Dig.,  715,  sec.  113; 
Smith  V.  Nevill,  Walker  Rep.,  113.  In  this  case  there  was  nothing  to*| 
be  done  in  part,  the  sale  was  a  unit;  the  measuring,  so  far  as  the  bill! 
of  exceptions  show,  might  and  tvas  only  for  the  satisfaction  of  Den« 
man.  6  East,  626;  5  Bos.  &  Pul.,  69.  4.  Whether  there  has  beeiw 
a  completion  of  the  sale  by  delivery,  is  often  a  question  as  to  the  under- 
standing and  intention  of  the  parties  at  the  time;  it  depends  on  cir- 
cumstances, the  nature  and  situation  of  the  property,  the  agreements 
and  understanding  of  the  parties.     Whether  the  sale  has  been  com- 

51etcd  is  a  question  of  fact  for  the  jury.  De  Rudder  v.  M'Knight,  13 
ohn.,  293;  Byer  v.  Elmire,  2  Gil.,  151,  162;  19  Pick.,  209-10;  Mason 
V.  Leshbarrow,  1  II.  Black.,  351-363-4;  Phillips  v.  Bristolli,  9  Eng. 
Com.  Law,  162;  Lansing  v.  Turner,  2  John.,  13,  17;  Hondlette  V. 
Talhnan,  14  Maine  R.,  400;  Caldwell  v.  Smith,  3  and  4  Dev.  and 
liutt.,  64;  Chaplin  v.  Rogers,  1  East,  192;  Blenkinsop  v.  Clayton, 
Eug.  Com.  Law  Rep.,  230.  5.  There  was  no  privity  of  contract 
between  Bloomer  and  Denman.  The  action  for  money  had  and  received 
is  based  on  privity.  The  surplus  fund  was  received  on  Bloomer's  ownl 
account,  as  of  Clinton.  Campbell  v.  Trumbull,  3  Gil.,  502;  Tiernaa 
V.  Jackson,  5  Pet.,  580,  5<)4,  598,  599,  600;  England  v.  Clark,  4  ScamH 
mon,  486,  489,  493;  14  East,  582;  Chitt.  Cont.,  480,  484,  a. 
II.  Johnson  was  the  special  agent  of  Clinton  for  some  purposes,  and 
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the  agent  of  Bloomer  for  others.  The  most  that  could  be  said  from 
any  view  of  the  evidence,  is  that  he  was  the  special  agent  of  Bloomer 
to  sell  Bloomer's  raft,  as  assumed  in  one  of  defendant's  instructions. 
Having  as  special  agent  made  the  sale  and  received  a  part  of  the  pur- 
chase money,  he  could  not  cancel  the  sale,  or  rather,  as  it  in  fact  would 
be,  re-purchase  the  property.  The  power  to  sell  the  raft  for  Bloomer 
would  give  him  no  power  to  buy  lumber,  and  bind  him  for  the  pur- 
chase money.  The  distinction  between  a  general  and  special  agent 
is  well  settled.  1.  A  person  authorized  to  do  a  particular  act, 
or  purchase  or  sell  a  particular  parcel,  is  a  special  agent.  A  per- 
son employed  to  do  all  acts,  or  purchase  or  sell  all  goods 
♦required  in  a  particular  business  employment,  is  a  general  [*189] 
agent.  Story  on  Agency,  sees.  17,  18,  19,  and  notes  to  pages 
122  and  131;  Rossiter  v.  Eossiter,  8  Wend.,  494;  Peters  v.  Ballistier, 
3  Pick.,  495;  Jacques  v.  Todd,  3  Wend.,  91;  Fenn  v.  Harrison,  3  T. 
R.,  754;  Beals  v.  Allen,  18  John.,  363.  Johnson  could  be  the  special 
agent  of  Clinton  for  one  purpose,  whatever  might  be  his  relations  to 
Bloomer  for  other  purposes.  12  Pick.,  82.  2.  A  special  agent  can 
bind  his  principal  only  to  the  extent  of  his  special  authority,  and  his 
powers  will  be  strictly  construed.  The  acts  of  agents  do  not  derive 
their  validity  from  purporting  to  be  done  within  the  scope  of  their 
powers.  They  must  be  so  done  in  fact.  The  person  dealing  with  him 
must  know  the  extent  of  his  authority.  Story's  Eq.  sees.  80,  92,  96, 
98,  99,  114,  121,  125,  131,  and  note  133;  14  Eng.  Com.  Law,  43-4; 
Mechanics'  Bank  v.  Bank  of  Columbia,  4  Cond.,  671.  The  extent  of 
authority  of  an  agent  is  a  question  for  the  jury.  21  Wend.,  610;  1 
Pet.,  289-90.  3.  Even  a  general  agent  will  be  confined  to  the  employ- 
ment in  which  he  is  engaged,  however  broad  and  comprehensive  the 
terms  in  which  his  general  power  is  given.  These  cases  show  the 
strictness  of  construction  applied  to  the  powers  of  agents,  whether 
general  or  special.  Story's  Ag.,  sees.  21,  22,  62,  69;  Rossiter  v. 
Rossiter,  8  Wend.,  494;  Atwood  v.  Munnings,  14  Eng.  Com.  Law,  45; 
Kilgour  V.  Finlyson,  1  H.  Black.,  155;  Nixon  v.  Hyserott,  5  John., 
58;  Potter  v.  Dennison,  5  Gilm.,  590,  598,  599.  As  to  the  livery 
stable  case  in  3  T.  R.,  761,  see  Story's  Agency,  p.  122,  and  note; 
Pickering  v.  Bush,  15  East,  45.  4.  A  power  to  a  special  agent  to  sell 
can  not  make  representations  about  the  property  to  bind  his  principal. 
He  can  sell,  and  do  nothing  else.  Gibson  v.  Colt,  7  John.,  390;  Mxon 
V.  Hyserott,  5  John.,  58.  Nor  can  he  bind  his  principal  by  a  note, 
payable  in  the  property  he  is  authorized  to  sell.  Dunnyson  v.  Tyson, 
17  Vermont,  549,  554;  Smith  v.  Gibson,  6  Blackl,  369.  5.  Having 
made  a  sale,  he  can  not  afterwards  cancel  it,  and  take  back  the  prop- 
erty, unless  in  pursuance  of  some  usage  of  trade  to  that  effect. 
Story  on  Ag.,  sees.  86,  87,  88,  89;  Bradford  v.  Bush,  10  Alabama, 
386;  Thorndiice  v.  Godfrey,  3  Greenl.  429,  431.  Nor  is  there  any 
reason  why  he  should  have  the  power  to  recall  or  re-purchase  the 
property  after  sale.  The  only  one  which  could  be  urged,  would  be 
thereby  to  secure  his  principal  against  loss,  from  the  insolvency 
*of  the  vendee.  But  a  special  agent,  to  sell,  can  sell  only  for  [*190] 
cash,  and  the  insolvency  of  the  vendee  can  not,  therefore,  affect 
the  principal.  Story  Ag.,  sees.  77,  78;  Delafield  v.  Illinois,  2  Hill, 
159;  Falls  v.  Gaither,  9  Porter,  605.     6.  A  promise  of  the  principal 
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to  pay  money,  on  a  transaction  wherein  the  agent  had  no  authority  to 
Mnd  liim,  is  a  nudmn  pactum.  In  this  case  it  is  clear  Bloomer  never 
intended  to  make  a  binding  promise;  for  he  all  the  time  refused  to  pay 
or  to  accept  the  bill.  Fenn  v.  Harrison,  3  T.  R.,  754;  May  v.  Coffin, 
rMass! llirTower  ..  Durrell,  9  Mass.,  332.  And  any  promise  to 
bind  the  principal  in  such  case,  or  in  any  case  where  the  agent  had 
acted  Avithout  authority,  should  be  clearly  shown  to  have  been  made 
with  a  full  knowledge  of  the  facts,  and  the  promise  must  be  full  and 
::^.;S^.C^^^tor,%  Ag.,  sec^244  and  note  ^^^^^f  6;  Thornton  . 
Wynn,  6  Cond.  K,  508,  512;  Trimble  ^'-  Thorne,  16  John.,  151  153, 
Garland  v.  Salem  Bank,  9  Mass.,  408;  Miller j;.  Hackley,  5  John., 
375  384-5;  Bell  v.  Cunningham,  3  Peters,  69,  80,  81;  Owmgs  2;. 
Hull,  9  Peters,  607,  629;  Bleyins  v.  Pope,  7  Alabama  371;  Thorndike 
V.  Godfrey,  3  Greenl.,  429,  432;  Smith  v.  Gibson,  6  Black.,  367. 

Ill    No  cause  for  a  new  trial.     The  evidence  to  sustain  the  verdict 
of  the  iury  is  abundant.     1.  It  is  only  in  cases  where  the  verdict 
strikes  the  mind,  at  the  first  blush,  as  manifestly  and  palpably  con- 
trary to  the  evidence,  that  the  supreme  court  will,  for  that  reason, 
interfere  to  set  it  aside.     Dawson  v.  Bobbins,  5  Gilm.,  72;  Kmcaid  v. 
Turner  2  Gilm    618.     Nor  will  the  court  set  aside  the  verdict  because, 
on  an  examination  of  the  evidence,  the  court  might  have  arrived  at  a 
different  conclusion.     Wendell  v.  Stafford,  12  N.  Hamp.,  171.     Nor 
where  the  credibility  of  witnesses  is  to  be  considered,  presumptions  to 
be  raised,  or  inferences  to  be  made;  or  where,  from  the  character  or 
nature  of  the  evidence,  different  persons  might  come  to  different  con- 
clusions.    Wendell  v.  Stafford,  12  N.  Hamp.,  171;  Rowley  v.  Kmney, 
14  John.,  186.     Nor  where  justice  has  been  done,  even  though  the 
verdict  is  against  evidence.     Peck  v.  Land,  2  Kelly  R.,  16.     2.  Nor 
will  the  court  grant  a  new  trial,  because  the  court  below  misdirected 
the  iury  if  the  supreme  court  can  see  from  the  whole  record  that  justice 
ha«  been  done.     Greenup  v.  Stokes,  3  Gilm.,  202;  Leigh  v.  Hodges,  3 
Scam.,  15;  GoodeU  v.  Sweat,  1  Gilman,  475;  Scare  v.  Prentice,  8 
r*l9l1*East,  348;  Pate  v.  The  People,  3  Gilm.,   644;  Edmonson  v.\ 
Muchell,  2  T.  R.,  4;  Eastwick  v.  Calland,  5  T.  R. ,  426 ;  Fleming  v. 
Gilbert,  3  John.,  528.    3.  Nor  is  there  any  ground  shown  m  the  record 
for  a  new  trial,  on  the  ground  of  surprise.     Neither  the  reasons  for  a 
new  trial,  nor  the  affidavit,  are  contained  in  the  bill  of  exceptions; 
nor  does  the  bill  of  exceptions  purport  to  contain  them.  They  are  no  part 
of  the  record.    They  should  have  been  specifically  referred  to  and  identi-' 
fied  by  the  bill.  Vanlandingham  v.  Fellows,  1  Scam.,  233;  Fry  v.  Riley,  3 
Scam.,  259;  Saunders  v.  McCollins,  4  Scam.,  420;  Corey  v.  Russell,  2, 
Gilm.,  366;  Wyman  v.  Wood,  25  Maine,  436;  Wadlington  v.  Gary,  r 
Smedes&  Marsh.,  522;  Edwards  v.  Patterson,  5  Gilm.,  126;  Holmes  y, 
The  People,  5  Gilm.,  479.    4.  A  plaintiff  can  in  no  case  claim  a  new  trial 
on  the  ground  that  he  was  surprised  by  defendant's  testimony,  anc 
liad  not  come  prepared  to  meet  it.     He  may  suffer  a  non  suit  anc 
recommence,  but  shall  not  lie  by  and  speculate  on  the  verdict.     H( 
may  be  surprised  when  the  evidence  is  given,  but  he  is  not  mrpnsei^ 
wlien  he,  of  his  own  accord,  su])mits  his  case  to  the  jury  on  the  eyi' 
dencc,  after  he  knows  what  it  is,  and  when  his  position  as  plamtif 

i)ermit8  him  to  retreat.     It  is  otherwise  with  the  defendant,  perhaps 
ic  can  not  retreat.     Oummings  v.  Walden,  4  Blackf.,  308;  Cook  v 
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Berry,  1  Wilson,  98;  Jackson  v.  Eoe,  9  John.,  77;  Price  v.  Brown,  1 
Strange,  691;  Knox  v.  Work,  2  Binn.,  582,  and  note;  Alexander  v. 
Byron,  2  John.  Oa.,  318;  Marriott  v.  Hampton,  7  T.  R.,  142.  5.  Nor 
will  a  new  trial  be  granted  on  the  ground  of  newly  discovered  evidence, 
where  the  evidence  was  known  before  the  trial,  or  by  reasonable  dili- 
gence might  have  been  produced;  or  where  the  object  of  the  new  evi- 
dence is  to  impeach  a  witness.  This  was  all  known  to  Denman  before 
the  trial;  and  as  he  was  dealing  with  an  agent,  he  was  bound  to  come 
prepared  to  prove  that  defendant  was  the  responsible  principal,  and 
not  rely  on  its  being  admitted  or  proved  by  defendant  on  the  trial. 
Coe  V.  Givens,  1  Black.,  367;  Williams  v.  Baldwin,  18  John.,  499;  15 
John.,  213;  5  John.,  248;  3  John.,  256;  1  Scam.,  491;  1  J.  J.  Marsh., 
590;  Wheelwright  v.  Beers,  2  Hall,  391,  402;  3  Scammon,  486.  Nor 
to  admit  evidence  of  the  admissions  of  the  oj)posite  party.  The  cases 
of  the  party  moving  for  a  new  trial  on  this  ground,  are  persons 
acting  in  a  fiduciary  or  representative  capacity.  Gugot  v.  *Butts,  [*192] 
4  Wend.,  479.  The  affidavits  of  the  proposed  new  witnesses 
should,  at  least,  have  been  produced,  to  show  they  were  ready  to  give 
the  proposed  testimony.     4  Blackf.  Rep.,  98;  1  Hall,  382. 

As  Mr.  BuSHNELL  was  jwoceeding  to  answer  the  arguments  urged 
for  a  new  trial,  for  the  reason  that  plaintiff  was  surprised  by  the  tes- 
timony of  Johnson,  he  was  stopped  by  the  court,  with  the  suggestion 
that  the  plaintiff  should  have  taken  a  non  suit  in  the  court  below,  if 
he  did  not  wish  to  go  to  the  jury  upon  the  evidence  presented.  He 
ought  not  to  be  allowed  to  take  his  chance  for  a  verdict  and  then  com- 
plain that  he  has  been  surprised. 

C ATOif,  J.  The  fifth  and  eighth  instructions  given  for  the  defendant, 
were  erroneous.  The  eighth  instruction  supposes  that  Bloomer  was 
the  owner  of  the  raft,  and  that  Johnson  was  his  agent  to  sell  it,  and 
receive  the  purchase  money.  The  jury  were  then  instructed,  that  if 
Johnson  had  sold  and  delivered  the  raft  to  Denman,  and  received  a 
part  of  the  purchase  money,  he  had  no  authority  to  rescind  the  sale, 
and  make  Bloomer  liable  for  the  money  thus  received. 

An  agent  appointed  for  a  special  purpose — to  transact  a  particular 
business,  can  not  go  beyond  the  scope  of  such  an  appointment,  and 
bind  his  principal;  nor  can  he  act  after  such  employment  ceases,  by 
his  having  completed  and  closed  up  the  business,  to  transact  which  he 
was  constituted  an  agent;  but  within  the  scoi^e  of  such  employment, 
and  until  the  power  conferred  is  thvis  exhausted,  or  has  been  revoked, 
ithe  agent  can  bind  the  principal,  to  the  same  extent  that  the  latter 
could  have  bound  himself.  In  this  case,  Johnson's  powers  had  not 
terminated  by  his  having  completed  the  business  confided  to  him.  He 
had  sold  the  raft,  it  is  true,  but  he  had  received  only  a  part  of  the 
purchase  money,  while  his  employment  required  him  to  collect  the 
whole.  To  deny  the  authority  of  the  agent  to  take  back  the  raft, 
while  the  transaction  was  thus  incomplete,  would  often  prove  most 
detrimental  to  the  principal.  Suppose  the  agent  had  discovered  that 
iDenman  was  insolvent,  and  that,  in  all  probability,  the  balance 
of  the  purchase  money  would  be  lost,  *authority  to  rescind  the[*l93] 
sale,  and  take  back  the  raft,  would  have  been  indispensable  to 
enable  him  to  protect  the  interest  of  the  principal. 
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This  is  not  so  strong  a  case  as  that  of  Ariderson  v.  Coonley,  21  Weud., 
279.  There  the  agent  was  authorized  to  contract  for  barley,  and  it 
was  held,  that  he  might  rescind  a  contract  which  he  had  made,  so  long 
as  his  authority  to  make  other  purchases  still  continued.  The  case  of 
Bradford  v.  Btish,  10  Alabama,  does  not  conflict  with  the  principles 
above  laid  down,  or  with  the  case  referred  to.  There  the  agent  was 
authorized  to  sell  some  horses,  which  he  disposed  of  to  the  defendant, 
and  received  other  property,  and  a  note,  in  payment.  It  was  held  that 
the  agent  could  not,  at  a  subsequent  time,  bind  his  principal,  by  a  new 
agreement,  to  make  good  a  defect  in  some  of  the  horses.  Clearly,  in 
this  case,  the  powers  of  the  agent  wero  exhausted,  and  his  authority 
terminated.  The  case  before  us,  however,  'w  as  very  different.  The  agent 
had  but  partially  completed  the  transaction,  when  he  thought  proper 
to  rescind  what  had  been  done;  and  in  doing  this,  we  think  he  acted 
within  the  scojje  of  the  authority,  which  the  instruction  suiDposes  Avas 
conferred  upon  him,  and  perhaps  for  the  best  interests  of  his  principal. 

The  fifth  instruction,  also,  should  have  been  refused.  All  that  is 
assumed  in  that  instruction  might  have  been  true,  and  the  plaintiff  still 
entitled  to  recover.  It  will  be  sufficient  to  give  one  assumed  state  of 
the  case,  to  show  this.  Bloomer  might  have  ratified  all  that  Johnson 
is  supposed  to  liave  done  in  his  name;  in  which  event,  the  defendant's 
lialnlity  Avould  have  been  the  same  as  if  the  agent  had  acted  strictly  in 
pursuance  of  his  original  appointment.  This  same  objection  may  be 
urged  to  the  eighth  instruction.  It  is  not  sufficient  that  the  necessary 
qualification  may  be  found  in  the  instructions  given  for  the  plaintiff; 
unless  we  can  say,  Avith  entire  confidence,  that  the  jury  could  not  have 
been  misled  by  the  erroneous  instruction.  After  looking  through  all 
the  instructions  given  for  both  parties,  we  are  by  no  means  prepared  to 
say,  that  the  jury  must,  necessarily,  luwe  understood  the  laAV  of  the  case 
properly.  Each  party  should  see  that  his  own  instructions  are  proper 
in  themselves. 

The  impropriety  of  giving  instructions  like  those  given  in  the  present' 

case,  subject  on  one  part  to  the  modifications  of  the  instructions;- 

[*194]given  on  the  other,  is  thus  spoken  of  in  Gregory's  *  Heirs  v.  Ford,^ 

5  B.  Monroe's  Reps.,  473:  "The  instructions  asked  for  by  the., 
plaintiff  are  said,  in  the  bill  of  exceptions,  to  have  been  given  '  Avith  the 
qualiiications  .contained  in  the  instructions  given  on  the  part  of  the: 
defendants; '  as  the  instructions  given  for  the  defendants  are  numerous^ 
and  complicated,  this  general  reference  to  them,  as  qualifying  instruc-n 
tions,  a])parentlv  given  for  the  plaintiff,  Avithout  designating  the  part 
ticulars  in  Avliich  they  are  intended  to  bo  qualified,  or  pointing  out  thfis,. 
particular  instructions  Avliicli  conflict  Avith  each  other,  is  objectionable^jj 
as  wanting  tliat  certainty  Avliicli  is  requisite  to  enable  the  jury  correctlj' 
to  ai)])ly  the  hiAV  to  the  "facts  before  them."  '  i 

The  judgment  beloAv  is  reversed,  Avith  costs,  and  the  cause  remandedif 

Judgment  reversed. 

Thomas  Morgan  v.  William  Smith,  Samuel  Montgomery,  ancti 
Henry  R.  IIollister.  T 

Appeal  from  Scott. 

1.  Bond  fou  tjt^.k  —  covejiant  for  deed.     A  covenant  by  the  obligor,  in  a  boni< 
to  convey  land,  by  executing  and  delivering  to  the  obligee  "  a  good  and  sufficient  i 
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general  warranty  deed,"  is  not  satisfied,  without  the  conveyance  of  a  perfect  title, 
free  of  all  incumbrances.  (1) 

3.  Incxjmbrance  —  existing  easement.  The  grant  of  an  easement  authorizing 
the  grantee  to  dam  up,  and  use  the  water  of  a  branch  running  over  the  land  of  the 
grantor;  and,  also,  to  use  the  water  of  a  spring  upon  it,  is  an  incumbrance. (2) 

3.  Covenant  to  convey  land  —  incumbrance.  A  covenant  to  convey  land,  free 
of  all  incumbrance,  is  not  complied  with  by  the  tender  of  a  deed  to  the  covenantee, 
with  the  reservation  of  an  easement  previously  granted,  by  the  covenanter  to  a 
stranger. 

4.  Same  —  incumbrance  as  failure  of  consideration.  The  existence  of  such  an 
easement  being  a  breach  of  the  covenant  against  incumbrances,  may,  in  an  action 
by  the  covenanter  against  the  covenantee,  upon  a  note  given  for  a  part  of  the  pur- 
chase money,  be  set  up  by  way  of  defence,  as  a  failure  of  consideration,  to  the 
extent  of  the  injury  occasioned  by  the  incumbrance;  or  the  covenantee,  in  order 
to  have  the  rights  of  all  the  parties  fully  and  finally  settled,  may  resort  to  a  court 
of  equity,  for  the  purpose  of  compelling  the  covenanter  to  surrender  up  the  note, 
and  execute  a  deed  upon  such  terms  as  should  be  found  to  be  just  and  equitable. (3) 

5.  Practice  —  allegata  et  probata.  It  is  a  well  settled  principle,  that  the  alle- 
gations and  proofs  must  correspond,  and  that  a  party  will  not  be  entitled  to  relief, 
although  the  evidence  may  establish  a  clear  .  case  in  his  favor,  unless  there  are 
averments  in  the  bill  to  support  the  case  made  by  the  bill. (4) 


Cited  — Root  v.  Renwick,  21  111.,  17; 
Rowan  v.  Bowles,  21  111.,  17;  Swift  v. 
Castle,  23  111.,  209;  Schuchman  v.  Knoe- 
bel,  27  111.,  175;  Ohling  v.  Luitjens,  32 
111.,  23;  Fergus  v.  Tinkham,  38  111.,  207; 
Randolph  v.  Onstott,  58  111.,  52;  Heath 
V.  Hall,  60  111.,  344;  Munn  v.  Surges,  70 
111.,  604;  Patters6n  v.  Sweet,  3  Bradw. 
550. 

(1)  And  vendee  is  not  under  obligation 
to  pay  his  money  and  receive  deed  while 
incumbrances  are  outstanding,  Bishop  v. 
Newton,  20  111.,  175. 

(2)  So,  of  a  precedent  right  of  flowage 
over  land,  Patterson  v.  Sweet,  3  Bradw. , 
550,  and,  the  subsequent  recovery  against 
grantee  of  a  dower  right,  M'Henry  v. 
Yokum,  27  111.,  160. 

(3)  In  an  action  on  a  note  given  for 
land,  defendant  can  not  interpose  a  plea 
that  the  quantity  of  laud  has  been  di- 
minished by  platting  for  streets  etc.  In 
such  case  the  purchaser  will  be  driven 
to  the  covenants  in  his  deed  for  redress, 
unless  he  may  recoup  in  the  action  on 
the  note  by  showing  covenants  broken. 
A  parol  contract  can  not  be  set  up  as  a 
defense  to  the  note,  Stookey  v.  Hughes, 
18  111.,  55.  He  may  recoup  in  such  ac- 
tion for  such  sums  as  he  has  been  com- 
pelled to  pay  to  remove  incumbrances, 
his  grantor  having  covenanted  the  land 
free  from  all  incumbrances,  Schuchman 
-!).  Knoebel,  27  111.,  175;  as  where  aright 
of  dower  is  recovered,  his  title  being  by 
warrantee.  In  such  case  he  may  set  off 
the  value  of  the  dower  as  a  partial  fail- 
ure of  consideration,  M'Henry  v.  Yokum, 
27  111.,  160,  as,  also,  any  or  all  incum- 
brances may  be  set  off  to  the  extent  of 
such  incumbrances,  Schuchman  v.  Knoe- 


bel, 27  111.,  175.  So,  also,  where  the  ven- 
dor agrees  to  remove  all  incumbrances, 
his  failure  to  disburden  the  land  is  a 
good  defense,  in  equity,  to  the  purchase 
notes,  to  the  extent  of  the  incumbrances, 
even  against  an  assignee  of  the  notes 
with  knowledge,  Tenney  v.  Hemenway, 
53  111.,  97.  In  Patterson  n.  Sweet,  3 
Bradw.,  550,  where  the  owner  of  land 
had  granted  the  right  to  flow  it  and  af- 
terward conveyed  the  land  in  fee,  re- 
ceiving back  a  mortgage,  to  secure  the 
deferred  payments,  on  foreclosure,  for 
the  non  payment  of  a  certain  note,  the 
grantee,  defendant  in  foreclosure,  was 
held  to  have  the  damages  sustained  by 
reason  of  the  flowage  applied  in  reduc- 
tion of  the  notes  due  and  not  yet  matured. 
The  easement,  in  breach  of  the  covenant 
against  incumbrances,  being  a  proper 
defense  to  the  notes. 

(4)  Allegata  must  exist  before  probata 
is  considered,  Fish  v.  Clelland,  33  111., 
239;  Bush«.  Connelly,  33111.,  448;  Lloyd 
«.  Karnes,  45  111. ,  62;  Carmichael  v.  Reed, 
45  111.,  108;  Dodge  v.  Wright,  48  111., 
382.  Existing  the  rule  in  chancery  is 
the  allegations  and  the  proofs  must 
agree,  and  that  the  decree  must  agree 
with  both.  Complainant  may  not  allege 
one  case  in  his  bill  and  make  proof  of  a 
different  one;  White  v.  Morrison,  post, 
361;  Rowan «.  Bowles,  21  111.,  17;  Chaf- 
fin  «.  Kimball's  heirs,  23  111.,  36;  Burger 
V.  Potter,  32  111.,  66;,  Moore  v.  Titman, 
35  ni.,  310;  Wise  v.  Twiss,  54  111.,  301. 
The  evidence  making  a  case  variant  from 
that  made  in  the  bill,  no  decree  should 
pass,  save  for  dismissal  or  at  least  one 
for  no  more  than  is  prayed  for,  Ohling  v. 
Luitjen,  32  111.,  23;  the  rule  being  to 
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6.  Pleading  —  allegation  of  adverse  rights.  A  complainant  is  not  bound  to  set 
forth  his  adversary's  rights,  with  the  same  particularity  as  his  own.  Where  the 
extent  and  character  of  those  rights  is  more  peculiarly  within  the  knowledge  of 
tlie  adverse  party,  it  is  sufficient  for  the  complainant  to  allege  generally  that  the 
adverse  party  has,  or  claims  to  have,  some  rights  relative  to  the  subject  matter  of 
the  controversy,  leaving  the  opposite  party  to  disclose  in  his  answer  the  nature 
and  extent  of  them.  (5) 

7.  CovEN.\NT  TO  CONVEY — purcJiaser's  knoidcdge.  It  is  no  defence  to  a  bill 
alleging  a  breach  of  a  covenant  against  incumbrances,  that  the  covenantee  knew  of 

the  existence  of  the  incumbrance,  at  the  time  of  the  making  of  the  covenant.(6) 
[*195]      8.  Practice  —  cross  bill  when  not  to  be  filed.     *A  defendant  is  not  per- 
mitted to  file  a  cross  bill,  where  his  rights  are  fully  disclosed  in  his  answer, 
in  response  to  the  allegations  of  the  bill,  and  may  be  fully  protected  by  the  court, 
upon  the  hearing  of  the  original  bill. 

9.  Same  —  dismissal  of  bill.  Where  one  of  several  parties,  defendant  to  a  bill 
in  chancery,  has  no  interest  in  the  subject  matter  in  litigation,  it  is  not  error  in 
the  circuit  court  to  dismiss  the  bill  as  to  him. 

Bill  in  chiincery,  to  enjoin  a  suit  at  law,  to  compel  a  specific  per- 
formance, etc. ,  filed  in  the  Scott  county  circuit  court,  by  the  appellant 
against  the  appellees,  and  heard  before  Woodson,  judge.  The  bill 
stated,  in  substance,  that  complainant,  about  the  6th  of  November, 
1845,  purchased  of  William  Smith  the  following  lands,  to  wit:  the 
north-east  quarter  of  the  north-east  quarter  of  section  number  twenty- 
nine,  township  fourteen  north,  range  twelve  west,  containing  thirty- 
nine  acres;  and,  also,  a  part  of  the  north-west  quarter  of  the  north- 
east ([uarter  of  the  same  section,  containing  thirty-one  acres  —  there 
being  in  both  parcels  seventy  acres  of  land;  ujion  which  were  a  frame 
dwelling  house,  and  other  valuable  imjjrov^ments;  the  two  tracts  of 
land  making  one  entire  farm  and  piece  of  property.  That  Morgan 
paid  and  agreed  to  pay  Smith  for  this  projjerty,  the  sum  of  one 
thousand  dollars:  five  hundred  dollars  were  paid  in  hand,  at  the  time 
of  i)urcluise,  and  Morgan  gave  his  note  for  the  balance,  payable  on  the 
first  day  of  March  following;  upon  which  Smith  executed  to  Morgan 
a  bond  or  contract,  under  seal,  by  which  he  bound  himself  to  make 
and  deliver  to  Morgan,  or  his  assigns,  a  good  general  warranty  deed 
for  said  land,  and  to  deliver  possession  of  the  land  on  the  1st  of  March, 
1840,  upon  i)aymcnt  of  the  note  for  five  hundred  dollars.  These  were 
to  be  done  simultaneously.  That  long  before  this  note  became  due, 
Morgan  paid  Smith  three  hundred  dollars  on  account  of  it,  and  offered 
in  due  time  to  pay  the  renuiiuing  two  hundred "  dollars,  and  demanded 
of  Smith  a  conveyance  of  the  land,  pursuant  to  the  contract;  which 
Smith  refused  to  make,  but  ottered  a  deed,  with  various  reservations 

deny  relief,  although  the  evidence  shall  same  rule  prevails  at  law,  Root  t>.  Ren- 
establish  a  clear  case  made,  on  its  theory  wick,  15  111.,  461;  Moss  v.  .Johnson,  22 
and  basis,  in  favor  of  complainant.  Ran-  111.,  633;  Sherman  v.  Blackman,  24  111., 
(l()ll)h  V.  Onstott,  r)8  111.,  52:  Heath  v.  350;  Cast  v.  Rolf,  26  111.,  452;  for  the 
Hall.  60  111.,  344;  House  «.  Davis,  60  111.,  authorities  collated,  on  which  matter, 
;}67;  Vcnnum  v.  Vennum,  61  III.,  331;  see Tavlor«.  Kennedy,  Breese,  58,  note  1. 
Cn.nk  V  Trumble,  66  111.,  428:  as  if  a  (5)  kevertheless  a  partv  mav,  in  his 
money  <l(-cree  should  be  gran  ed  tor  an  original  bill,  anticipate  a  defense  and 
am..unt  shovvn  by  the  proof .  hut  larger  allege  any  matter  necessarv  to  explain  or 
than  claimed  in  the  bill,  there  would  l.(>  ,j,.„- j  j^ .  ^^  ,,„f  ^„  ,^^^        „^  t^.^  coming  in 

mV"  of  ^•^^•^'■««'  <!''.1'V?  ^-  '^"J*i',':"'^:/l^  of  the  answer,  he  mav  "introduce  the  new 

111.,  33;  Fergus  v.  rinkham  38  111.,  407;  matter  into  the  case  by  amendment  of  the 

se.-  linwan  r  Bowles,  21  111.,  17.  As  to  i,in,  white  v.  Morrison,  11  111.  (post).  361. 
dismissal    without    prejudice,    see   Ed-        (g)  See  Kruse  v.  Scripps,  ante,  p.  98, 

wards  D.  Beaird,  Breese,  41,  note  1.    The  note  2 
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and  conditions,  not  authorized  by  the  contract  of  sale.  Morgan  avers 
that  since  he  made  the  purchase  from  Smith,  he  has  learned  that 
Samuel  Montgomery  and  Henry  R.  Hollister,  the  other  respondents, 
have  set  up  some  claim  to  a  portion  of  or  to  some  right  upon  said  land. 
Admits  that  Morgan  knew,  when  he  purchased  the  land,  that  Mont- 
gomery and  Hollister,  or  some  other  person,  had  upon  one  corner  of  one 
of  said  tracts  of  land,  a  tan  yard,  etc. ;  but  who  were  then  or  are 
now  the  owners  of  the  same,  he  does  not  know.  *  Admits  that,[*196] 
about  or  after  the  time  of  sale  from  Smith  to  Morgan,  Smith  told 
Morgan,  that  he.  Smith,  had  conveyed  away  three  quarters  of  an  acre  of 
land,  off  one  corner  of  said  tract,  to  include  said  tan  yard;  but  that,  with- 
out these  three-quarters  of  an  acre.  Smith  averred  there  were  more  than. 
seventy  acres  of  land  in  the  two  tracts.  That  Morgan  purchased  the  land 
without  notice  that  there  were  any  other  rights  conveyed  or  sold  to  attach 
to  said  tan  yard;  and  that  Morgan  offered  to  take  a  deed  from  Smith,  and 
leave  out  the  three  quarters  of  an  acre,  and  if  the  two  tracts  fell  short  of 
seventy  acres,  that  Morgan  should  be  allowed  an  equivalent  of  fourteen 
dollars  and  twenty-three  cents  per  acre,  for  the  diminution  in  quantity. 
That  before  the  said  first  of  March,  Smith  was  to  have  the  land  surveyed 
by  the  county  surveyor,  to  ascertain  the  exact  quantity  of  land;  which 
had  not  been  done.  The  bill  charges  that  Smith  has  wholly  failed  to 
comply  on  his  part,  and  has  sued  Morgan  for  the  full  amount  of  the 
five  hundred  dollar  note,  without  crediting  him  with  the  three  hundred 
dollars  already  paid.  That  Smith  is  insolvent,  and  fraudulently  designs 
to  enforce  the  j^ayment  for  the  land,  without  comj^lying  with  his  con- 
tract on  his  part.  That  all  the  respondents  are  combining  to  procure 
and  retain  out  of  said  land,  rights  and  privileges  that  do  not  belong 
to  them.  The  bill  prayed  that  the  suit  at  law  be  enjoined,  and  that 
Montgomery  and  Hollister  be  compelled  to  exhibit  and  show  what 
right  they  have  to  said  land,  or  to  any  part  of  it,  and  all  privileges 
connected  therewith.  That  the  rights  of  all  the  parties  in  the  land  be 
ascertained  and  quieted.  That  a  survey  of  the  land  be  ordered,  and 
if  Montgomery  and  Hollister  are  entitled  to  any  part  of  said  tracts  of 
land,  or  to  any  rights  and  privileges  out  of  or  upon  the  same,  that  the 
court  will  determine  the  value  of  the  land,  and  the  rights  and  priv- 
ileges of  Montgomery  and  Hollister;  and  that  an  abatement  in  price 
be  made,  in  proj^ortion  to  the  ascertained  value  of  the  injury  sustained 
by  the  tracts  of  land  in  consequence  thereof.  That  Montgomery  and 
Hollister  be  perpetually  enjoined  from  interfering  with  or  entering 
upon  or  exercising  any  privileges  upon  said  land,  except  the  said  three 
quarters  of  an  acre;  and  that  Smith  be  compelled  to  convey  the  land,  etc. 
Smith  answered,  admitting  the  truth  of  the  bond,  etc.;  that  he 
sold  the  farm  in  block,  for  one  thousand  dollars,  described  in 
*the  bond  as  containing  '^^  seventy  acres,  more  or  less,'^  and  that[*197] 
the  land  has  been  surveyed,  and  contains  a  fraction  more  than 
sixty-nine  acres,  and  that  he  has  received  eight  hundred  dollars  from 
Morgan  on  account  of  the  land.  Avers  a  tender  of  a  deed  as  required 
by  the  bond,  which  Morgan  refused  to  receive,  "^  on  the  evasive  pretext 
01  the  reservation  in  the  same  of  a  certain  privilege  to  the  said  Henry 
R.  Hollister,  Samuel  Montgomery,  and  one  Jesse  Eustis;"  and  he 
insists  that  Morgan  had  both  actual  and  constructive  notice  of  the  sale 
of  this  privilege  to  Hollister  and  Montgomery,  prior  to  the  purchase 
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of  the  land  from  Smith.  The  deed  tendered  by  Smith  to  Morgan 
contains  this  reservation :  '' excepting,  nevertheless,  a  certain  privilege 
of  damming  up  and  raising  the  water  in  a  certain  branch  running 
across  a  tract  of  land  conveyed  by  the  grantor  to  Henry  R  Holhster, 
Samuel  Montgomery  and  Jesse  Eustis,  by  their  deed  executed  Decem- 
ber 31st  \.  D.  1844,  and  recorded  in  the  recorders  office  ot  Scott 
county,  Illinois;  Avhich  privilege  consists  in  the  right  on  the  part  of  the 
last  above  named  grantees,  to  dam  up  the  waters  of  said  branch  on 
the  lands  of  said  grantors,  above  said  land  so  conveyed  to  the  last 
named  grantees,  and  to  convey  and  use  all  the  water  m  the  mam 
sprin-y  on  the  land  of  the  said  grantors,  up  said  branch,  across  their 
land,°to  the  premises  by  them  in  said  deed  conveyed,  either  by  an 
aqueduct  or  a  ditch,  for  the  use  of  said  grantees,  ^their  heirs  and 
assigns,  over  the  premises  to  them  conveyed,  for  ever." 

Hollister  and  Montgomery  filed  an  answer  to  the  bill  of  Morgan, 
and  a  cross  bill,  setting  up  their  rights,  and  praying  the  court  to  define 
those  rights,  and  to  protect  them  against  the  acts  of  Moi-gan,  as  the 
subsequent  purchaser  from  Smith.  Morgan  excepted  to  the  answer  of 
Smith,  for  insufficiency,  and  replied  to  Hollister's  answer,  and  moved 
to  strike  his  cross  bill  from  the  record. 

The  court  dismissed  Morgan's  bill  and  Hollister's  cross  bill,  and 
decreed  that  Morgan  should  pay  Smith  two  hundred  and  thirty-nme 
dollars  and  twenty-five  cents,  as  the  balance  of  consideration  due  for 
the  land. 

The  proofs  in  the  case  not  being  necessary  to  the  understanding  o±  the 

opinion  of  the  court,  are  omitted.    Morgan  instituted  this  appeal.  • 

r*198]     *M.  M'CoNNEL,  for  appellant:     Does  the  grant  or  clause  in 

the  deed  to  Hollister  pass  an  interest  in  the  land,  or  is  it  but  ^ 

personal  covenant,  by  which  subsequent  purchasers  from  Smith  are  not 

bound?     4  Mass.  R.,  629,  630,  Prescott  v.  Freeman,  determines  what 

is  an  incumbrance.     Morse  v.  Aldrich,  10  Pickering,  449,  452-3  and 

4;  Gale's  Law  of  Easements,   pp.   1,  2,  6,   10,  12,  31,  32.     Morgan 

insists,  that  if  Hollister  has  the  right  he  claims,  then  Smith  is  boun(i 

to  refund  to  him  the  value  of  the  said  right,  out  of  the  sum  agreed  to 

be  ])ai(l  for  said  farm.     Sumi)ter  v.  Welch,  2  Bay's  Rep.,  558;  Adamd 

V.  Wvlie,  1  Nott  &  M'Cord's  Rep.,  78;  Pcim  v.  Preston,  2  Rawle  Rep.,. 

14;  tuno  v.  Flood,  1  M'Cord's  Rep.,  121;  Prescott  v.  Freeman,  ^ 

Mass.   Rep.,  628,  629,  630.     Smith  cannot  protect  himself  against  a 

compliance  with  his  bond,  because  Morgan  had  either  constructive  oc 

actual  notice  of  the  previous  conveyances  to  Hollister  and  compiiny^ 

Townsend  v.  Weld,  8  Mass.  Rep.,  146;  Warren  v.  Powers,  5   Connj 

Re]).,  381.     This  authority  is  clear,  that  the  bond  must  be  complied 

with.     Suydam  v.  Jones,  10  Wendell's  Rep.,  180;  1  American  Chanj 

eery  Digest,  677,  sec.  84;  ibid,  682,  sec.  183.     Smith  can  not  compd 

Morgan  to  accept  a  warranty  deed  for  this  land,  until  he  shows  tha^ 

he  lias  a  good  right  thereto.     Evans  v.  Kirtland,  4  Paige's  Ch.  Rep.j 

637-8;  1  American  Ch.  Dig.,  p.  148,  sec.  1;  2  Johnscm's  Rep.,  591^ 

10  Johnson's  Rep.,  266,  297;  11  Johnson's  Rep.,  525;  Brown  v.  Cani 

non,  5  Gilman  R.,  174.    The  court  erred  in  rendering  a  decree  again^ 

Morgan,  in  favor  of  Smith,  upon  the  answer  of  Smitli  alone.    McConi 

nel  V.  Hodson,  2  Gilman,  649;  Tarlton  v.  Vietes,   1   Gilman,   472! 

Ballance  v.  Underbill,  3  Scammon,  460,  461. 
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D.  A,  Smith,  for  appellee:  1.  A  complainant  must  recover,  if  at 
all,  on  the  case  made  by  his  bill.  He  can  not  state  one  case  in  his  bill, 
and  make  out  a  different  one  in  proof.  The  allegations  and  proofs 
must  correspond;  the  latter  must  support,  and  not  be  inconsistent  with 
the  former.  Although  a  good  case  may  appear  in  the  evidence,  yet  if 
it  be  variant  from  that  stated  in  the  bill,  the  bill  will  be  dismissed. 
The  defendant  has  the  right  to  answer  and  contest  the  case  on  which 
the  complainant  claims  relief,  and  he  is  not  required  to  exjDlain 
or  controvert  what  is  not  there  stated,  as  the  *foundation  of [*199] 
the  claim.  M'Kay  v.  Bissett  et  al.,  5  Grilm.,  499.  2.  Morgan 
has  not,  with  legal  sufficiency,  described  the  easement  in  the  land  con- 
veyed by  Smith  to  Montgomery  and  others,  in  his,  Morgan's  bill, 
admitting,  for  the  sake  of  argument,  that  the  easement  is  an  incum- 
brance on  the  land  covenanted  to  be  conveyed  by  Smith  to  Morgan. 
16  Johns.,  122,  256.  If  the  incumbrance  were  fully  and  sufficiently 
described,  and  Morgan  could  claim  a  deduction  from  the  purchase 
money,  on  account  of  the  existence  of  the  incumbrance,  he  has  not  so 
alleged  damages  in  his  bill,  as  that  he  is  entitled  to  more  than  mere 
nominal  damages.  Sedgwick  on  the  Measure  of  Damages,  185,  186. 
3.  The  existence  of  the  incumbrance  of  the  easement,  is  not  a  breach 
of  the  covenants  of  the  deed,  contracted  to  be  made  by  Smith  to  Mor- 
gan, assuring  title  to  the  land,  by  general  warranty.  The  existence 
of  the  easement  of  a  public  highway,  the  supreme  court  of  New  York, 
in  the  case  15  Johns.,  483,  has  decided  to  be  no  breach  of  the  cove- 
nants in  a  deed,  more  comprehensive  than  the  covenants  of  the  deed 
that  Smith  agreed  to  make  to  Morgan. 

Trumbull,  J.  That  the  deed  from  Smith  to  Montgomery  and 
others,  created  an  incumbrance  upon  the  land  which  he  had  contracted 
to  convey  to  the  complainant,  and  put  it  out  of  his  power  to  comply 
with  his  obligation,  there  can  be  no  question.  By  his  bond,  Smith 
had  obligated  himself  to  execute  and  deliver  to  the  complainant,  "  a 
good  and  sufficient  general  warranty  deed,''  for  the  premises  in  ques- 
tion; that  is,  he  covenanted  to  convey  a  perfect  title,  free  of  all  incum- 
brances, {Brown  v.  Cannon,  5  Gil.,  174,)  and  yet  previous  to  the 
execution  of  the  bond  to  complainant,  he  had  conveyed  away  to  Mont- 
gomery and  others,  their  heirs  and  assigns,  the  right  to  dam  up  and 
use  the  water  of  a  branch  running  through  the  land;  and,  also,  to  use 
the  water  of  a  spring  situated  upon  it.  This  easement,  originally 
gi'anted  to  Montgomery  and  others,  and  which,  by  subsequent  convey- 
ances, as  the  record  shows,  became  wholly  vested  in  Hollister,  created 
a  perpetual  incurhbrance  upon  the  land,  and  Morgan  had  a  right  to 
insist,  when  called  upon  to  pay  the  purchase  money,  upon  a  deduction 
from  the  contract  price,  of  a  sum  equal  in  amount  to  the  dete- 
rioration of  the  property,  occasioned  by  the  *easement  existing [*200] 
upon  it;  and  he  was  not  bound  to  accept  a  deed,  reserving  the 
privileges  which  had  become  vested  in  Hollister,  nor  any  other  than 
such  a  deed  as  would  convey  to  him  a  complete  title  to  the  premises 
he  had  contracted  for,  free  of  all  incumbrance.  Morgan  might,  no 
doubt,  have  set  up  the  existence  of  the  easement,  as  a  defence  to  the 
suit  upon  the  note,  and  would  have  been  entitled  to  a  credit,  equal  in 
amount  to  the  injury  occasioned  by  the  incumbrance;  but  we  think, 
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in  order  to  have  the  rights  of  the  parties  fully  and  finally  settled,  he 
might  also  come  into  a  court  of  equity,  where  the  obligor  might  be 
compelled  to  surrender  up  the  note,  and  execute  a  deed  upon  such 
terms  as  should  be  found  to  be  just  and  equitable.  The  whole  record 
shows  such  a  case  as  to  entitle  the  complainant  to  relief;  but  then  it  is 
insisted,  that  the  allegations  of  his  bill  are  not  such  as  to  warrant  its 
being  granted  in  this  suit.  It  is  a  well  settled  principle,  that  the 
allegations  and  proofs  must  correspond,  and  that  a  party  will  not  be 
entitled  to  relief,  although  the  evidence  may  establish  a  clear  case  in  his 
favor,  unless  there  are  averments  in  the  bill  to  support  the  case  made 
by  the  evidence.  That  the  character  of  the  incumbrance  is  not  as 
distinctly  charged  as  it  might  have  been,  is  apparent,  but  a  party  is 
not  bound  to  set  forth  his  adversary's  title  or  rights,  with  the  same 
particularity  as  his  own.  The  extent  and  character  of  the  privileges  of 
the  defendants,  Montgomery  and  Hollister,  being  more  peculiarly 
within  their  own  knowledge,  it  was  sufficient  for  the  complainant  to 
allege  generally,  that  they  had,  or  claimed  to  have,  some  claim  or 
privilege  upon  the  land,  leaving  them  to  disclose  in  their  answers  its 
nature  and  extent;  which  they  have  done.  Cooper  Eq.  PL,  6;  Story's 
Eq.  PL,  sec.  255. 

The  bill  alleges,  that  the  complainant  "has  learned  that  Samuel 
Montgomery  and  Henry  R.  Hollister  have  set  up  some  claim  to  a  por- 
tion of,  or  to  some  right  upon  said  land,^'  and  charges,  that  the  defen- 
dants have  combined  to  "^reserve  rights  and  privileges  that  were  never 
originally  reserved  in  said  purchase,"  and  prays  that  Montgomery  and 
Hollister  be  compelled  to  exhibit  and  show  "  what  right  they  have  to 
said  land,  or  to  any  part  of  it,  and  all  privileges  connected  therewith;'* 
that  the  court  determine  the  rights  and  j^rivileges  that  said  Mont- 
gomery and  Hollister  are  entitled  to,  out  of  said  land,  and  that  an 

abatement  out  of  the  consideration  paid  and  agreed  to  be  paid 
[*201]*for  the  same  be  made,  equal  to  the  value  of  the  rights  reserved. 

The  foregoing  allegations  and  prayer,  we  think  sufficient  to  en- 
title the  complainant  to  have  his  rights  and  liabilities  determined  in 
this  suit,  notwithstanding  both  parties  seem  to  have  lost  sight,  in  a 
great  measure,  of  the  real  points  in  the  case,  and  to  have  directed 
their^  attention,  chiefly,  to  the  question  whether  the  complainant,  at 
the  time  of  his  purchase  from  Smith,  had  notice  of  the  rights  claimed 
by  Montgomery  and  Hollister — a  question,  as  we  conceive,  wholly  im- 
material in  this  case,  as  Smith  was  equally  bound  by  the  covenants  in 
his  lK)nd,  whether  the  complainant  knew  of  the  easement  or  not.  The 
cross  bill  filed  by  Hollister,  was  wholly  unnecessary,  and  was,  there- 
fore, i)r()perly  dismissed.  He  had  fully  set  forth  and  shown  his  rights 
in  the  ])remises,  as  a  defendant  to  the  original  bill,  and  this  was  all 
tlial  lu'  was  recjuired  to  do  for  the  protection  of  his  rights.  The  orig- 
inal bill  was  also  proi)erly  dismissed,  as  to  both  Montgomery  and 
Hollister,  as  no  decree  could  be  entered  against  them,  but  the  circuit 
court  erred  in  dismissing  it  as  to  Smith;  and  as  the  evidence  in  refer- 
ence to  tlie  deduction  that  should  be  made,  in  consequence  of  the 
easement  upon  the  land,  is  somewhat  uncertain  and  unsatisfactory, 
the  cause  will  be  remanded,  with  directions  to  the  circuit  court,  to 
ascertain  how  much  less  the  premises  contracted  for  by  the  complain- 
ant are  worth,  in  consequence  of  the  privilege  or  easement  which 
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Hollister  has  in  them  and  if  the  amount  is  less  than  what  remains 
due  for  the  hmd,  to  deduct  it  therefrom,  and  render  a  decree  for  the 
balance  in  Smith's  favor;  and  upon  the  payment  of  such  balance  by 
the  complainant,  that  the  note  for  the  balance  of  the  purchase  money 
be  cancelled,  and  Smith  decreed  to  execute  and  deliver  to  the  com- 
plainant a  general  warranty  deed,  conveying  to  him  a  complete  title  to 
the  premises  described  in  the  bond;  excepting  therefrom  the  one  and 
thirty-four  hundredth  acres  occupied  as  a  tan  yard,  and  the  easement 
originally  granted  to  Montgomery  and  others,  and  now  belonging  to 
Hollister;  or,  if  the  deterioration  in  value  of  the  premises,  in  conse- 
quence of  the  easement  or  privilege  of  Hollister  in  them,  shall  be 
found  to  exceed  the  balance  due  Smith  for  the  land,  that  said  note  be 
cancelled,  and  Smith  decreed  forthwith  to  execute  and  deliver  to  the 
complainant  a  deed  of  the  character  aforesaid,  and  to  pay  him  such 
excess.  The  complainant  is  not  entitled  to  any  deduction  from 
the  *price  he  agreed  to  pay,  on  account  of  the  quantity  of  the[*202] 
land,  as  shown  by  actual  survey,  being  some  one  or  two  acres 
less  than  what  it  was  estimated  to  be  at  the  time  of  the  sale.  The 
condition  of  the  bond  shows  that  he  did  not  purchase  by  the  acre,  but 
gave  so  much  for  the  particular  lands,  describing  them,  and  being  the 
same  then  occupied  and  contracted  by  said  Smith  as  a  farm,  contain- 
ing "  seventy  acres,  more  or  less."  The  mention  of  the  quantity  of 
acres  was,  in  this  instance,  but  matter  of  description,  and  did  not 
amount  to  any  covenant  which  would  be  violated,  if  the  quantity  of 
acres  should  fall  short  of  the  given  amount.  4  Kent's  Com.,  466. 
Nor  can  the  complainant  claim  any  deduction  on  account  of  the  tan 
yard  contract  having  been  conveyed  to  Montgomery  and  others,  as  he 
proflEers  in  his  bill  to  accept  a  deed  excluding  it,  and  it  constituted  no 
part  of  the  farm  occupied  by  Smith,  at  the  time  of  the  purchase,  but 
was  then,  as  the  bill  admits,  in  the  possession  of  Montgomery  and 
Hollister. 

So  much  of  the  decree  of  the  circuit  court  as  dismisses  the  cross 
bill  filed  by  Hollister,  and  the  original  bill  as  to  Montgomery  and 
Hollister,  is  affirmed;  and  the  balance  of  said  decree  is  reversed,  and 
the  cause  remanded,  at  the  costs  of  said  Smith. 

Decree  modified. 

The  Couktt  Commissioners  of  Pike  County  v.  The  People  of 
the  State  of  Illinois,  on  the  relation  of  Benjamin  B.  Metz. 

Error  to  Pike. 

1.  Makdamus  —  who  relator.  The  question,  as  to  who  shall  be  the  relator  in 
an  application  for  a  mandamus,  depends  on  the  object  to  be  attained  hj  the  writ. 
Where  the  remedy  is  resorted  to  for  the  purpose  of  enforcing  a  private  right,  the 
person  interested  in  having  the  right  enforced  must  be  the  relator. 

2.  Same  —  office  of  relator.  The  relator  is  considered  as  the  real  party,  and  his 
right  to  the  relief  demanded  must  clearly  appear.  A  stranger  is  not  permitted 
officiously  to  interfere  and  sue  out  a  mandamus  in  a  matter  of  private  concern.  (1) 

Cited— Richland  Co. -y.  Lawrence  Co.,  111.,  217;   Hall   v.  People,  57  111.,  307; 

12  m.,  9;  Whitney  v.  Mayo,  15  111.,  251;  Sch.  Trust  v.  People,  71  111.,  559;  Vill. 

Dennis  v.  Maynard,  15  111.,  477;  People  of  Glencoe  v.  People,  78  111.,  383. 

«.  Auditor,  30111.,  434;  Ottawa,  v.  People,  (1)  When  it  appears  petitioner  is  pre- 

48  111.,  233;  People  v.  Macoupin  Co.,  54  senting  a  matter  in  which  he  has  a  di- 
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3.  Same  —  public  right.  Where  the  object  is  the  enforcement  of  a  public  right, 
the  people  are  regarded  as  the  real  party,  and  the  relator  need  not  show  that  he 
has  any  legal  interest  in  the  result.  It  is  enough  that  he  is  interested  as  a  citizen, 
in  having  the  laws  executed,  and  the  right  in  question  enforced. (2) 

4.  Same  —  cods.  By  the  express  provisions  of  the  statute,  the  successful  party 
in  the  proceeding  for  a  mandamus,  recovers  costs  in  all  cases. (3) 

5.  Statute  —  construed.  The  act  of  February  28th,  1845,  authorizing  count- 
ies to  apply  such  portions  of  the  internal  improvement  fund  received  by  the 
counties,  under  the  act  of  February  27th,  1837,  and  which  had  been  loaned  by 
them,  to  "  any  and  all  purposes  they  may  think  proper,"  does  not  extend  to  the 
courrty  of  Pike;  a  specific  appropriation  having  been  made  by  the  legislature  of 

that  fund,  by  the  act  of  February  9th,  1839.(4) 
[*203]     6.  Majstdamus  —  to  restore  diverted  fund.     *Where  a  specific  fund  given 

to  a  county  by  the  legislature,  to  be  held  in  trust  for  certain  purposes,  is 
diverted  from  that  purpose  and  mixed  with  the  general  funds  of  the  county,  it  is 
not  error  in  the  court  to  award  a  mandamus,  to  compel  such  fund  to  be  paid  over 
to  the  person  entitled  to  it,  and  to  direct  an  order  te  be  drawn  upon  the  general 
funds  of  the  county  in  the  treasury.  (5) 

This  was  a  proceeding  by  mandamus  in  the  Pike  county  circuit  court, 
instituted  by  the  relator  against  the  county  commissioners  of  that 
county,  to  compel  the  payment  to  him  of  the  sum  of  one  hundred 
and  twenty-five  dollars,  and  interest,  which  had  been  originally  appro- 
priated by  the  legislature  to  the  county,  and  by  a  subsequent  law  set 
apart  for  the  improvement  of  the  navigation  of  M^Kee's  creek,  in  said 
county,  to  be  expended  by  the  relator. 

By  the  fifteenth  division  of  the  eighteenth  section  of   the  act  to 
establish  and  maintain  a  system  of  internal  improvements,  in  force 
27th  February,  1837,  it  was  enacted,  that  "  there  shall  be  appropriated 
the  sum  of  two  hundred  thousand  dollars,  of  the  first  moneys  that 
shall  be  ol)tained  under  the  provisions  of  this  act,  to  be  drawn  by  the  j 
said  counties,  in  a  rateable  projjortion  to  the  census  last  made,  through] 
which  no  railroad  or  canal  is  provided  to  be  made  at  the  expense  orj 
cost  of  the  state  of  Illinois;  which  said  money  shall  be  expended  in ! 
the  improvement  of  roads,  constructing  of  bridges,  and  other  public! 
works.""      Under  this  provision.  Pike  county  received  about  twenty 
thousand  dollars,  which,  by  an  act  of  the  legislature  to  provide  for 
certain  improvements  in  that  county,  in  force  February  9,  1839,  was 
specifically  apj^ropriated  to  certain  roads,  bridges,  etc.,  by  name;  stat- 
ing the  amount  to  be  expended  on  each,  dividing  the  county  into  dis- 
tricts, and  naming  a  commissioner  for  each  district,  to  superintend  the. 
works  Avithin  the  same.     This  act  appropriated  "  five  hundred  dollars 
to  the  improvement  of  the  navigation  of  M'Kee's  creek,  as  far  up  as 
Cliambcrsburg,  and  that  B.  B,  Metz  be  commissioner  to  superintend 

rect  personal  interest,  the  petition  must  (4)  See  Richland  Co.  v.  Lawrence  Co., 

contain  proper  allegations  to  bring  him-  12  111.,  9.                                                       J 

self  favorably  before  the  court  to  give  (5)  Where  the  statute   prescribes  noi 

Inni  a  locm  standi  m  court,  School  Trus-  remedy  for  the  refusal  to  perform  a  duty 

tees  V.  People.  71  111.,  559.  ^^^.^^  imperative  thereby,  or  in  a  case  of 

(2)  Followed  in  Hall  r.  People,  57  111.,  doubt  as  to  the  eiTectual  character  of  the 
307;  VillagoofGlencoo;).  People,  78111.,  remedy,  the  writ  will  issue;  Ottawa  1). 
383;  but,  such  pcr.son  must  show  resi-  People,  48  111.,  233;  People  v.  Cover,  50 
dence.  School  Trustee's  v.  People,  71  111.,  100.  For  general  rules  governing 
111.,  559.  the  issuance  of  the  writ,  see  People  v.  . 

(3)  See  R.  S.,  1874,  p.  691.  §  5;  Coth-  Forquer,  Breese  (ed.  1885),  68,  note  2. 
ran's  Stat.,  ch.  87,  §  5;  Rogers  ■».  People,  . 

68  111.,  154;  People  v.   Wavnesville,  88 
111.,  469;  People  v.  Dulaney',  96  111.,  503. 
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said  work."  Each  of  the  commissioners,  before  entering  upon  the 
duties  assigned  them,  was  to  enter  into  bond,  with  sureties,  in  such 
sum  as  the  county  court  should  direct,  conditioned  for  the  honest  and 
faithful  discharge  of  his  duties,  etc.,  and  for  the  proper  application  of 
all  moneys  which  should  come  to  his  hands,  under  the  provisions  of 
this  act;  the  bond  to  be  approved  and  filed  with  the  clerk  of  the 
county  court.  The  money  was  to  remain  in  bank,  to  the  credit 
of  Pike  county,  to  be  drawn  upon  the  order  of  the  county 
*  commissioners.  The  county  commissioners  were  to  draw  [*204] 
one-fourth  part  of  the  money  appropriated,  and  aiDportion  the 
amount  among  the  said  commissioners  of  each  district,  and  when  he 
should  have  expended  that  amount,  and  certified  under  oath  to  its 
faithful  application,  the  county  commissioners  were  to  continue  to 
draw  the  residue,  in  fourth  parts,  until  the  whole  should  be  expended. 
Vacancies  occurring  in  the  commissioners  for  the  districts,  were  to  be 
filled  by  the  county  court,  and  the  commissioners  were  to  receive  two 
dollars  and  fifty  cents  as  a  compensation  for  each  day  they  should  be 
actually  employed. 

On  the  twenty-eighth  day  of  February,  1845,  the  legislature  passed 
the  following  act: 

''  Section  1.  That  the  acts  of  the  county  commissioners'  courts  of 
the  several  counties  of  this  state,  in  loaning  at  interest  that  portion  of 
the  internal  improvement  fund,  which  fell  due  said  counties  under  the 
act  of  February  twenty-seventh,  one  thousand  eight  hundred  and 
thirty-seven,  establishing  a  general  system  of  internal  improvements, 
be,  and  the  same  is  hereby,  legalized. 

"  Sec.  2.  That  said  county  commissioners'  courts  are  also  empowered 
io  collect  the  money  so  loaned,  as  is  jjrovided  for  by  law  for  the  col- 
lection of  other  indebtedness. 

.  "  Sec.  3.  That  it  shall  be  the  duty  of  said  county  commissioners' 
courts,  and  they  are  hereby  required,  to  cause  to  be  renewed,  all  bonds 
given  as  evidence  of  indebtedness  to  said  fund,  with  good  and  sufiicient 
security. 

"  Sec.  4.  That  upon  the  debtor's  compliance  with  the  third  section 
of  this  act,  no  higher  interest  shall  be  collected  from  said  debtor,  from 
and  after  the  renewal  of  any  such  bond,  than  six  per  cent,  per  annum; 
provided,  that  this  provision  shall  not  extend  to  any  portion  of  said 
funds  which  have,  by  law,  been  constituted  a  portion  of  the  common 
school  fund  of  any  county  in  this  state. 

"  Sec.  5.  That  the  county  commissioners  of  the  several  counties  of 
this  state,  may  apply  all  such  money,  when  collected,  to  any  and  all 
purposes  they  may  think  proper.  This  act  to  be  in  force  from  and 
after  its  passage." 

'  In  his  application  for  the  mandamus,  the  relator  sets  forth  his 
appointment  under,  and  compliance  with,  the  requisitions  of  the 
*second  of  the  foregoing  laws;  and  that  the  county  commission- [*205] 
ers  of  said  Pike  county  have,  from  time  to  time,  paid  over  to 
him  three  installments  of  the  five  hundred  dollars,  appropriated  to  the 
improvement  of  said  creek,  for  which  he  has  faithfully  accounted;  and 
that  he  is  informed  and  believes  that  the  county  commissioners,  shortly 
after  the  passage  of  the  said  law  of  1839,  drew  the  amount  appropriated 
to  M'Kee's  creek  from  the  bank,  and  that  the  unexpended  fourth 
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instalment  has  been  loaned  by  them,  with  his  assent,  for  the  last  four 
or  five  years,  at  interest.     That  the  expenditure  of  the  residue  of  the 
appropriation  is  necessary,  etc. ;  that  he  has  frequently  applied  to  the 
county  court  for  it,  and  that  it  has  been  refused  him;  the  court  alleg- 
ing as  a  reason  for  the  refusal,  that  the  foregoing  act  of  1845,  had 
o-iven  them  discretionary  power  over  the  fund,  and  that  they  shoiild 
appropriate  it  to  other  objects.      Upon  this  statement,  an  alternative 
mandamus  was  awarded.     To  this  writ,  after  service  upon  them,  the 
county  commissioners  answered,  admitting  the  appropriation,  and  the  i 
specific  direction  of  its  use,  as  set  forth  in  the  law  of  1839,  but  insist 
that  this  was  subject  to  subsequent  and  other  dispositions  of  the  fund 
by  the  legislature,  and  to  be  diverted  from  the  special  objects  stated . 
in  the  law  of  1839,  in  like  manner  as  the  fund  due  to  other  counties.  ' 
They  set  up  the  act  of  1845,  as  placing  the  fund  at  their  disposal;  and 
claim,  that,  by  the  fifth  section  of  that  act,  unless  with  their  consent, 
the  fund  was  no  longer  subject  to  the  special  objects  of  improvement 
enumerated  in  the  law  of  1839.     That  they  do  not  think  proper  to 
make  any  further  appropriation  of  the  fund  to  the  improvement  of 
M'Kee's  creek,  and  design  to  appropriate  it  otherwise,  to  more  useful 
improvements,  and  prayed  the  opinion  of  the  court,  believing  that  the 
fund  sought  by  the  relator  to  be  obtained  from  them,  is  the  same  money 
placed  by  the  provisions  of  the  law  of  1845  under  their  control,  and 
that  the  relator,  not  having  any  claim  thereto,  that  they  the  respon- 
dents, should  be  discharged.     Upon  this  answer  the  rule  was  made. 
absolute,  and,  on  motion  of  the  relator,  a  peremptory  mandamus  was 
awarded,  commanding  the  payment  of  the  said  sum  of  one  hundred  I 
and  twenty-five  dollars,  with  the  interest  accumulated  thereon,  by  an  i 
order  on  the  county  treasurer,  since  the  money  originally  came  under  : 
the  control  of  the  commissioners,  and  all  costs.     These  proceedings  i 

were  heard  before  Purple,  judge. 
[*206]     *  The  respondents  sue  out  this  writ  of  error,  and  seek  a  reversal 

of  the  order  and  judgment,  upon  the  peremptory  mandamus,  ' 
and  assign  for  error,  the  awarding  of  the  peremptory  mandamus,  and  ,j 
the  judgment  for  costs.  j 

R.  S.  Black  WELL,  for  plaintiffs  in  error:     1.  Metz  has  no  legal  i 
interest  in  the  fund  he  seeks  to  reach  in  this  case  by  mandamus,  and  | 
can  not  therefore  be  permitted  to  prosecute  this  suit.     Putnam    v. 
Valentine,  5  Ohio  R.,  117;  Sanger  v.  Co.  Com'rs  of  Kennebec,  25. 
Maine  R.,  291;  Smith  v.  Houston,  6  and  7  OhioCond.R.,  52;  Harper' 
V.  Ragan,  2  Blackf.  R.,  39.      2.  If  he  has  such  interest  in  the  fund, 
assumpsit  for  money  had  and  received  will  lie.     The  rule  is,  that  a 
mandamus  will  not  lie  where  there  is  any  other  specific  legal  remedy. 
People  V.  Bradwell,  2  Cow.  R.,  444;  1  Wend.  R.,  318;  10  John.  R., 
484.     3.  The  return  shows  that  money  is  loaned  out.     It  is,  therefore, 
not  subject  to  the  order  of  the  relator.     If  the  county  commissioners 
are  required  to  draw  an  order  on  the  particular  fund,  it  would  be 
unavailing.      A  general  order  to  pay  out  of  any  funds  in  the  treasury 
can  not  be  required  or  given  under  the  law.     State  v.  Township  4,  1 
and  4  Ohio  R.,  308;  Universalist  Church  v.  Columbia  Township,  6  and 
7  Ohio  R.,  192.     4.  The  appropriation  of  the  fund  in  controversy,  was 
a  mere  gratuity  by  the  state,  which  did  not  become  perfect  until  an 
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actual  delivery  of  the  raoney  to  the  commissioner  appointed  to  expend 
it.  2  Kent  Com.,  438.  Therefore,  no  action  can  lie  for  the  money 
thus  appropriated,  though  withheld  by  the  county.  Pearson  v.  Pearson, 
7  John.  E.,  26;  Fink?;.  Cox,  18  John.  R.,  145.  Again  the  legislature 
revoked  the  gift  before  delivery,  which  every  donor  has  a  right  to  do. 
E.  S.,  605,  sec.  5;  2  Kent,  439.  5.  The  county  court  have  a  discre- 
tion as  to  the  application  of  the  fund,  and  the  rule  is,  that  where  an 
inferior  tribunal  has  a  discretion,  it  can  not  be  coerced  by  mandamus. 

M.  Hay,  for  the  relator  and  defendant  in  error:  1.  That  the  relator, 
Metz,  was  not  the  party  plaintiff  in  this  proceeding.  The  people  are 
the  real  party,  both  nominally  and  really,  in  theory  and  in  fact.  The 
object  of  this  proceeding  is  to  enforce  a  public  statute,  upon  the 
suggestion  that  the  officers  *appointed  to  carry  it  out  had  refused [*207] 
to  do  their  duty.  In  such  a  case,  the  wrongful  refusal  of  the 
officers  to  act,  is  no  more  the  concern  of  one  citizen  than  another.  All 
are  alike  interested,  and  any  person  may  become  relator.  The  peo- 
ple can  not  act  except  through  individual  information;  either  by  the 
attorney  general,  or  some  private  person.  In  matters  of  public  right, 
founded  on  a  public  statute,  it  is  unnecessary  for  the  relator  to  show 
any  interest  in  the  matter  distinct  from  that  of  other  citizens.  As  the 
relator  in  this  case  was  more  conversant  with  the  facts  than  any  other 
person,  it  was  peculiarly  proper  that  he  should  become  relator.  People 
V.  Collins,  19  Wend.,  64.  2.  The  people  have  no  other  adequate 
remedy  in  this  case.  Neither  an  action  of  assumpsit  nor  an  appeal 
could  be  prosecuted.  3.  The  return  to  the  alternative  mandamus, 
shows  the  money  to  be  in  the  county  treasury;  if  so,  the  order  is  in  the 
proper  form;  no  other  could  be  made.  The  original  fund  had  been 
converted  into  money,  and  was  in  the  county  treasury.  4.  The  duty 
to  be  performed  by  the  county  commissioners  in  this  case,  was  entirely 
ministerial,  involving  no  discretion  whatever.  Sections  8  and  9  of  the 
act  of  1838-9,  appropriating  the  fund.  5.  If  there  was  any  discretion 
to  be  exercised,  having  refused  to  exercise  that  discretion,  mandamus 
was  the  proper  remedy.  Officers  appointed  to  the  performance  of  a 
duty,  involving  the  exercise  of  a  discretion,  will  be  compelled  to  exer- 
cise that  discretion,  although  the  court  will  not  direct  hoiv  they  are  to 
use  it.  5  Halsted,  57;  3  Binn.,  273.  6.  The  proper  construction  of 
the  acts  of  the  legislature  of  1836-7,  establishing  a  general  system  of 
internal  improvements,  the  act  of  1838-9,  appropriating  the  fund  in 
Pike  county,  and  the  act  of  1845,  "in  relation  to  certain  counties 
therein  named,"  shows  the  relator  to  be  entitled  to  this  money  as  com- 
missioner under  the  law  of  1838-9;  in  other  words,  that  the  act  specifi- 
cally appropriating  the  money  in  Pike  county,  was  not  repealed  by  the 
act  of  1845,  "in  relation  to  certain  counties."    . 

Treat,  C.   J.     It  is  contended  that  the   relator  has  not  such  an 
interest  in  the  fund  sought  to  be  recovered,  as  will  authorize  him  to 
prosecute  this  peculiar  remedy.     The  question,  who  shall  be  the  rela- 
tor, in  an  application  for  a  mandamus,  depends  upon  the  object 
to  be  *attained  by  the  writ.     Where  the  remedy  is  resorted  to[*208] 
i  for  the  purpose  of  enforcing  a  private  right,  the  person  inter- 
i  ested  in  having  the  right  enforced,  must  become  the  relator.     He  is 
considered  as  the  real  party,  and  his  right  to  the  relief  demanded  must 
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clearly  appear.  A  stranger  is  not  permitted  officiously  to  interfere, 
and  sue  out  a  mandamus  in  a  matter  of  private  concern.  But  where 
the  object  is  the  enforcement  of  a  public  right,  the  people  are  regarded 
as  the  real  party,  and  the  relator  need  not  show  that  he  has  any  legal 
interest  in  the  result.  It  is  enough  that  he  is  interested,  as  a  citizen, 
in  having  the  laws  executed,  and  the  right  in  question  enforced.  See 
the  case  of  The  People  v.  Collins,  19  Wendell,  56,  where  this  question 
is  much  discussed,  and  the  foregoing  conclusions  are  clearly  stated. 
No  doubt  is  entertained  of  the  right  of  Metz  to  become  the  relator,  and 
pursue  this  remedy.  The  object  of  the  suit  is  not  a  matter  of  indi- 
vidual interest,  but  of  public  concern.  Any  citizen  of  the  county, 
especially  of  the  locality  interested  in  having  the  improvement  prose- 
cuted, could  become  the  relator,  and  obtain  the  mandamus.  There  is 
a  manifest  propriety  in  permitting  Metz  to  give  the  information,  and 
conduct  the  proceeding.  He  has  the  direction  of  the  improvement, 
and  the  money,  when  received,  is  to  pass  into  his  hands,  and  be  dis- 
bursed by  him. 

It  is  insisted  that  the  act  of  the  28th  of  February,  1845,  repealed 
the  act  of  the  9th  of  February,  1839,  and  vested  the  county  commis- 
sioners with  full  discretion  over  the  fund  in  controversy;  and  this- 
presents  the  main  question  in  the  case.  The  act  of  the  27th  of  Feb- 
ruary, 1837,  gave  the  fund  to  the  county,  to  be  expended  in  the 
construction  of  such  public  works,  within  its  limits,  as  the  county  com- 
missioners, in  their  discretion,  might  direct.  Before  this  discretion  was 
exercised,  and  before  the  money  was  received  from  the  state,  the  legis- 
lature, by  the  act  of  the  9th  of  February,  1839,  withdrew  the  fund  from 
the  discretion  and  control  of  the  county  commissioners,  and  required 
it  to  be  expended  in  the  construction  of  certain  designated  improve- 
ments, and  under  the  direction  of  certain  persons  named  in  the  act. 
The  money  was  required  to  remain  in  the  bank,  to  the  credit  of  the 
county,  but  was  only  to  be  drawn  out  by  the  county  commissionersi 
from  time  to  time,  as  it  should  be  needed  for  the  prosecution  of  thi 

improvements,  and  paid  over  to  the  persons  having  the  superinj 
[*209]tendence  thereof.     The  fund  was  *appropriated  to  certain  spee^ 

ficd  purposes,  over  which  the  county  commissioners  were  to  ha\ 
no  other  control  than  to  receive  the  money,  and  pay  it  out  in  tl 
manner  prescribed  by  the  act;  and  in  doing  that,  they  were  to  aol 
merely  as  the  trustees  of  the  state,  and  of  those  beneficially  interestel 
in  the  proper  expenditure  of  the  money.     The  improvements  were  tc; 
be  constructed  under  the  authority  of  the  state,  and  not  in  pursuano^l 
of  any  directions  of  the  county  commissioners.     From  the  passage  oi 
the  act,  the  fund  ceased  to  be  the  property  of  the  county,  and  subject 
to  the  control  of  the  county  commissioners.     It  was  recalled  by  tli( 
state,  and  another  and  different  disposition  made  of  it.     It  became 
another  fund,  devoted  to  specific  objects,  and  to  be  expended  unde]| 
different  authority,  and  by  different  agents.     In  the  opinion  of  th( 
court,  the  act  of  1845  was  not  intended  to  repeal,  or  in  any  manne: 
affect  tlie  act  of  1839;  but  Avas  only  designed  to  apply  to  counties  tha 
had  actually  received  their  jiortion  of  the  fund  falling  due  them,  unde 
the  provisions  of  the  internal  improvement  act;  and  which,  instead  o 
expending  it  as  directed  by  tliat  act,  had  loaned  it  out  on  interest;  or 
in  other  words,  the  act  only  embraced  cases  where  the  fund  still  belongs" 
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to  the  county,  and  was  subject  to  its  disposition  and  control.  The  act 
legalized  the  acts  of  the  county  commissioners,  in  such  cases,  in  loan- 
ing the  money,  instead  of  applying  it  as  originally  designed;  and  em- 
powering them  to  call  it  in,  under  certain  restrictions,  and  then  to 
make  such  application  of  it  as  they,  in  their  judgment,  might  deem 
best  for  the  interests  of  the  county.  It  was  confined  in  its  operation 
to  moneys  that  had  gone  into  the  possession  of  a  county,  in  pursuance 
of  the  internal  improvement  law;  and  did  not  extend  to  moneys  that 
might  pass  into  the  hands  of  the  county  commissioners,  as  mere  trus- 
tees, for  the  purpose  of  being  paid  over  to  the  agents  of  the  state. 
This  was  the  entire  scope  and  design  of  the  act.  Its  object  was  two- 
fold; first,  to  legalize  the  loaning  of  the  fund  which  a  county  had  ob- 
tained from  the  state;  and,  second,  to  vest  the  county  commissioners 
with  a  larger  discretion  over  it  when  collected.  In  the  case  of  Pike 
county,  there  was  nothing  on  which  the  act  could  operate.  It  never, 
in  point  of  fact,  received  the  fund  that  fell  due  it  by  the  act  of  1837. 
Before  the  money  was  obtained,  the  power  to  receive  it  was  recalled, 
and  the  fund  was  diverted  by  the  state.  There  was  no  such  fund 
belonging  to  the  county;  no  *portion  of  which  could  have  been[*210] 
loaned.  There  were  no  loans  to  be  legalized ;  no  further  dis- 
cretion to  be  conferred  on  the  county  commissioners.  The  proviso  in 
the  fourth  section  of  the  act  of  1845,  was  probably  designed  to  apply 
to  the  fund  which  the  county  of  Bond  received  under  the  internal 
improvement  law.  By  a  special  act,  passed  on  the  12th  of  February, 
1839,  that  county  was  expressly  authorized  to  loan  the  fund,  and  expend 
the  income  on  the  objects  for  which  the  appropriation  was  made.  By 
an  act  of  the  21st  of  February,  1843,  this  fund  was  added  to  the  school 
fund  of  the  county,  and  the  county  commissioners  were  required  to 
pay  over  to  the  school  commissioner,  the  amount  of  the  same  in  money, 
or  "good  solvent  notes,  well  secured."  In  complpng  with  these 
directions,  it  is  highly  probable,  that  many  of  the  notes  given  for 
indebtedness  to  the  fund,  were  transferred  to  the  school  commissioner, 
and  were,  in  fact,  unpaid  on  the  passage  of  the  act  of  1845.  Under 
the  general  language  of  the  act,  the  debtors  might  demand  a  renewal 
of  these  securities,  at  the  reduced  rate  of  interest;  and  the  proviso 
was  inserted  to  avoid  such  consequences. 

The  circuit  court  properly  required  the  county  commissioners  to  draw 
a  general  warrant  on  the  treasurer,  for  the  payment  of  the  sum  in 
dispute.  The  money  drawn  from  the  bank  had  been  mingled  with  the 
funds  of  the  county,  and  could  not  be  restored  in  kind.  The  course 
adopted  was  the  only  way  in  which  payment  could  be  enforced. 

The  relator  was  entitled  to  his  costs.  The  judgment  for  costs  is  not 
against  the  county,  but  against  the  commissioners  personally.  B}^  the 
exjjress  provisions  of  the  statute,  the  successful  party  in  the  proceed- 
ing for  a  mandamus  recovers  costs  in  all  cases. 

The  judgment  of  the  circuit  court  must  be  affirmed,  with  costs. 

Judgment  affirmed. 
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[*211]*Thomas  Judy,  administrator,  and  Frances  Allin^gtois',  ad- 
ministratrix of  the  estate  of  William  Allington,  deceased, 
V.  Thomas  0.  Kelley. 

Appeal  from  Madison. 

1.  Administrator  —  void  judgvient  against.     A  judgment  rendered  in  the 
courts  of  a  sister  state,  against  an  administrator  deriving  his  authority  under  and  I 
by  force  of  the  laws  of  this  state,  who  voluntarily  entered  his  appearance  to  the 
action  in  which  said  judgment  was  pronounced,  can  not  be  enforced  in  our  courts 
against  the  estate  represented  by  such  administrator. 

2.  Same.  A  judgment  rendered  under  such  circumstances  is  a  nullity  here,  and 
the  creditor  must  resort  to  his  action  upon  the  original  contract. 

3.  Same  —  no  autJiority  abroad.  A  grant  of  administration  in  one  country,  con- 
fers on  an  administrator  no  title  to  the  property  of  the  intestate  situate  in  another 
country.  He  has  no  authority  over,  nor  is  he  responsible  for,  any  effects  of  the 
estate  that  may  be  beyond  the  jurisdiction  appointing  him. 

4.  Same  —  or  to  sue.  Such  administrator,  in  his  official  capacity,  can  neither 
sue  nor  be  sued,  out  of  the  country  from  which  he  derives  his  authority,  and  to 
which  he  is  alone  amenable.  If  he  wishes  to.  reach  property,  or  collect  debts, 
belonging  to  the  estate  in  a  foreign  country,  he  must  obtain  letters  of  administra- 
tion, and  give  such  security,  and  become  subject  to  such  regulations  as  its  laws 
may  prescribe.  (1) 

5.  Same  —  limitations  as  defence.  A  plea  to  an  action  brought  against  an  ad- 
ministrator, on  a  debt  due  by  his  intestate,  that  such  demand  was  not  exhibited, 
against  said  estate,  within  two  years  after  the  grant  of  administration,  is  a  good 
defence.  If  the  debt  was  exhibited  within  the  two  years,  or  if  the  plaintiff  labored 
under  any  of  the  disabilities  mentioned  in  the  statute,  the  plaintiff  should  set  forth,' 
the  facts  in  a  special  replication. 

6.  Same  —  recovery  against  newly  discovered  estate.  Where  the  plaintiff  ha 
failed  to  exhibit  his  demand  against  the  estate,  within  the  two  years  limited  by  th( 
statute,  he  is,  nevertheless,  entitled  to  a  judgment  against  the  administrator  fo: 
the  amount  found  to  be  due  him,  to  be  satisfied  out  of  such  assets  as  may  there 
after  be  discovered,  and  which  have  not  been  inventoried  or  accounted  for  by  thi 
administrator.  (2) 

7.  Same  —  plea,  plene  administravit.  In  this  state  a  plea  of  plene  administravi 
is  no  answer  to  an  action  brought  against  an  administrator,  upon  a  debt  due  b; 
his  intestate. 

8.  Same — judgment,  how  paid.  A  judgment  in  this  state  against  an  administra 
tor,  is  not  an  admission  of  assets  sufficient  to  satisfy  the  debt;  its  only  effect  is  \A 
establish  a  debt  against  the  estate,  to  be  paid  in  due  course  of  administration.(8 

Cited — Rowan  ?).  Kirkpatrick,  14111.,  v.  Morrow,  18  111.,  519;  Langworthy  o^ 

1;  Sloo  V.  Pool,  15  111.,  47;  Stillman  v.  Baker,  23  111.,  484;  Rosenthal  v.  Renicki 

Young,  16  111.,  318;  People  v.  Bradley,  44111.,  202;  Moore  i;.  Ellsworth,  51  111.^ 

17  111.,  485;  Peacock  v.  Haven,  22  111.,  308;  Clark  v.  Hoyle.  52  111..  427;  Shep- 

23;  Russell  v.  Hubbard,  59  111.,  335;  Dar-  ard  v.  Rhodes,  60  111.,  301.   In  such  caaq 

ling  1).  M'Donald,  101  111.,  370.  the  judgment  should  be  special.  Brad? 

(1)  Foreign  administrator  can  not  sue  ford  v.  Jones,  17111.,  93;  Russell  o.  Hulw 
in  tlie  courts  of  Illinois,  People  ».  Peck,  bard,  59  111.,  335;  Shepard  v.  Rhodes, 
8  Scam.,  118;  changed  by  statute  to  al-  60  111.,  301;  Shepard  v.  Nat.  B'k,  67  Ill.« 
low  suits  by  foreign  executors  and  ad-  292;  payable  out  of  the  assets  thereafter 
ministrators,  R.  b.,  1874,  p.  112,  §  42;  to  be  inventoried,  corresponding  to  the 
Cothrau's  Stat.,  ch.  3,  §  42.  common  law  judgment  of  quando  acoi- 

(2)  R.  S.,  1874,  p.  116,  §  70,  cl.  7;  derint.  Darling  v.  M'Donald,  101  111.,; 
Cothran's  Stat.,  ch.  3,  §  70,' cl.  7.     Re-     370. 

affirmed  in   Rowan  v.   Kirkpatrick,   14        (3)  Such  judgment  is  not  limited  tc 

111.,   1;  People   r.    White,   li   111..  342;  subsequently  discovered  property  or  in- 

Sloo   V.   Pool.    15    111.,   47;    Stillman    v.  ventoried  assets  for  payment,  but  to  bt 

Young,  16  111.,  318;  Peacock  v.  Haven,  paid,  out  of  assets  administered,  in  th» 

22  111.,  23;  Wingate  y.  Pool,  25  111.,  118;  manner   and  order  that  other  debts  ol 

see  Bradford  v.  Jones,  17  111., 93;  M'Coy  like  dignity  are  paid,  according  to  thC' 
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9.  Same  —  execution  not  issue.  The  creditor  is  not  entitled  to  execution  on  his 
judgment  against  the  administrator,  or  the  property  of  the  intestate. (4) 

This  is  an  action  of  debt,  brought  against  plaintiffs  in  error,  upon  a 
Judgment  rendered  against  them  as  administrator  and  administratrix 
of  said  William  Allington,  deceased,  in  the  court  of  common  pleas  of 
Warren  county,  Ohio.  The  judgment  was  against  them,  de  bonis  tes- 
tatoris.     To  which  the  defendants  below  pleaded  several  pleas. 

1.  That  they  had  not,  on  the  day  of  exhibiting  the  bill  of  the  plain- 
tiff, nor  have  they  at  any  time  since,  had  any  goods  and  chattels  which 
were  of  the  said  William  Allington,  deceased,  at  the  time  of  his  death, 
in  their  hands  as  administrator,  etc.  2.  That  administration  of  the 
goods  and  estate  of  the  said  William  Allington,  deceased,  was  granted 
to  them  on  the  9th  day  of  September,  a.  d,  1839,  at  the  county  of 
Madison,  by  the  probate  justice  of  said  county;  and  that  no  right  of 
administration  was  granted  to  them,  or  either  of  them,  on  said  estate 
elsewhere;  that  they  undertook  the  administration  thereof  at  the 
same  time  *and  place,  and  that  said  demand  was  not  exhibited  [*212] 
or  filed  by  the  said  plaintiff,  at  any  time  within  two  years  from 
and  after  said  day,  according  to  law,  etc.  3.  That  they  have  fully 
administered  all  and  singular  the  goods  and  chattels  which  were  of  the 
said  William  Allington,  deceased,  at  the  time  of  his  death,  and  which 
have  ever  come  to  the  hands  of  them  as  administrators,  etc.,  to  be 
administered,  to  wit,  at  the  county  aforesaid;  that  they  have  not,  nor 
on  the  day  of  exhibiting  the  bill  of  the  said  plaintiff,  or  at  any  time  since, 
had  any  goods  or  chattels  which  were  of  the  said  William  Allington, 
deceased,  at  the  time  of  his  death,  and  in  their  hands  as  administra- 
tors, etc.  4.  Actio  nan,  except  as  to  fifty-one  dollars,  because  they 
say  they  had  fully  administered  all  and  singular  the  goods  and  chattels 
of  the  said  William  Allington,  deceased,  at  the  time  of  his  death,  and 
which  have  ever  come  to  the  hands  of  them,  the  said  defendants,  to 
be  administered,  except  the  said  sum  of  fifty-one  dollars,  to  wit,  at 
the  county  aforesaid;  and  that  they,  the  said  defendants,  have  not, 
nor  on  the  day  of  exhibiting  the  bill  of  said  plaintiff  in  this  behalf, 
inor  at  any  time  since,  had  any  goods  or  chattels  which  were  of  the 
said  William  Allington,  deceased,  at  the  time  of  his  death,  in  their 
hands  to  be  administered,  except  the  said  goods  and  chattels  of  the  value 
aforesaid,  etc.  5.  That  at  the  time  of  the  rendition  of  said  judgment 
in  the  state  of  Ohio,  the  defendants  were  not  informed  of  the  condi- 
tion of  the  assets  of  the  estate  of  said  William  Allington,  deceased; 
nor  was  it  in  their  power,  at  that  time,  nor  had  sufficient  time  then 

classification  of  the  statute,  Darling  -y.  "Wright,  4  Scam.,  403;  but,  in  a  proceed- 

M'Donald,  101  111. ,  370,  binding  the  per-  ing  to  foreclose,  against  the  administra- 

sonal  estate  of -decedent.  Gold  v.  Bailey,  tor,  the  judgment  should  be  as  though 

44  111.,  491;   Darling  v.  M'Donald,   101  the  mortgagor  were  in  life,  Swiggart  «. 

m.,  370;  Wood  «.  Johnson,  13  Bradw.,  Harber,    4   Scam.    (ed.    1885),   364,   and 

548.     On  claim  presented  the  judgment  notes. 

is  for  the  amount  of  debt  and  costs,  to        (4)  The  creditor  can  not,  by  the  allow- 

be  paid  under  course  of  administration,  ance  of  his  claim  or  by  judgment  against 

Welch  D.  Wallace,  3  Gilm.,  490;  Pecki).  the  estate  or  administrator,   acquire  a 

Stevens,  5  Gilm.,  127;  in  a  proceeding  specific  lien   on  lands  of  the  intestate, 

■in  personam,  against  the  administrator,  ^or  can  he  enforce  collection  by  levy  of 

no  judgment  against   lands  of  the  in-  an  execution  on  the  lands,  Stillman  v. 

testate  ■can    be  awarded,  M'Dowell  v.  Young,  16  111.,  818. 
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been  allowed  to  have  said  estate  declared  insolvent,  as  required  bj  law 
orTo  allow  said  defendants  to  ascertain  the  amount  of  debts  against, 
said  estate;  but  since  the  rendition  of  said  judgment  and  before  the 
rommencement  of  this  suit,  all  the  goods  and  chattels  belonging  to 
S^state,  and  which  ever  come  to  the  hands  of  the  said  deferidants 
h  id  been  fully  administered  and  exhausted,  m  the  payment  of  the  , 
debts  and  demands,  of  the  first  and  second  classes  against  said  estate 
and  in  accordance  with  law  and  the  orders  of  the  probate  court  of  I 
Madison  county  aforesaid,  duly  made  and  entered,  and  this,  etc.^;, 

"^TolvMch  pleas  the  plaintiff  below  demurred,  and  the  court  sii^staine«| 
the  demurred,  and  gave  judgment  for  the  plaintiff  below,  for  ^44.  04| 

debt  and  $198  49  damages,  etc.  Cause  heard  before  Breese, 
r*213liudffe,  at  August  term,  1848.     The  error  assigned  *was,  th^ 

sustaining  the  demurrer  to  the  pleas  of  defendant  below. 

J  Gillespie  and  G.  Trumbull,  for  appellants:  1.  The  jndgmen' 
upon  which  this  action  is  brought,  is  a  nullity,  it  being  against  admin- 
istrators  appointed  in  the  state  of  Illinois.  Story's  Conflict  of  Laws^ 
421;  2  Saund.  Plea.,  220,  note  3.  2.  The  first  plea  m  this  case  is  a  good 
defence  to  the  action.  15  Johnson,  323.  3.  An  admmistrator  is  bound 
to  plead  the  statute  prescribing  the  time  of  prosecuting  claims;  but  he 
may  plead  the  general  statute  of  limitations,  at  his  option.  K  L. 
Illinois,  1845,  sec.  115,  page  561;  1  Biiiney,  221;  Tollers  on  Ex.,  207; 
13  Mass.,  201;  16  Mass.,  171.  4.  The  third  plea  pleaded  to  the  action 
of  plaintiff,  can  be  pleaded  herein,  and  is  a  good  defence  to  the  action. 
2  Wash.  Va.  Eep.,  187;  3  Bac.  Ab.,  81;  5  Cond.  Eep.,  544  5  As  to 
.the  plea  of  plene  administravit  prefer,  see  2  Saunders  on  Flead.,  ^^i. 
6  The  fifth  plea  herein,  setting  forth  the  facts,  that  at  the  time  ot 
the  rendition  of  the  judgment  in  Ohio,  the  defendants  were  ignoran 
of  the  condition  of  the  estate,  and  it  was  impossible  to  fand  it  out,  but 
that  since  and  before  the  commencement  of  this  suit,  all  the  assets 
have  been  exhausted  in  paying  debts  of  the  first  and  second  classes,  n 
good  under  the  statute. 
E.  Keating,  for  appellee. 

Treat,  C.  J.*     This  is  an  action  of  debt,  on  a  pdgment  recoveret 

in  the  state  of  Ohio,  by  Kelley,  against  the  administrators  of  Willi  an 

Alliiiffton.     It  appears  from  the  record  of  the  proceedings  m  Ohio 

that  tlie  suit  was  there  brought  against  Allington,  in  his  life  time,  anc 

service  of  process  had  on  him.     At  a  succeeding  term,  the  plaintii 

sugcrcsted  the  death  of  Allingion,  and  obtained  leave  to  revive  tn. 

suit;  against  his  personal  representatives.     At  a  subsequent  term,  th 

present  plaintiffs  in  error  entered  their  appearance,  and  pleaded  to  tlv 

action  as  administrators  of  Allington;  and  a  trial  of  the  cause  resulte( 

in  the  iud^inent  now  the  sul)ject  of  controversy.     The  prcsumptioi 

from  tliat  record  is,  that  the  plaintiffs  in  error  obtained  letter 

r*214]of  *adniinistration  on  the  estate  of  Allington  in  Ohio.    To  rope 

this  in-esumption,  the  second  plea  alleges,  that  they  were  a] 

pointed  administrators  in  this  state,  and  that  administration  was  nev€ 

*Mr.  justice  Trumbull  having  been  of  counsel  did  not  sit  at  the  hearing  of  th 
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granted  them  elsewhere.  This  presents  the  question,  whether  a  judg- 
ment recovered  in  another  state,  against  an  administrator  appointed  in 
this  state,  can  be  here  enforced  against  the  estate.  A  grant  of  admin- 
I  istration  in  one  country,  does  not  confer  on  an  administrator  any  title 
;  to  the  property  of  the  intestate,  situated  in  another  country.  He  has 
'  no  authority  over,  nor  is  he  responsible  for  any  effects  of  the  estate, 
that  may  be  beyond  the  jurisdiction.  In  administering  the  estate,  he 
■  acts  only  in  reference  to  the  effects  within  the  jurisdiction,  and  the 
\  debts  that  may  there  be  presented  against  the  estate.  In  his  official 
\  capacity,  he  can  neither  sue  nor  be  sued,  out  of  the  country  from 
1  which  he  derives  his  authority,  and  to  which  he  is  alone  amenable.  If 
[j  he  wishes  to  reach  property,  or  collect  debts  belonging  to  the  estate  in 
I  a  foreign  country,  he  must  there  obtain  letters  of  administration,  and 
i  give  such  security,  and  become  subject  to  such  regulations,  as  its  laws 
i  may  prescribe.  So,  if  a  creditor  wishes  to  bring  a  suit  in  order  to 
•  satisfy  his  debt  out  of  property  in  another  jurisdiction,  administration 
;  must  there  be  first  obtained.  See  Story's  Conflict  of  Laws,  section 
i  513,  and  the  numerous  authorities  there  cited.  There  are  a  few  cases  in 
':  this  country,  to  the  effect  that  a  foreign  executor  may  be  sued  in 
,  another  jurisdiction,  and  be  there  made  liable  to  the  extent  of  the 
!  assets  he  may  have  with  him;  but  the  cases  go  no  farther  than  to  sus- 
\i  tain  the  action  for  the  purpose  of  subjecting  such  assets  to  the  pay- 
K  ment  of  the  particular  debt.  Campbell  v.  Tousey,  7  Cowen,  64;  Swear- 
li  ingsn's  ExWs  v.  Pendleton's  ExWs,  4  Sergeant  &  Eawle,  389;  Evans 
|j  V.  Tatem,  9  do.,  252;  Bryan  v.  McGee,  2  Washington's  C.  C.  K.,  337. 
I  It  may  be  doubted,  whether  these  decisions  can  be  supported  on  prin- 
j  ciple  or  authority;  but  conceding  their  correctness,  they  have  no 
;  direct  bearing  on  this  case.  The  attempt  here  is  to  enforce  against  an 
j  estate  a  judgment  rendered  in  Ohio,  against  administrators  appointed 
I  in  this  state.  It  is  clear  that  the  state  of  Ohio  could  not  rightfully 
j  extend  her  jurisdiction  over  the  plaintiffs  in  error,  in  their  official 
■]  character,  while  within  her  limits,  further  than  to  compel  them  to 
^1  account  for  such  assets  as  they  might  there  have.    The  plaintiffs 

in  error  derived  their  *authority  from  this  state,  and  they  are[*215] 
to  be  made  responsible  here  only,  for  their  acts.  That  state 
may  grant  letters  of  administration  on  the  estate,  and  in  that  way  have 
;  the  effects  found  within  her  territory  administered;  but  she  cannot, 
by  proceedings  in  her  own  courts,  reach  the  assets  in  this  state,  or 
establish  claims  against  the  estate  that  will  here  be  enforced.  The 
debts  against  the  estate  are  to  be  adjusted,  and  the  effects  belonging 
to  it  distributed,  according  to  our  own  laws. 

But  it  is  insisted,  that  the  plaintiffs  in  error,  by  entering  theii"  ap- 
pearance to  the  action  in  Ohio,  submitted  themselves  to  the  jurisdic- 
tion of  the  court,  and  can  not  now  question  its  authority  to  pronounce 
the  judgment.  This  position  would  be  correct,  if  the  proceedings 
there  had  been  against  them  personally;  but  as  respects  them  in  their 
representative  capacity,  we  think  the  effect  is  otherwise.  The  grant 
of  administration  in  this  state  gave  them  no  control  over  the  estate  in 
Ohio.  It  did  not  confer  on  them  any  authority  to  appear  and  defend 
the  action — any  power  to  go  into  another  jurisdiction,  and  there  per- 
mit claims  to  be  adjudicated  against  the  estate.  Their  authority  is 
limited,  and  when  they  exceed  it,  their  acts  will  not  bind  the  estate. 
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The  appearance  being  wholly  unauthorized  by  our  laws,  the  Judgment 
that  resulted  from  it  is  not  binding  on  the  estate.  If  binding  here, 
for  any  purpose,  it  is  against  the  plaintiffs  in  error,  personally.  If  the 
judgnient  had  been  obtained  against  an  administrator,  duly  appointed 
in  Ohio,  the  record  would  not  be  evidence  of  indebtedness,  in  an  action 
against  the  administrators,  in  this  estate.  "Where  administrations 
are  granted  to  different  persons  in  different  states,  they  are  so  far 
regarded  as  independent  of  each  other,  that  a  Judgment  obtained 
against  one  will  furnish  no  right  of  action  against  the  other,  to  affect 
assets  received  ])y  the  latter,  in  virtue  of  his  own  administration;  for 
in  contemplation  of  law,  there  is  no  privity  between  him  and  the 
other  administrator."     Story's  Conflict  of  Laws,  sec.  522. 

AVe  are  of  the  opinion  that  the  Judgment,  if  the  allegations  of  the 
plea  are  true,  can  not  be  here  enforced  against  the  estate.  It  is  not 
such  an  adjudication  as  will  bind  the  estate.  The  demand  against  the 
intestate  has  not  been  adjusted  in  pursuance  of  our  laws,  but  in  defi- 
ance of  them.  If  the  creditor  wishes  to  secure  any  share  of  the  assets 
in  this  state,  he  must  sue  on  his  original  cause  of  action.  This 
[*216]  conclusion  is  not  in  conflict  with  the  case  *of  Davis  y.  Connelly^ s 
Ex'rs,  4  B.  Monroe,  13G.  That  was  an  action  brought  in  Ken- 
tucky, against  executors  appointed  in  that  state,  on  a  Judgment  ob- 
tained against  them  in  Ohio.  The  executors  pleaded  that  they  never 
administered  in  Ohio;  and  the  plaintiff  replied  that  the  defendants, 
acting  as  executors  and  professing  to  be  such,  entered  their  appearance 
in  the  original  action,  and  thereby  became  executors  de  son  tort, 
and  are  estopped  to  deuy  that  they  were  executors  in  Ohio.  The 
court  sustained  the  replication,  and  decided  that  the  defendants  were 
cliargeable,  as  executors  in  their  own  wrong.  In  this  case,  the  plain- 
tiffs in  error  are  not  sued  as  executors  de  son  tort;  but  the  object  of 
the  suit  is  to  enforce  the  Judgment  against  the  estate,  and  satisfy  it 
out  of  the  assets. 

The  second  plea  also  alleges,  that  the  demand  sought  to  be  recovered, 
was  not  exhibited  within  two  years  after  the  grant  of  letters  of  admin- 
istration. The  statute  provides  that  "all  demands  not  exhibited 
within  two  years  as  aforesaid,  shall  be  forever  barred,  unless  such 
creditor  shall  find  other  estate  of  the  deceased,  not  inventoried  or 
accounted  for  by  the  executor  or  administrator;  in  which  case  his 
claim  shall  be  paid  pro  rata,  out  of  such  subsequently  discovered 
estate;  saving,  however,  to  femes  covert,  infants,  persons  of  unsound 
mind,  or  imprisoned,  or  beyond  the  seas,  the  term  of  two  years  after 
their  respective  disa])ilities  be  removed,  to  exhibit  their  claims,"  R. 
S.,  chapter  109,  sec.  115.  If  a  demand  against  an  estate  is  not  ex- 
hil)ited  Avithin  the  time  limited  by  this  provision,  the  creditor  is  exclu- 
ded from  any  participation  in  the  assets  already  received  by  the  ad- 
ministrator, and  he  must  satisfy  his  debt  out  of  subsequently  discovered  . 
estate.  I'lu'  i)lea,  therefore,  required  an  answer  from  tlie  plaintiff. 
If  he  exhibited  liis  claim  within  two  years  after  administration  was 
granted,  or  if  laboring  under  one  of  the  disabilities  named  in  the  stat- 
ute, lie  exhibited  it  witliin  two  years  after  the  same  was  removed,  it, 
should  liaye  been  specially  replied.  If  barred,  however,  by  the  statute, 
from  receiving  any  share  of  the  estate  already  inventoried  or  accounted 
for,  he  would  still,  on  proof  of  his  debt,  be  entitled  to  a  judgment 
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for,  the  amount  due,  to  be  satisfied  out  of  future  assets.     Thorn  v. 
Watson,  5  Gilman,  26.     The  circuit  court  erred  in  sustaining  a 
demurrer  to  the  second  plea.    The  plea  was,  perhaps,  *obnoxious[*217] 
to  a  special  demurrer,  as  presenting  two  distinct  defences  to  the 
action.     But  no  such  objection  was  taken. 

The  demurrer  was  properly  sustained  to  the  other  j)leas.  Under  our 
statute,  they  present  no  defence  to  the  action.  At  common  law,  the 
failure  of  an  administrator  to  plead  a  want  of  assets,  or  that  he  had 
fully  administered,  operated  as  an  admission  on  his  part  that  he  had 
I  assets  sufficient  to  satisfy  the  demand,  and  he  was  afterwards  estopped 
I  from  asserting  that  he  had  no  assets,  or  that  he  had  fully  administered. 
,  Hence  the  necessity  of  this  class  of  pleas.  The  case  is  difEerent  under 
I  our  statute.  It  provides  ' '  that  no  executor  or  administrator,  or  security 
'  for  an  executor  or  administrator,  shall  be  chargeable  beyond  the 
\  assets  of  the  testator  or  intestate,  by  reason  of  any  omission  or  mis- 
'  take  in  pleading,  or  false  pleading  of  such  executor  or  administrator." 
:  E.  S.,  ch.  109,  sec.  77.  A  judgment  against  an  administrator,  only 
I  establishes  a  debt  against  the  estate,  to  be  paid  in  the  due  course  of  ad- 
I  ministration.  The  creditor  is  not  entitled  to  execution  on  his  judg- 
f  ment,  either  against  the  administrator  or  the  property  of  the  intestate. 
1  Welch  V.  Wallace,  3  Gilman,  490.  This  change  of  the  common  law 
\  dispenses  with  the  j)lea  of  plene  administravit,  and  renders  it  wholly 
i  unnecessary.  It  is,  in  fact,  no  defence  to  an  action  against  an  admin- 
\  istrator.  A  creditor  has  the  right  to  bring  his  suit,  at  any  time  within 
;!  one  year  after  the  administrator  has  settled  his  accounts  with  the  court 
I;  of  probate,  and  recover  judgment,  to  be  satisfied  out  of  assets  there- 
'■;  after  to  be  discovered;  R.  S.,  ch.  109,  sees.  102  and  115.  Thorn  v. 
:    Watson,  5  Gilman,  26. 

The  judgment  of  the  circuit  court  will  be  reversed,  and  the  cause 
remanded  for  further  proceedings. 

Judgment  reversed. 

\\  *IsAAC  G.  Israel,  who  sues  for  the  use  of  E.  B.  Scholl,  t;.[*218] 
William  T.  Eeynolds  et  al. 

Error  to  Pike. 

1.  Pleading  — indemnity  bond.  In  an  action  upon  an  instrument  of  indemnity, 
the  plaintiff  must  aver,  in  the  declaration,  that  it  was  given  for  a  sufficient  con- 

I  j    sideration,  and  that  he  has  been  damnified  by  having  to  pay. 

2.  Practice  —  demurrer,  general.  Where  a  general  demurrer  is  filed  to  several 
counts  in  a  declaration,  one  of  which  is  good,  the  demurrer  should  be  overruled.  (1) 

This  action  was  commenced  by  attachment.  The  first  four  counts 
in  the  declaration  were  special,  and  founded  upon  the  following  instru- 
ment of  writing: 

"  St.  Louis,  Feh'y  6th,  1848. 
"/.  G.  Israel,  esq. 

"Dear  Sir:     In  accordance  with  your  request,  we  herein  state, 

that  according  to  our  understanding  with  you,  when  we  jDurchased 

;  your  property,  known  as  St.  Louis,  111.,  we  will  pay  for  the  boiler  pur- 

I I  chased  by  you,  for  your  saw  mill,  and  not  yet  paid  for  by  you,  with  the 

Cited  —  Reece  v.  Smith,  94  111.,  363.     52  and  note  2,  collating  authorities. 

(1)  See  Lusk^.Cook,  Breese  (ed.  1885), 

I  i  22  —  Vol.  11,  111.  169 


219  Israel  v.  Eeynolds  et  al.  [Dec. 

Statement  of  the  case. 

understanding,  that  the  cost  of  said  boiler  does  not  exceed  three  hun- 
dred and  fifty  (350)  dollars. 

"Yours,  truly,  W.  T.  Eeynolds  &  Co." 

The  fifth  count,  was  for  work  and  labor;  goods,  wares  and  mer- 
chandize, sold  and  delivered;  money  paid,  laid  out,  and  expended, 
and  an  account  stated. 

To  this  declaration  the  defendants  filed  a  general  demurrer  to  the 
first,  second,  third,  fourth  and  fifth  counts;  and  to  all  the  counts  of 
said  declaration,  except  the  first,  second,  third,  fourth  and  fifth,  pleaded 
the  general  issue;  to  which  last  plea  a  similiter  was  added.     There  was 
a  joinder  in  demurrer.     The  judgment  of  the  court  below  on  the  de- 
murrer, is  as  follows:     "  The  demurrer  filed  to  the  first,  second,  third, 
fourth  and  fifth  counts  being  heard,  is  sustained,  and  leave  is  given 
plaintiff  to  amend  the  second  count  in  his  declaration,"     The  plaintiff 
abided  by  the  counts  in  his  declaration,  except  as  to  the  second  count.  , 
This  count  was  amended,  demurred  to  as  amended,  and  demurrer  sus-f< 
tained.     A  trial  by  jury  was  had,  on  the  issue  joined,  as  the  record', 
represents,  and  a  verdict  was  found  for  the  defendant  at  Aprili, . 
[*219]term,  1849,  before  Minshall,  judge,     A  motion  for  a  *new  trial!  I 
was  made  by  the  plaintiff,  which  was  overruled.     A  bill  of  excep-  \ 
tions  was  filed,  which  it  is  unnecessary  to  notice,  as  the  opinion  of  the 
Courtis  founded  upon  matters  extraneous  of  the  statements  in  the  bill. 

The  first  count  in  the  declaration  states,  that  the  defendants,  as 
co-partners,  made  their  certain  instrument  in  writing,  bearing  date, 
etc.,  and  thereby,  then  and  there,  promised  the  plaintiff  in  the  words 
and  figures  following,  to  wit  (here  setting  forth  the  foregoing  instru- 
ment verbatim);  and  then  and  there  delivered  the  said  instrument  or 
undertaking  in  writing,  to  the  said  plaintiff,  and  avers  that  the  boiler 
cost  the  sum  of  three  hundred  and  fifty  dollars,  and  that  the  cost  of 
the  boiler  did  not  exceed  the  sum  of  money  in  the  said  instrument, 
etc.,  specified,  and  the  said  defendants  then  and  there,  in  consideration 
of  the  premises,  undertook  and  promised  to  pay  to  the  said  plaintiff 
the  said  sum  of  three  hundred  and  fifty  dollars,  according  to  the  tenor 
and  effect  of  said  instrument,  etc. ;  avers  the  indorsement  before  pay- 
ment to  one  Stcplien  H.  Gray,  and  an  indorsement  from  Gray  to  the  i 
said  Edward  B.  8choll,  for  whose  use  this  suit  is  brought;  by  means 
whereof,  and  by  force  of  the  statute,  the  said  defendants  became  liable 
to  pay  Scholl  the  sum  of  money  in  the  said  instrument,  according  to 
its  tenor  and  effect;  and,  being  so  liable,  undertook  and  promised  toi 
pay  the  plaintiff,  for  the  use  of  Scholl,  the  sum  of  money  specified  in  the; 
said  instrument  or  undertaking  in  writing,  according  to  the  tenor  and  ( 
effect  thereof.  The  second  count  is  like  the  first,  omitting  an  avermenti 
of  the  assignments.  The  tliird  count  omits  the  instrument, but  sets  forth 
its  tenor  and  effect,  and  omits  averment  of  assignment,  but  is  in  other 
respects  like  tlie  first  count.  The  fourth  count  sets  forth,  that  the 
defendants  made  their  certain  other  instrument  or  undertaking  in 
writing,  bearing  date  a  certain  day  and  year  therein  mentioned,  to  wit, 
the  day  and  year  aforesaid,  and  then  and  there  delivered  the  same  to  the 
said  ])laintiff,  and  then  and  there  promised  to  i)ay  the  said  plaintiff; 
the  sura  of  throe  luindred  and  fifty  dolhirs,  according  to  the  tenor  and 
effect  of  said. instrument  or  undertaking  in  writing.     The  fifth  countt 
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is  the  common  count.     The  only  breach  assigned  is  at  the  conclusion 
of  the  fifth  count. 

The  plaintiff  below  sued  out  this  writ  of  error,  and  assigns  for 
error  the  refusal  of  the  court  below  to  grant  a  new  trial;  the  *sus-[*220] 
taining  of  the  demurrer  to  the  first  five  counts,  respectively,  of 
said  plaintiff's  declaration;  that  the  verdict  of  the  jury  and  judgment 
of  the  court  is  contrary  to  the  law  and  evidence,  and  that  the  verdict 
and  judgment  should  have  been  for  the  plaintiff,  and  not  for  the 
defendant. 

C.  A.  Warren  and  0.  C.  SKi]srN"ER,  for  plaintiff  in  error,  make  the 
following  points:  1.  The  defendant's  demurrer  is  general,  and  to  the 
first  five  counts  of  the  declaration,  and  includes  the  first  common  count. 
He  insists  that  the  first,  third  and  fourth  special  counts  are  good  on 
general  demurrer;  but  if  held  bad  the  fifth  count  is  good,  and,  therefore, 
the  demurrer  should  have  been  overruled.  2.  The  second  special  count 
overruled  is  good,  and  the  demurrer  to  this  count  should  have  been  over- 
ruled. 3.  The  paper  evidence  offered  was  proper  in  support  of  the 
common  counts.  5  G-il.,  587;  4  ibid,  46,48;  2  Greenl.,  sees.  113,  114. 
4.  The  court  should  have  granted  a  new  trial.  To  the  first  point,  the 
following  authorities:  Breese,  53;  1  Scam,  421;  3  Black.  R.  167;  3 
Black.  R.,  251.  5.  Although  the  written  instrument  did  not  make 
complete  proof,  yet,  if  it  tended  to  prove  a  liability  to  pay,  it  ought  to 
have  gone  to  the  jury. 

R.  S.  Blackvtell  and  M.  Hay,  for  defendants  in  error:  The  first 
count  is  bad,  and  the  demurrer  properly  sustained.  1.  The  instru- 
ment is  not  embraced  within  the  provisions  of  the  statute.  R.  S.,  384, 
sec.  3;  because  no  certain  sum  is  named  in  the  instrument;  because 
payable  on  a  contingency.  Cogshell  v.  Cogshell,  1  Strobhart  R.,  43. 
Because  no  person  named  therein  as  payee.  Mayo  v.  Chenoweth, 
Breese  R.,  155;  Walters  v.  Short,  5  Gil.,  253.  Therefore,  a  considera- 
tion should  be  averred  in  the  declaration;  the  instrument  creating  no 
legal  liability.  Letcher  v.  Taylor,  2  Bibb,  572,  585;  Prior  v.  Linsey, 
3  Bibb,  76-7.  2.  If  the  instrunjent  does  not  import  a  consideration, 
because  not  within  the  statute,  and  the  instrument  set  out  in  this  count, 
in  hcec  verba,  showing  upon  its  face  a  past  and  executed  consideration, 
the  count  should  aver  that  the  boiler  was  purchased  at  the  request  of 
Reynolds  &  Co.  Comstock  v.  Smith,  7  John.,  87;  Parker  v.  Crane, 
6  Wend.,  647.  3.  The  count  showing  a  promise  by  Reynolds 
&  Co.  to  pay  for  a  boiler  *already  purchased  by  Israel,  it  is  in[*221] 
the  nature  of  a  promise  to  indemnify  Israel,  and  he  should  aver 
that  he  had  paid  for  the  boiler,  or  that  he  has  been  damnified  in  some 
way.  4.  If  the  instrument  is  negotiable  under  our  statute,  the  count 
shows  that  Israel  parted  with  his  title  by  assignment,  and  he  can 
not,  therefore,  maintain  an  action  upon  it.  Campbell  v.  Humphries, 
2  Scam.,  478. 

The  second  count  has  been  abandoned,  by  asking  leave  to  amend. 
The  amended  second  count  is  clearly  bad,  being  incomplete  and  un- 
certain. The  third  count  is  clearly  defective.  1.  No  consideration  is 
directly  averred.  2.  The  one  inferentiaUy  alleged  is  past  and  executed. 
3.  There  is  no  averment  as  to  whom  the  money  is  to  be  paid.  4.  No 
breach  of  the  promise  is  alleged.     The  fourth  count  is  bad.     1.  There 
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is  no  consideration  set  forth.    2.  No  time  of  performance  is  alleged. 
3.  No  breach  is  averred. 

There  is  a  misjoinder  of  parties,  in  the  several  counts  of  the  declara- 
tion, therefore  demurrer  was  properly  sustained  to  the  whole  declara- 
tion. 1  Chitty's  Plead,,  236,  704.  The  court  can  take  no  notice  of 
the  errors  predicated  upon  the  bill  of  exceptions,  because  it  is  informal 
and  insufficient.     3  Scam.,  63. 

Admitting  that  the  demurrer  was  improperly  sustained  to  the  fifth 
count,  yet  the  court  will  not  reverse  the  judgment.  1.  Because  they 
have  committed  the  first  irregularity  in  not  joining  in  our  demurrer  to 
their  declaration;  which,  under  ordinary  circumstances,  would  amount 
to  a  discontinuance.  2.  Because  they  could  have  offered  no  evidence 
under  the  common  counts,  but  the  writing  set  forth  in  the  affidavit, 
upon  which  the  attachment  was  founded.  Keasons :  first,  lien  of  attach- 
ment is  good  as  against  third  persons,  to  the  extent  and  nature  of  the 
debt  set  forth  in  the  affidavit;  second,  defeats  debtor's  remedy  on  bond. 
Fairfield  v.  Baldwin,  12  Pick.,  388.  And  the  writing  was  inadmissible 
under  the  counts.  Because,  if  valid,  it  was  in  full  force  and  unre- 
scinded.  Kobertson  v.  Lynch,  18  John.,  451;  1  Pick.,  118.  The  legal 
title  was  in  Gray,  by  virtue  of  the  assignment.  The  writing  was  not 
evidence,  under  any  of  the  specifications  contained  in  this  count.  3. 
The  plaintiff  is  not  prejudiced  by  the  decisions  of  the  court,  and  it 
appearing  from  the  whole  record  that  justice  has  been  done,  the  judg- 
ment will  not  be  reversed.  3  Scam.,  485-6;  Sheehan  v.  Hamp- 
[*222]ton,  *8  Ala.,  942;  Cunningham  v.  Carpenter,  10  Ala.,  109; 
Eakes  v.  Pope,  7  Ala.,  162;  M'Kenzie  v.  Jackson,  4  Ala.,  230; 
Evans  v.  Gordon,  8  Porter,  142;  Proskey  v.  West,  8  S.  &  M.,  718; 
Smith  V.  Elder,  7  S.  &  M.,  507;  Elliot  v.  Fowler,  1  Littell,  201,  202; 
Clark  V.  Boyd,  6  Monroe,  295;  Williamson  v.  Richardson,  6  ibid, 
606-7;  Sanders  v.  Johnson,  1  Bibb,  322;  Jones  v.  Handly,  3  Bibb, 
225 ;  Harman  v.  Kelly,  14  Ohio,  502 ;  Andre  v.  Johnson,  6  Black- 
ford, 375. 

The  demurrer  being  to  the  whole  declaration  jointly,  the  plaintiff, 
after  demurrer  was  sustained,  having  asked  leave  to  amend,  and  liaving 
actually  amended  second  count,  abandoned  his  whole  declaration,  and 
can  not  now  assign  for  error  the  decision  of  the  court  upon  the  demur- 
rer. The  issue  of  fact  and  trial  by  jury  waived  the  demurrer  as  to  the 
fifth  count. 

0.  C.  Skinner,  in  reply:  As  to  tlie  manner  of  counting  in  tlie  dec- 
laration, upon  the  causes  of  action  set  forth  in  the  affidavit,  see  Palmer 
V.  Logan,  3  Scam.,  56.  That  if  the  instrument  counted  on  shows  that 
there  was  a  specific  sum  of  money  to  be  paid,  it  is  good  evidence  to  go 
to  the  jury  upon  tlie  common  counts.  2  Greenleaf,  sees.  113,  114, 
and  note  7.  Tlie  agreement  shows  a  distinct  promise  to  pay,  and  it  is 
presumable  that  the  plaintiff  has  been  compelled  to  pay  for" the  boiler, 
inasmuch  as  defendants  did  not  i)ay.  The  plaintiff  paid  a  debt  for 
defendants,  a  debt  which  they  were"  liable  to  pay,  in  order  to  relieve 
himself  from  his  original  liability  to  pay,  and  which  defendants  bound 
themselves  to  pay  in  his  stead.  That  plaintiff  had  a  right  to  offer  the 
instrument  to  the  jury,  as  a  step  in  his  proof,  and  the  court  ought  not 
to  have  forbidden  it,  as  plaintiff  might  afterwards  supply  any  omission 
and  establish  his  case.     Eogers  v.  Brent,  5  Gil.,  587. 

172 


1849.]  RucKEE  et  al.  v.  Fuller.  223 

Syllabus. 

Caton,  J.  That  the  first  four  counts  of  this  declaration  are  bad, 
we  entertain  no  doubt.  The  writing  on  which  they  are  founded,  is 
not  one  uj)on  which  alone  an  action  can  be  maintained  under  our 
statute;  and  we  must,  therefore,  be  governed  by  the  common  law  rules. 
It  seems  to  be  in  the  nature  of  an  indemnity  against  the  debt,  which 
the  plaintiff  owed  for  the  boiler,  and,  in  order  to  maintain  an 
action  upon  it,  it  was  necessary  to  show  that  the  *writing  was[*323] 
given  upon  a  sufficient  consideration;  and  that  the  plaintiff  had 
been  damnified  by  having  had  the  debt  to  pay,  which  the  defendants 
had  promised  to  discharge.  The  fifth  is  the  common  count,  and  its 
sufficiency  is  not  questioned.  As  there  were  but  five  counts  in  the 
declaration,  the  demurrer  was,  in  fact,  to  the  whole  of  it,  and  was 
improperly  sustained  to  the  fifth  count;  and  in  this  there  was  error.  The 
defendant  filed  a  general  issue  to  all  of  the  declaration,  except  the  first 
five  counts,  and  there  being  but  five  counts,  of  course  the  plea  answered 
nothing,  and  could  present  no  issue.  As  there  was  no  issue  to  the 
country  formed,  the  trial  which  took  place  was  a  nullity,  and  it  is  not 
necessary  to  examine  its  history.  It  may  be  true  that  the  demurrer 
was  only  designed  to  be  applied  to  the  special  counts,  and  that  the 
general  issue  was  supposed  to  be  filed  to  the  common  count.  But  how- 
ever probable  this  may  be,  we  are  not  at  liberty  to  assume  that  it  was 
so,  in  defiance  of  the  record,  which  declares  to  the  contrary. 

The  judgment  of  the  circuit  court  is  reversed,  with  costs,  and  the 
cause  remanded,  with  leave  to  both  parties  to  amend  their  pleadings. 

Judgment  reversed. 

JosiAH  H.  RucKEE  and  James  GoEDOisr  and  CoLLiifs  &  Kellogg  v. 

Davis  Fuller. 
Agreed  case  from  Morgan. 

1.  Attachment — pro  rating.  To  entitle  a  party  in  a  civil  action  to  a,  pro  rata 
distribution,  under  the  26tli  section  of  chapter  9,  of  the  Revised  Statutes,  1845,  of 
the  proceeds  of  property  attached,  such  party  must  obtain  judgment  at  the  term  to 
which  the  attachments  are  returned.  (1) 

2.  Same.  If  the  civil  action,  commenced  at  the  same  term  of  court  as  the 
attachments,  should,  for  any  cause,  be  continued,  although  without  the  fault  or 
consent  of  the  plaintifE  in  such  action,  he  would  thereby  lose  the  right  to  share 
with  the  attaching  creditors,  in  the  proceeds  of  the  attached  property;  and  this, 
though  the  attachments  should  also  be  continued,  and  judgments  should  eventually 
be  entered  in  all  the  causes,  at  the  same  term  of  the  court. 

Cited — Darby  w.  M'Connell,  13  111.,  in  the  proceeds,  though  they  may  not 

352;  Jones  «.   Jones,  16  111.,  117;  War-  obtain    judgment    at    the    same   term; 

ren  «.  Iscarian  Comm.,  16  111.,  114.  wherefore    no     order     of     distribution 

(1)  Where  two,  or  more,  attachments  should  be  made  until  all  the  suits  are 

issue  against  the  same  debtor  and  are  determined,  and  where  property  is  sold 

made   returnable   to   the  same  term  of  before  all  the  suits  are  determined,  it  is 

court,  the  attaching  creditors  are  entitled  proper  that  the  court  shall  instruct  its 

to  share  in  the  proceeds  of  the  property  executive  officer  to  retain  the  proceeds, 

attached,  in  the  proportion  of  their  re-  until   an  order  of   distribution   can  be 

spective  demands,  the  amount  that  each  made,  Warren  v.  Isc.  Comm.,    10   111., 

attaching   creditor   shall   receive  being  114  ;  and  where   one   of  the  attaching 

estimated   after  the  property  has  been  creditors   has   obtained   more   than  his 

sold  and  the  money  come  to  the  hand  of  proportion  of  the  assets,  the  matter  may 

the  sheriff.   All  creditors,  in  attachment,  be  adjusted   in   a   proceeding   between 

where  the   writs  are  returnable  at  the  them,  Warren  i\    Isc.    Comm.,  16   111., 

same  term  are  entitled  to  share  2:'?'6»  rato,  114;  Jones  d.  Jones,  16111.,  117;  Stahli?. 
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3.  Process  —  time  of  return.  Suits  commenced  and  made  returnable  to  a  regular 
term,  subsequent  to  a  special  term,  and  before  its  appointment,  would,  under  our 
statutory  provision,  become  returnable  to  the  special  term;  but  cases  which  had 
been  made  returnable  to  a  prior  regular  term,  would  still  be  so  returnable,  although 
continued  into  the  special  term  for  further  action. (2) 

The  agreed  case  shows  that  Collins  and  Kellogg,  as  also  Gordon 
[*224]  and  Eucker,  sued  out  attachments  against  one  Carlisle,  *return- 

ablc  to  the  September  term,  1849,  of  the  Morgan  county  circuit 
court;  which  attachments  were  levied  upon  real  and  personal  estate, 
and  under  them  debts  were  also  garnisheed.  The  circuit  court  to 
which  these  attachments  were  made  returnable,  stood  adjourned,  at 
four  of  the  clock  in  the  afternoon  of  the  second  day  of  the  term,  under 
the  statute,  in  consequence  of  the  non-attendance  of  the  judge.  After- 
wards, the  judge  appointed  a  special  term  of  the  court,  to  be  held  on 
the  third  Monday  of  November,  1849;  during  which  term  the  attach- 
ing creditors  obtained  their  judgments  against  Carlisle.  Fuller,  the 
defendant  in  error,  at  the  special  term  of  the  court,  also  obtained  a 
judgment  against  Carlisle,  in  assumpsit,  upon  a  cognovit.  At  the 
same  term  the  court  directed,  among  other  things,  that  the  proceeds 
of  all  the  property  attached,  after  the  costs  should  be  paid,  should  be 
divided  pro  rata  between  the  plaintiffs  in  the  attachment  suits  and  the 
plaintiff  in  the  suit  in  assumpsit.  To  this  order  all  the  parties  excepted. 
In  the  case  of  Fuller  against  Carlisle,  in  assumpsit,  it  was  agreed,  that 
the  power  of  attorney  authorized  the  confession  of  a  judgment  to  Ful- 
ler, at  the  said  September  term,  or  any  subsequent  term,  of  said  court. 
All  the  judgments  were  entered  at  the  same  term,  but  the  suit  of  Ful- 
ler against  Carlisle  was  not  entered  upon  the  docket  until  the  special 
term.  The  cause  was  brought  to  this  court  for  the  purpose  of  settling 
the  exceptions  above  stated,  as  to  the  rateable  disposition  of  the  effects 
attached  in  said  attachment  causes.  Cause  tried  before  Woodson, 
judge. 

M.  M'CoNNEL,  for  Kucker  &  Co. 

David  A.  Smith,  for  Collins  &  Kellogg:  The  decision  of  the  ques- 
tion made  must  depend  upon  the  proper  construction,  of  sec.  26, 
title,  "attachments  in  the  circuit  courts,"  and  sees.  28,  43,  50,  title, 
''courts,"  of  Eeviscd  Statutes.  1.  Under  sec.  26,  by  its  very  terms, 
in  order  to  give  a  judgment  creditor,  proceeding  by  attachment,  the 
right  to  share  in  the  proceeds  of  the  property  attached,  he  must 
obtain  his  judgment  against  the  defendant  in  attachment,  at  the 
same  term  to  which  the  writ  or  writs  of  attachment  may  be  return- 
able.    2.  To  what  term  of  the  court  were  the  attachments  of  the 

plaintiffs  in  error  made  returnable?  By  their  very  terms,  to 
[*225]the  *September  term,  1849  —  from  which  they  were  continued,, 

by  operation  of  law,  "'until  the  next  succeeding  term."     Seel 

Webster,  post,  p.  511;  M'Coy  ii.  Schnel-  shall  be  ascertained  who  or  what  credit-f 

backer,  2    Hradw.,   582.      In    Hecve  v.  ors  are  entitled  to  share  in  the  proceeds^^j 

Smith.  113  111.,  47,  the  court  hold,  under  see  also  Stahl  v.   Webster,  post,  p.  511^! 

the  clause  of  the  act  in  question  (i^  37)  see  R.  S.,  1874,  p.  158,  §37;  Cothran'S 

there  is  no  difference  between  property  Stat.,  ch.  11,  §  37. 

attu.-hed  and  funds  in  the  hands  of  a        (2)   Suit   commenced,    process   issued 

garnishee,  and  that  It  IS  the  whole  fund  after   special   term   appointed;    process 

or  property  attached,  and  not  any  spe-  returnable   to   special   term.     Darby  v. 

cine  part  or  portion,  that  is  held  until  it  MX'onnell   13  111     353 

174 


1849.]  *         RucKER  et  al.  v.  Fuller.  226 


Briefs  of  Counsel. 


28,  title,  "courts."  3.  Sec.  43,  title,  ''courts,"  provides  for  the 
appointment  of  special  terms  of  the  circuit  courts,  for  specific 
objects  —  appointments  being  made  by  order  of  court,  during  a 
'regular  term  of  the  court  —  and  process  may  be  made  returnable  to 
the  second  description  of  special  term  provided  for  in  that  section, 
"with  like  effect  as  at  a  regular  term."  4.  We  maintain  that  a  proper 
construction  of  sec.  50,  title,  "  courts,"  does  not  authorize  the  appoint- 
ment of  a  special  term  to  which  process  eo  nomine  may  be  made  re- 
turnable. The  words  at  the  close  of  said  section,  "and  all  process 
which  may  have  been  made  returnable  to  the  regular  term,  shall  be 
deemed  in  law  returnable  to  the  said  special  term  appointed  as  afore- 
said," are  properly  applicable  to  process  which  may  have  been  issued 
and  made  returnable  to  a  regular  term  of  the  court,  to  have  been  holden 
after  the  appointment  of  the  special  term,  and  does  not  apply  to  a 
regular  term  that  may  have  been  adjourned,  or  that  has  lapsed  in  con- 
sequence of  the  non-attendance  of  the  judge,  by  4  o'clock  P.  M.,  of 
the  second  day  of  the  term.  A  suit  can  not  be  expressly  instituted  to 
the  special  term  provided  for  in  this  section.  The  court  below,  in 
construing  this  section,  arrived  at  the  conclusion,  that  the  attachment 
writs  of  the  plaintiffs  in  error  were,  by  operation  of  law,  returnable  to 
the  special  November  term,  1849,  when  they  were  returnable  to  the 
regular  September  term,  1849.  The  claims  of  the  defendant  in  error  to 
share  in  the  proceeds  of  the  attached  property,  ought  to  be  very  strictly 
construed;  because  of  the  facility  with  which  attaching  creditors  may 
be  cheated  out  of  the  avails  of  their  superior  diligence,  by  colorable 
and  collusive  confessions  of  judgment  by  a  defendant  in  attachment. 

Brown  &  Yates,  for  the  defendant  in  error:  Had  the  judgments 
of  Collins  &  Kellogg  and  Eucker  &  Co.  been  entered  at  the  September 
term,  as  they  would  have  been  but  for  the  lapse  of  the  term,  it  is  con- 
ceded by  appellants,  that  all  would  have  rightfully  shared  pro  rata  in 
the  distribution  of  the  estate  of  the  debtor.  This  is  good  law,  and 
consonant  with  the  principle  that  equality  in  the  payment  of  debts  is 
equity.  If  so,  can  the  lapse  of  the  term,  and  the  rendition  of 
the  *  judgments  at  a  special  term,  holden  at  the  earliest  period  [*226] 
consistent  with  the  official  duties  of  the  judge,  in  holding  other 
courts,  so  alter  the  rights  of  the  parties,  as  to  entirely  destroy  and  take 
away  those  of  Fuller?  If  it  can,  he  loses  his  rights  without  fault  or 
negligence  on  his  part.  Fuller,  by  obtaining  a  power  of  attorney  to 
confess  judgment  at  the  September  term,  is  equally  as  diligent  as  the 
attaching  creditors,  and  is  entitled  to  equal  favor.  Had  he  placed  his 
case  upon  the  docket  at  or  before  the  commencement  of  the  lapsed 
term,  the  rights  of  the  parties  could  not  have  been  altered  thereby. 
The  judgments  would  not  have  been  hastened  thereby,  nor  could  the 
final  order  of  the  court  have  been  different  from  that  rendered. 

:  In  order  to  give  plausibility  to  the  attempt  to  "  rob  "  (a  la  mode 
plaintiff's  brief)  Fuller,  the  court  is  asked  so  to  construe  the  26th  sec- 
tion of  the  attachment  ^aw  as  to  say,  that  if  Fuller's  suit  had  been 
regularly  brought  and  process  issued  to  the  September  term,  and  re- 

i  turned  duly  executed,  still,  if,  in  consequence  of  the  lapse  of  the  term, 
his  judgment  was  not  entered  up  at  the  September  term,  but  at  the 
next  succeeding  term  (at  which  term  the  judgments  in  attachment 
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were  also  rendered),  his  right  to  a  pro  rata  distribution  is  gone.  Such 
construction  would  certainly  overlook  the  spirit  of  the  law,  and  stick 
in  the  letter.  The  object  of  the  law  is  to  equalize  diligent  judgment 
creditors,  whether  by  attachment  or  otherwise,  and  should  be  liberally 
construed,  to  effect  that  end,  and  not  ''strictly,"  as  contended  for  by 
appellant,  to  enable  men  who  are  easy  to  swear  out  writs  of  attach- 
ment, to  "  cheat "  more  honest  and  conscientious  creditors  out  of  a 
fair  division  of  the  effects  of  a  common  debtor. 

The  assumption  that  the  special  term  was  appointed  after  the  lapse 
of  the  September  term,  is  gratuitous.  It  does  not  so  appear  in  the 
record.  It  may  have  been  appointed  before,  and  in  favor  of  the  judg- 
ment of  the  court  below.  It  Avill  be  so  considered,  if  necessary  to  sus- 
tain the  judgment.  The  record  does  not  show  when  the  term  was 
appointed,  and  if  before  the  September  term,  then,  according  to  plain- 
tiff's brief,  the  judgment  is  right.  If  the  order  appointing  the  special 
term  were  made  after  the  regular  term,  still  we  contend  that  the  judg- 
ment Avas  right.     The  language  of  the  law  is  exceeding  broad:   ''all 

process,  which  may  have  been  made  returnable  to  the  regular 
[*227]*term,  shall  be  deemed  in  law  returnable  to  the  special  term;  " 

and  there  is  nothing  in  the  facts  of  this  case,  which  requires 
that  it  receive  a  narrow  construction. 

Trumbull,  J.  These  cases  came  before  the  court  from  Morgan 
county,  upon  an  agreed  state  of  facts;  from  which  it  appears,  that 
writs  of  attachment  were  sued  out  against  Carlisle,  one  at  the  suit  of 
Rucker  &  Gordon,  and  another  at  the  suit  of  Collins  &  Kellogg;  and 
both  made  returnable  to  the  September  term,  1849,  of  the  Morgan 
circuit  court.  That  Carlisle,  previous  to  said  term  of  court,  executed 
a  power  of  attorney,  authorizing  the  entry  of  judgment  against  him, 
in  favor  of  Davis  Fuller,  at  the  September  or  any  subsequent  term  of' 
said  court.  For  some  cause,  the  September  term  was  not  liolden,  and 
a  special  term  was  appointed,  and  held  in  November  following;  at; 
which  special  term,  judgments  were  rendered  in  the  attachment  suits,, 
and  also  by  confession  upon  the  warrant  of  attorney  in  favor  of  Fuller; 
and  the  court  directed  that  the  proceeds  of  the  property  attached,  be 
applied  pro  rata  to  the  plaintiffs  in  said  three  suits,  according  to  the 
amount  of  their  several  judgments.  It  is  insisted  by  the  attaching, 
creditors,  that  the  order  allowing  Fuller  to  share  with  them  in  the 
proceeds  of  the  property  attached,  is  erroneous.  The  correctness  of 
this  order  depends  entirely  upon  a  statutory  enactment.  Sec.  26  of  i 
ch.  9,  R.  S.,  declares  that,  "in  all  cases  where  more  than  one  attach- 
ment shall  be  issued  against  the  same  person  or  persons,  and  returned! 
to  the  same  term  of  court  to  which  they  are  returnable,  or  where  a 
judgment  in  a  civil  action,  which  shall  also  be  rendered  at  the  same 
terra  against  the  defendant,  who  is  the  same  person  and  defendant  ill 
the  attachment  or  attachments,  the  court  shall  direct  the  clerk  to  make 
an  estimate  of  the  several  amounts  each  attaching  or  judgment  creditoi 
will  be  entitled  to  out  of  the  property  of  the  defendant  attached,  either 
in  the  hands  of  any  garnishee  or  otherwise,  after  the  sale  and  receipt 
of  the  proceeds  thereof  by  the  sheriff,  calculating  such  amount  in  pro* 
portion  to  the  amount  of  their  several  judgments,  with  costs,  as  th* 
same  will  respectively  bear  to  the  amount  of  the  sum  received;  sc 
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that  each  attaching  and  judgment  creditor  will  receive  his  just  part 
thereof,  in  proportion  to  his  respective  demand."  The  pro- 
*visions  of  this  section  provide  for  dividing  pro  rata  among  at-[*228] 
taching  creditors,  whose  attachments  are  returned  and  return- 
able to  the  same  term  of  court,  without  regard  to  the  time  when 
judgments  are  obtained,  the  proceeds  of  the  property  attached.  But 
to  entitle  a  party  in  a  civil  action  to  share  in  such  proceeds,  he  must 
obtain  judgment  at  the  term  to  which  the  attachments  are  returned. 
His  commencing  suit  to  the  same  term  is  not  sufficient,  but  the  law 
requires  that  he  should  obtain  a  judgment  at  that  term.  If,  there- 
fore, the  civil  action,  commenced  to  the  same  term  of  court  as  the 
attachments,  should,  for  any  cause,  be  continued,  although  without 
the  fault  or  consent  of  the  plaintiff  in  such  action,  he  would  thereby 
lose  the  right  to  share  with  the  attaching  creditors  in  the  proceeds  of 
the  attached  property;  and  this  though  the  attachments  should  also  be 
continued  and  judgments  eventually  entered  in  all  the  causes  at  the 
same  term  of  court.  In  this  case  the  judgment  in  favor  of  Fuller  was 
not  rendered  at  the  same  term  of  court  to  which  the  attachments 
were  returnable,  and  it  was,  therefore,  erroneous  to  direct  that  Fuller 
should  share  pro  rata  with  the  attaching  creditors,  in  the  distribution 
of  the  proceeds  of  the  attached  property.  It  is  true  that  it  was  no 
fault  of  Fuller's  that  the  regular  September  term  was  not  held;  and 
had  it  been  held,  he  could  have  obtained  judgment,  which  would  have 
stood  upon  the  same  footing  as  the  judgments  in  the  attachment  suits. 

It  has  been  insisted  that,  inasmuch  as  the  law  declares  that  all  pro- 
cess made  returnable  to  a  regular  term,  shall  be  deemed  in  law  return- 
able to  the  special  term  when  one  is  appointed,  that  therefore  the 
writs  of  attachment  in  this  case  are  to  be  regarded  as  returnable  to 
the  November  special  term.  This  provision  of  the  statute  has  refer- 
ence to  process  made  returnable  to  a  regular  term  beyond  the  special 
term.  Suits  commenced  to  a  regular  term  subsequent  to  the  special 
term,  and  before  its  appointment,  would  by  this  statutory  provision 
become  returnable  to  the  special  term,  but  cases  which  had  been  made 
returnable  to  a  prior  regular  term  would  still  be  so  returnable,  although 
continued  into  the  special  term  for  further  action. 

Why  the  legislature  should  have  provided  for  an  equitable  distribu- 
tion of  the  proceeds  of  attached  property  among  creditors,  whose  at- 
tachments are  returnable  to  the  same  term,  although  judgments 
may  be  entered  in  said  attachment  suits  at  *different  terms,  [*229] 
.while  a  creditor  in  a  civil  suit  should  not  be  permitted  to  share 
with  the  attaching  creditors,  although  his  suit  may  have  been  pending 
at  the  same  time  with  the  attachments,  unless  he  can  obtain  judgment 
at  the  term  to  which  they  are  returnable,  is  not  for  the  courts  to  inquire. 
The  whole  matter  is  one  strictly  of  statutory  regulation;  and  when  the 
legislature  has  clearly  declared  its  intention,  the  courts  have  no  power 
to  depart  from  the  plain  language  and  requirement  of  the  statute  for 
the  purpose  of  establishing,  as  they  may  suppose,  a  more  equitable  rule. 

The  judgment  of  the  circuit  court,  directing  the  proceeds  of  the 
attached  property  to  be  distributed  pro  rata  to  Fuller  and  the  plaintiffs 
in  the  attachment  suits,  according  to  the  amount  of  their  several  judg- 
ments, is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 
23  — Vol.  11,  111.  177 
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Syllabus.      Statement  of  the  case. 

James  E.  Furness  v.  Archibald  Williams,  administrator  of  Martin  i 

Baker,  deceased. 

Error  to  Adams. 

1.  Practice  —  similiter.  Where  a  defendant  files  several  special  pleas  to  which  . 
the  plaintiff  replies,  and  defendant  neglects  to  add  the  similiter,  he  can  not  assign 
for  error  that  the  court  below  rendered  judgment  for  the  plaintiff  without  first' 
disposing  of  the  issues  of  fact,  upon  the  pleas  and  replication. 

2.  Error — party  bound  by  his  own.     A  party  is  not  allowed  to  take  advantage 
of  his  own  errors  and  omissions. 

3.  Covenant  OF  SEIZIN — pleading  breach.     Where  an  action  is  brought  upon 
a  note,  which  was  given  for  the  consideration  of  a  conveyance  of  land,  with  a] 
covenant  that  the  grantor  had  good  right  to  convey,  it  is  no  defence  to  the  action  j 
to  plead  that  at  the  time  of  the  conveyance,  a  part  of  the  land,  equal  to  the  value e 
of  $350,  of  the  purchase  money,  had  "  been  sold  under  and  by  virtue  of  thereve- 
nue  laws  of  this  state  to  one  Riddle,  in  the  year  1844,  for  the  taxes  due  thereon  tO'; 
the  county  and  state  aforesaid  for  the  year  1843,  and  that  two  years  have  elapsed 
since  said  sale  of  the  same  as  aforesaid,  and  the  same  has  not  been  redeemed, 
whereby  the  said  portion  of  said  premises  became  lost  "  etc.     The  defendant  should 
have  set  forth  the  proceedings  under  which  the  land  was  sold  for  taxes,  so  that 
the  court  can  see  that  the  covenant  has  been  broken;  or  he  must  make  the  general 
averment  that  the  sale  was  legally  made,  and  the  title  became  thereby  divested,!, 
out  of  the  plaintiff. 

4.  Same  —  its  scope  and  office.  A  covenant  of  seizin  only  extends  to  a  title  exist- 
ing in  a  third  person,  which  may  defeat  the  estate  granted  by  the  covenantors.  It 
does  not  embrace  a  title  that  is  at  the  time  vested  iu  the  covenantee,  who  is.-, 
estopped  from  setting  up  such  title  against  the  covenanter. 

5.  Deed  —  in  escrow,  delivery.  A  deed  placed  in  the  hands  of  a  third  person  to'i 
hold  until  the  performance  of  a  condition,  does  not  take  effect  until  the  condition^ 
is  performed,  and  the  deed  is  actually  delivered  to  the  grantee.  (1) 

This  was  an  action  of  assumpsit, brought  by  Baker  against  Fur- 

[*230]ness,  in  the  Adams  circuit  court,  upon  a  promissory  note,  *pay- 

able  to  one  Silas  Ramsey,  and  by  him  endorsed  to  the  plaintiff, 

and  was  tried  at  the  October  term,  a.  d.  1847,  before  Purple,  judge, 

without  the  intervention  of  a  jury. 

The  pleadings  in  the  cause  are  quite  voluminous,  and  such  parts  ot 
them  only  will  be  recited  as  are  necessary  to  present  the  merits  of  the, 
case  as  decided  by  this  court.     The  fifth  and  eighth  pleas  set  up  a  fail 
ure  of  the  consideration  of  the  note  declared  upon,  to  which  the  plainti] 
replied,  and  tendered  an  issue  to  the  country,  and  to  Avhich  defendant 
neglected  to  add  the  similiter.     The  sixth  re-amended  plea  was  in  these 
words:  "And  for  further  plea,  etc.,  defendant  says  actio  no7i,  etc. 
because,  he  says,that  the  promissory  note  in  said  declaration  mentioned,! 
was  made  and  given  for  a  part  of  the  price  and  consideration  of  a  certain 
parcel  of  land,  etc.,  and  for  no  other  consideration  whatever;  and  Avhic 
said  parcel  of  laud  the  said  Silas  Ramsey  and  wife  had  conveyed  to  th^ 
defendant,  by  deed,  wherein  the  said  Ramsey  covenanted  with  the  defen- 
dant tliat  said  grantors  had  good  right  to  convey  said  premises,  and 
that  they  were  free  from  all  encumbrances;  and  the  said  defendant  sayfl,i 
that  forty-five  feet  off  the  west  side  of  said  parcel  of  land,  etc.,  beings' 
part  of  tlie  premises  aforesaid,  of  the  value  of  four  hundred  and  filtj 
dollars,  had,  at  the  time  of  executing  said  deed,  been  sold,  under  anol 
by  virtue  of  the  revenue  laws  of  this  state,  to  one  Riddle,  in  the  yea] 

Cited  — Skinner «.  Baker. 79  111.,  496;        (1)  See   Doe  v.    Herbert,  Breese  (ed 
SnuJey  v.  Fries,  104  111.,  416.  1885),  p.  278,  note  3. 
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1844,  for  the  taxes  due  thereon  for  the  year  1843;  and  that  two  years 
have  elapsed  since  said  time  of  said  sale,  and  the  same  have  not  been 
redeemed;  and  so  the  said  defendant  says,  that  the  consideration  for 
which  said  note  was  given  has,  in  part,  failed,  and  the  defendant  avers 
that  the  said  plaintiff  is  not  a  bona  fide  assignee  of  said  note,  before  the 
same  became  due,  etc.,  and  this  the  said  defendant  is  ready  to  verify, 
etc. ;  wherefore  he  prays  judgment,"  etc.  To  this  plea  the  plaintiff 
replied,  and  the  defendant  demurred  to  the  rej^lication,  to  which  there 
was  a  joinder  in  demurrer,  and  the  court  below  overruled  the  same. 

The  defendant,  also,  filed  his  pleas,  numbered  two,  three,  four,  five, 
seven,  nine,  and  eleven,  the  last  of  which  sets  out  in  full  the  ground 
relied  upon  as  a  defence  to  the  action,  and  is,  in  substance,  the  same 
as  the  other  pleas,  as  follows,  to  wit:  "and  for  further  plea,  etc., 
defendant  says  actio  non,  etc.,  because  he  says  that  the  promissory 
note  in  said  declaration  mentioned  was  *given  by  the  defendant,  [*231] 
and  made  to  one  Silas  Ramsey,  shortly  after  the  sale  and  convey- 
ance, for  the  consideration  of  six  hundred  dollars,  by  said  Silas  Ramsey 
and  wife,  to  the  defendant,  of  the  same  premises,  in  the  second  plea 
above  pleaded,  described  by  deed,  whereby  the  said  Silas  Ramsey  cov- 
enanted that  the  said  grantors  were  seized  in  fee  simple  of  said  premises; 
and  the  defendant  avers,  that  said  promissory  note  was  made  and  given 
for  part  of  the  consideration  of  said  conveyance  and  covenant,  and  for 
no  other  consideration  whatever;  and  the  defendant  avers,  that  the 
said  grantors,  nor  either  of  them,  were,  nor  since  then  have  become 
seized  in  fee  simple  of  the  following  portions  and  parts  of  said  premi- 
ses, and  described,  to  wit:  commencing  at  the  north-west  corner  of 
said  lot  number  two,  thence  east  forty-five  feet,  thence  south  one  hun- 
dred and  sixty-five  feet,  thence  west  forty-five  fieet,  thence  north  to 
the  place  of  beginning;  and,  also,  the  following  described  portions  and 
parts  thereof,  to  wit:  commencing  at  the  north-east  corner  of  said  lot 
number  three,  thence  west  forty  feet,  thence  south  one  hundred 
and  sixty-five  feet,  thence  east  forty  feet,  thence  north  to  the  place  of 
beginning,  both  being  in  said  block  six,  in  said  Wheelock's  addition  to 
isaid  city  of  Quincy,in  said  county  of  Adams,  and  state  of  Illinois,  and 
j which  said  portions  and  parts  of  said  premises,  etc.,  were  then  and 
■there,  and  are  now,  of  the  value  of  four  hundred  dollars,  and  of  two- 
jthirds  of  the  whole  consideration;  and  so  the  said  defendant  avers,  that 
[the  consideration  for  which  said  promissory  note  was  made  and  given, 
ihath  in  part  failed,  to  wit,  to  the  amount  and  sum  of  four  hundred  dol- 
jlars.  And  the  defendant  avers,  that  the  said  promissory  note  was,  in 
jfact,  assigned  to  the  plaintiff  after  the  same  was  and  had  become  due, 
and  this  he  is  ready  to  verify,  etc. ;  wherefore  he  prays  judgment,  etc. 

One  replication  was  filed  by  the  said  plaintiff",  to  all  of  the  above 
iipleas,  numbered  two,  three,  four,  five,  seven,  nine,  and  eleven;  which 
|it  is  unnecessary  to  set  out  in  this  statement,  as  it  is  copied  in  full  in 
the  opinion  of  the  court.  To  this  replication  the  defendant  interposed 
la  demurrer,  and  the  plaintiff  joined  in  demurrer,  and  the  court  below 
joverruled  the  same . 

I    The  errors  relied  upon  by  the  defendant,  to  reverse  the  judgment 
■rendered  by  the  court  below,  were:     1.  That  the  circuit  court 
'rendered  judgment  for  the  plaintiffs,  without  disposing  of  *plain-[*232] 
stiff's  pleas  numbers  five  and  eight.     2.  In  overruling  defendant's 
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demurrer  to  plaintiffs  replicationtopleas  two  three,  four  five,  seven 
ni^e,  and  eleven.     3.  In  overruling  defendant's  demurrer  to  Plaintiff  s 
replication  to  defendant's  re-amended  plea,  number  six.     4.  The  gen- 
eral  assignment. 

0  A   Warren  and  0.  C.  Skin-j^er,  for  plaintiff  in  error:     1.  The 
court  rendered  iudgment  for  plaintiff  below,  without  disposing  of  de- 
Sant'flZ       A  complete  issue  at  law  is  formed  on  the  rejoinder  of 
defenSant\o  the  replication  of  plaintiff  to  defenchmt's  pleas  four  and 
nine,  and  said  issue  is  no  where  disposed  of  by  the  record      2.  The 
court  overruled  the  defendant's  demurrer  to  plaintiff  s  replication  to 
defendant's  sixth  plea.     This  is  a  plea  of  part  failure  of  considerarion. 
The  replication  is  no  sufficient  answer  to  the  plea   and  the  demurrer 
should  have  been  sustained.     3.  The  coiirt  struck  fi-om  the  files  de- 
fendant's additional  plea,  number  ten.     The  defendant  had  asked  and 
obtained  leave  to  file,  and  did  file  additional  pleas  ten  and  eleven.     Ihey 
were  then  regularly  filed  upon  leave.     The  tenth  plea  is  good,  and  the 
court  had  no  discretion  in  the  matter,  after  having  given  leave  to  file 
such  a  plea  as  was  filed.     4.  The  court  allowed  the  plaintiff  to  file 
replication,  setting  up  new  matter  to  defendant's  pleas,  two    three, 
four,  five,  seven,  nine  and  eleven.     As  to  the  fourth  and  ninth  pleas, 
there   was,  then,  replication,  rejoinder,  demurrer  to  rejoinder,  and 
ioinder  in  demurrer.     As  to  the  second,  third,  fifth  and  seventh  pleas, 
there  was,  then,  replication,  rejoinder  traversing  the  replication   and. 
complete  issue  to  the  country.     5.  The  court  improperly  overruled  the 
defendant's  demurrer  to  plaintiff's  replication  to  defendant  s  amended  i 
pleas  two,  three,  four,  five,  seven,  nine  and  eleven.     The  replication  i3 
double.     The  party  is  estopped  by  his  covenants  from  setting  up  tli© 
defence  contained  in  the  replication.     It  is  contradicting  a  deed  by. 

^  In  support  of  the  second  and  third  points,  the  plaintiff  in  eiTor  re- 
lies upon  the  following  authorities:  11  Wendell,  425,  426;  4  Peters, 
83  to  89;  Comyn's  Digest,  title,  "Estoppel"  (A  2),  and  at  hu-ge;  1 
Phillips'  Evidence,  547  to  549;  1  Starkie's  Ev.,  294,  295;  1  Greenleaf  S; 
Ev.,secs.  22,  23,  24;  17  Mass.,  GOl;  9  Cowen,  752  to  755;  iJohnson  8 
Chancery  Rep.,  428-430;  2  Brown's  Ch.  Rep.,  219;  1  Bm  Oh. 
r*233l  Rep.,  93,  and  note  a,  and  *cases  there  cited;  9  John.,  60 r,  m 
Wendell,  181  to  186;  1  M'Lean,  181,  182,  183;  8  Mass.,  147, 
148-  15  Pick.,  66  to  70;  10  Conn.,  431,  432;  Cowen  &  Hill's  notes  to 
Phillips'  Evidence,  3  vol.,  1430,  1431;  12  John.,  429;  20  John.,  oO, 
51;  3  Johnson's  Cases,  175,  177. 

Williams  &  Lawrence,  for  defendant  in  error:  The  sixth  plea  sets 
up  a  failure  of  consideration  as  to  part  of  the  note  sued  on,  by  aver- 
ring a  sale  of  the  laud  for  taxes.  Inasmuch  as  a  defence  of  this  nature, 
to  a  suit  brought  on  a  promissory  note  by  a  grantor  against  his  grantee, 
is  permitted  for  the  sake  of  avoiding  circuity  of  action,  a  plea  settnig 
it  up  should  contain  the  same  averments  that  would  be  necessary  ma 
declaration  in  covenant,  founded  on  a  breach  of  the  covenants  in  th€ 
deed.  The  covenants  set  up  in  this  sixth  plea,  are  of  a  right  to  con- 
vey, and  that  the  land  was  free  from  incumbrances.  A  covenant  oJ 
right  to  convey  is  the  same  as  a  covenant  of  seizm,  4  Mass.,  631;  * 
ibid,  437;  2  ibid,  408;  AVillard  v.  Twitchell,  1  N.  H.,  177.     The  cov» 
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nant,  if  broken  at  all,  is  broken  as  soon  as  it  is  made,  like  the  cove- 
nant of  seizin.  The  plea  shows  that  the  tax  title  accrued  after  the 
deed  was  made;  the  time  of  redemption  not  having  expired  till  after 
that  time.  The  facts,  therefore,  alleged  in  the  plea,  admit  a  seizin  at 
the  time  the  covenant  was  made,  and,  therefore,  a  good  right  to  con- 
vey. But  it  is  contended  that  the  plea  shows  a  breach  of  the  covenant 
against  incumbrances,  and  this  is  the  ground  relied  on.  The  plea 
does  not  aver  a  disturbance  of  the  possession  of  the  covenantee,  nor 
that  he  has  paid  off  the  incumbrances.  At  best,  therefore,  it  would 
only  entitle  the  defendant  to  nominal  damages,  and  is,  therefore,  bad 
as  a  plea  of  failure  of  consideration.  The  covenant  against  incum- 
brances, even  if  broken,  only  entitles  the  covenantee  to  nominal  dam- 
ages, until  he  has  been  evicted  or  paid  off  the  incumbrance.  Stanard 
V.  Eldridge,  16  Johns.,  254;  Delamyne  v.  Norris,  7  Johns.,  358;  Pres- 
cott  V.  Trueman,  4  Mass.,  631;  Deforest  v.  Leete,  16  J.  R.,  122;  Taft 
V.  Adams,  8  Pick.,  547.  The  plea  is,  moreover,  fatally  defective  in  not 
showing  that  the  sale  of  the  land  for  taxes  conveyed  a  title  so  as  to  con- 
stitute an  incumbrance.  It  does  not  even  aver  a  judgment'  and  pre- 
cept, or  that  the  sale  was  legally  or  duly  made.  The  presump- 
tion, therefore,  on  the  face  of  the  *plea,  is,  that  the  sale  of  the[*234] 
land  for  taxes  was  void.  Watson  v.  Stucker,  5  Dana,  581.  The 
replication  is  unquestionably  good,  as  it  avers  that  the  tax  title  is  held 
in  trust  for  Furness,  and  is  not,  therefore,  an  outstanding  incumbrance, 
and  that  Furness  has  remained  in  undisturbed  possession  of  the  prem- 
ises. The  replication  to  the  second,  third,  fourth,  fifth,  seventh, 
ninth  and  eleventh  pleas,  shows  that  none  of  the  covenants  have  been 
broken,  and  is  therefore  good.  1.  It  shows  that  the  only  outstanding 
claim  of  title  was  worthless.  2.  It  shows  that  this  claim  of  title,  such 
as  it  was,  was  vested  in  Furness  before  the  deed  from  Ramsey  was 
delivered  to  and  accepted  by  Furness,  and  that,  therefore,  even  if  it 
had  been  a  good  title,  it  would  not  have  constituted  a  breach  of  any  of 
the  covenants.  The  replication  further  shows,  that  an  abatement  of 
the  purchase  money  was  made,  to  enable  Furness  to  buy  in  this  out- 
standing claim  of  title,  and  that  he  had  already  bought  it  in.  The 
following  cases  are  in  point:  Watts  v.  Wellman,  2  N".  H.,  458;  Fitch 
V.  Baldwin,  17  Johns.,  166. 

A.  Wheat,  for  plaintiff  in  error,  in  reply:  The  record  shows  three 
pleas,  numbered  five;  the  first  alleging  a  want,  and  the  other  two 
a  failure  of  consideration.  To  the  first  the  plaintiff  replied,  by  way  of 
traverse,  with  a  conclusion  to  the  country.  The  plaintiff's  amended 
replication  applied  to  but  one  of  these  pleas.  If  to  the  first,  there  is 
error,  for  the  other  two  remained  unanswered,  and  the  judgment, 
instead  of  being  for  the  plaintiff,  should  have  been  for  the  defendant, 
on  them;  and  if  to  one  of  the  latter,  then,  also,  is  there  error;  for 
there  was  no  finding  upon  the  issue  formed  by  the  original  replication 
to  the  first  plea  numbered  five — the  only  issue  formed  being  that 
formed  by  the  plea  of  non  assumpsit.  It  also  appears  from  the  record, 
that  the  same  error  occurred  in  relation  to  plea  number  eight.  There 
were  two  pleas  numbered  eight;  the  first,  like  the  first  plea  numbered 
five,  alleged  a  want,  and  the  latter,  like  the  second  and  third  pleas 
numbered  five,  a  failure  of  consideration ;   and  on  the  first,  issue  was 
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joined  in  the  same  way  that  it  was  on  the  first  plea  numbered  five.  No 
answer  was  filed  to  the  latter.  One,  and  but  one,  of  these  pleas  was 
abandoned,  and  whichever  of  them  it  was,  there  is  error  in  not  prop- 
erly disposing  of  the  other, 
[*235]*The  record  further  shows,  that  the  defendant,  by  leave  of  the 
court,  and  which  was  given  without  qualification  or  terms  im- 
posed, filed  a  plea  numbered  ten,  which  was  afterwards,  on  motion  of 
the  plaintiff,  stricken  from  the  files.  In  this  there  was  error.  The 
defendant  having  filed  the  plea  by  leave  of  the  court,  it  was  as  regu- 
larly on  file,  and  a  part  of  the  record,  as  if  it  had  been  one  of  the  orig- 
inal pleas.  If  it  was  substantially  like  some  other  j^lea,  the  court, 
perhaps,  might  have  compelled  the  defendant  to  elect  which  he  would 
retain,  and  have  ordered  the  other  to  be  stricken  from  the  files.  But 
this  i^lea  was  not  like  any  of  the  rest. 

The  objections  taken  to  re-amended  plea  number  six,  are  not  good. 
The  plea  alleges  that  the  premises  were  sold  under  and  by  virtue  of 
the  revenue  laws,  for  taxes;  that  they  were  not  redeemed,  and  that 
thereby  the  title  was  lost.  The  court  will,  of  course,  take  notice  of 
what  these  laws  are,  and,  like  the  law,  presume  that  the  officers  ap- 
pointed to  carry  it  into  execution,  perform  their  duty,  until  the  con- 
trary is  made  to  appear.  The  authority  cited,  5  Dana,  581,  to  show 
that  the  plea  is  not  sufficiently  particular,  instead  of  sustaining  the 
position  taken  by  the  other  side,  is  a  case  in  point  to  sustain  the  plea. 
Tlie  allegations  of  this  plea  are  more  full,  certain,  precise,  and  par- 
ticular, than  those  of  the  bill  in  that  case  in  which  they  were  not 
questioned. 

It  is  not  contended  in  this  case  by  the  jDlaintiff  in  error,  that  the 
warrant  of  a  right  to  convey,  or  of  seizin,  is  broken  by  a  sale  of  the 
premises  for  taxes,  previous  to  the  conveyance,  the  title  to  which 
under  the  sale  had  not  been  matured.  It  is  unnecessary  for  him  to 
contend  for  the  breach,  and  the  only  one  assigned  in  the  plea  is  of  the 
covenant  tliat  the  premises  were  free  of  incumbrance,  and  not  of  the 
covenant  of  seizin,  as  seems  to  have  been  supposed  by  the  counsel  for 
the  defendant  in  error.  This  correction  disposes  of  several  authorities 
cited  on  the  other  side. 

It  is  further  objected  to  this  plea,  that  it  contains  no  allegation  that 
the  defendant  has  been  evicted,  or  that  he  has  i>rocured  a  discharge 
of  the  incumbrance,  and  several  authorities  are  cited  to  sustain  this  i 
position,  none  of  which,  however,  do  sustain  it.     They  all  show  that  \ 
the  defendant  being,  as  to  this  plea,  in  tlie  attitude  of  plaintiff,  would  f 
in  such  case,  or  without  such  allegation,  have  a  right  to  recover  i 
[*23G]nominal  damages,  at  least.     *If  the  defendant  Avas  entitled  to 
nominal  damages,  on  the  facts  stated  in  his  plea,  then  the  plea 
is  not  bad.     Tlie  objection  is  one  to  be  made,  on  a  question  relative  to 
the  amount  to  be  recovered,  and  not  on  one  relative  to  the  right  to 
recover  at  all. 

If  the  grantee  has  not  procured  a  discharge  of  the  incumbrance  ex- 
isting at  the  time  of  his  purchase,  and  no  title  has  matured  on  that 
incumbrance,  and  he  has  not  been  disturbed  in  his  possession,  at  the 
time  of  suit  brought  to  recover  damages,  for  a  breach  of  the  grantor's 
covenant  that  the  premises  were  free  of  incumbrance,  he  would,  per- 
haps, be  entitled  to  recover  only  nominal  damages.  But  whenever,  at 
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the  time  of  suit  bronght  to  recover  damages  for  tlie  breach  of  such  a 
covenant,  he  has  procured  a  discharge  of  the  incumbrance,  or  has  been 
disturbed  in  his  possession  or  enjoyment  of  the  premises,  by  reason  of 
it,  or  a  title  to  the  premises  has  matured  upon  it,  he  would  unques- 
tionably be  entitled  to  recover  all  the  damages  he  had  sustained. 
Frisbie  v.  Hoofnagle,  11  John.,  50.  And  to  the  same  efEect  are  several 
of  the  authorities  cited  by  the  other  side.  This  plea  shows  that,  at  the 
time  of  suit  brought,  a  title  had  matured  on  the  sale  made,  previous 
to  the  conveyance.  The  replication  to  this  plea  is  bad,  unless  it  is  the 
duty  of  a  grantee  to  pay  off  or  procure  a  release  or  discharge  of  an 
incumbrance  existing  upon  the  promises,  at  the  time  of  his  purchase, 
before  he  can  maintain  a  suit  against  his  grantor  for  a  breach  of  a  war- 
rant against  incumbrance.  To  show  that,  such  is  not  the  law  needs 
no  reference  to  authorities.  A  bare  glance  at  the  effect  and  conse- 
quences of  such  a  rule,  must  be  sufficient  to  show  that  none  such  can 
exist.  If  the  plea  is  true,  and  this  is  admitted  by  the  replication,  the 
covenant  against  incumbrance  was  broken  the  instant  the  deed  was 
executed.  The  grantee  then  had  a  right  of  action  against  the  grantor. 
How  has  that  right  ever  been  destroyed?  The  replication  does  not 
pretend  to  show;  but,  on  the  contrary,  assumes  that  no  such  right 
ever  existed.  The  court,  therefore,  erred  in  overruling  the  demurrer 
to  this  replication.  If,  however,  the  plea  is  bad,  still  the  court  erred 
in  overruling  the  demurrer,  for  it  should,  in  such  case,  have  sustained 
it  to  the  plea;  and  this  is  error  that  the  defendant  may  assign,  for  by 
it  he  has  been  prejudiced. 

The  court  erred  in  overruling  the  demurrer  to  the  amended  re- 
plication to  pleas  two,  three,  four,  five,  seven,  nine  and  eleven. 
*It  is  objected  to  some  of  these  pleas,  that  they  are  to  the  whole[*237] 
declaration,  which  contains,  besides  a  special  count  upon  the 
note,  the  common  counts,  and  that  they  are  not  good  to  the  common 
counts.  The  pleas  objected  to  do  not  state  that  they  are  to  the  decla- 
ration, and  they  all  relate  to  the  note  declared  on  in  the  first  count. 
They  will,  therefore,  be  considered  as  pleas  to  the  first  count  only. 
Holbrook  v.  Vibbard,  2  Scam.,  467. 

The  replication  seeks  to  avoid  the  covenants,  by  showing  that  the 
grantee  was  seized  of  the  jDremises  at  the  time  they  were  executed. 
This  the  grantor  is  estopped  from  doing,  for  his  covenant  is,  that  he 
was  seized,  and  not  that  the  grantee  was  seized.  The  replication, 
therefore,  is  no  defence  to  the  pleas.  If  it  be  true,  however,  that  the 
grantee  was  seized  of  the  premises  at  the  time  the  covenant  was 
executed,  it  is  admitted  that  he  would  be  entitled  to  recover  only 
nominal  damages.  And  for  the  purpose  of  preventing  the  recovery 
of  any  more,  the  grantor  might  show  the  grantee's  seizin  at  the  trial. 

Treat,  0.  J.     This  record  is  very  voluminous,  and  numerous  errors 

are  assigned  upon  it;  but  on  a  careful  examination,  it  is  found  to  pre- 

I  sent  but  three  questions  for  the  consideration  of  the  court. 

j      First.  It  is  insisted  that  the  court  proceeded  to  render  final  judg- 

I  ment  for  the  plaintiff,  without  first  disposing  of  an  issue  of  fact  formed 

I  on  the  fifth  and  eighth  pleas.     At  an  early  stage  of  the  case,   the 

plaintiff  filed  a  special  replication  to  these  pleas,   concluding  to  the 

country,  but  the  record  fails  to  show  that  the  defendant  ever  added  a 
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similiter.  That  was  necessary  to  complete  the  issue.  There  was  then 
no  issue  which  the  court  was  bound  to  notice.  The  defendant  in  effect 
abandoned  the  pleas,  by  failing  to  join  the  issue  tendered  by  the  repli- 
cation. Tlie  case  of  Waters  v.  Simjysoti,  2  Gilman,  570,  is  precisely 
in  point,  and  fully  disposes  of  this  question.  Presumptions  are  often 
raised  in  favor  of  the  judgments  of  the  circuit  courts.  Thus,  after  a 
judgment  on  demurrer,  a  joinder  in  demurrer  will  be  presumed;  and 
after  verdict,  the  want  of  a  similiter,  will  not  vitiate  the  finding. 
But  such  j)resumptions  are  never  indulged  against  a  judgment.  A 
party  is  not  allowed  to  take  advantage  of  his  own  errors  and  omis- 
sions. 
[*338]  *  Sdcond.  The  declaration  is  on  a  promissory  note,  payable  to 
Ramsey  and  assigned  to  the  plaintiff.  The  sixth  re-amended 
plea  is  one  of  partial  failure  of  consideration,  and,  after  stating  in  sub- 
stance that  the  note  was  made  in  consideration  of  the  sale  of  a  town 
lot,  which  Ramsey  conveyed  to  the  defendant  with  covenants  of  good 
right  to  convey,  and  against  incumbrances,  proceeds  to  aver  that  a 
part  of  the  lot,  equal  to  three  hundred  and  fifty  dollars  of  the  purchase 
money,  had,  at  the  time  of  the  conveyance,  "■  been  sold,  under,  and 
by  virtue  of  the  revenue  laws  of  this  state,  to  one  Riddle,  in  the  year 
1844,  for  the  taxes  due  thereon  to  the  county  and  state  aforesaid,  for 
the  year  1843,  and  that  two  years  have  elapsed  since  said  sale  of  tho 
same  as  aforesaid,  and  the  same  has  not  been  redeemed,  whereby  the 
said  portion  of  the  said  premises  aforesaid  became  lost."  There  was 
a  special  replication  to  this  plea,  to  which  a  demurrer  was  overruled. 
It  will  not  be  necessary  to  advert  to  the  replication,  as  the  plea,  in 
the  opinion  of  the  court,  is  clearly  bad  on  general  demurrer.  The 
defence  relied  on  is  a  breach  of  the  covenants  contained  in  the  deed, 
and  in  pleading  it,  the  defendant  is  to  be  held  to  the  same  strictness 
as  in  declaring  in  an  action  brought  directly  on  the  covenants.  On 
every  principle  of  correct  pleading,  he  is  bound  to  set  forth  the  pro- 
ceedings under  which  the  lot  was  sold,  so  that  the  court  can  see  that 
the  covenant  has  been  broken;  or  he  must  make  the  general  averment 
that  the  sale  was  legally  made,  and  the  title  thereby  divested.  In  thiS' 
plea,  he  does  not  pretend  to  set  out  the  proceeding;  nor  does  he  make 
any  allegations  respecting  their  regularity  and  validity.  He  simply 
alleges  that  the  lot  had  been  sold  under  the  revenue  laws,  without 
avering  that  the  sale  was  duly  made,  or  stating  any  facts  showing  that 
the  title  passed  thereby  to  the  purchaser.  Stack  v.  McLeagan,  15  111. 
R.,  249  and  notes;  Brady  v.  Spruck,  27  111.  R.,  483. 

Third.  The  defendant  filed  amended  pleas  two,  three,  four,  five, 
seven,  nine  and  eleven,  all  intended  to  present  the  same  defence  —  a 
failure  of  consideration.  The  pleas  state,  in  substance,  that  the  note 
was  given  in  consideration  of  the  sale  of  a  town  lot,  which  Ramsey 
conveyed  to  the  defendant  with  a  covenant  of  seizin,  and  then  aver 
generally  that  he  was  not  seized.  To  these  pleas  the  plaintiff  filed  the 
following  replication:  "  That  heretofore,  to  wit,  on  the  eighth  day  of 
November,  a.  d.  1843,  tho  said  Silas  Ramsey  was  seized  in  fee 
[*23'J]simple  of  the  said  *rcal  estate,  by  title  derived  from  Thomas  i 
Baxter,  the  patentee,  by  a  regular  chain  of  deeds,  duly  recorded 
in  the  county  of  Adams  and  state  of  Illinois;  that  Mary  Ann  Freeman, 
wife  of  Elam  S.  Freeman,  claimed  to  have  some  title  to  said  real  es- 
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tate,  or  a  part  thereof,  derived  from  one  James  P.  Rose,  and  which 
the  said  James  P.  Eose  had  deriyed  from  one  John  Droullard,  and 
which  the  said  Droullard  claimed  under  an  alleged  title  from  said 
Baxter,  the  patentee,  which  was  not  of  record,  and  that  this  was  the 
only  conflicting  claim  of  title  to  the  said  real  estate;  that  on  the  8th 
day  of  November  aforesaid,  the  said  Ramsey  conveyed  the  said  real  es- 
tate to  one  Edward  Mullen,  by  deed  duly  executed  and  acknowledged, 
and  recorded  on  the  next  day,  and  the  said  Mullen  executed  to  said 
Ramsey  a  mortgage  on  the  said  real  estate  for  the  purchase  money,  and 
acknowledged  the  same  on  the  said  8th  day  of  November,  1843,  which 
was  duly  recorded  on  the  13th  day  of  November,  1843;  and  that,  on 
the  lOtli  day  of  December,  1844,  the  said  Edward  Mullen  sold  and 
conveyed  the  said  real  estate  to  the  said  James  E.  Eurness,  by  deed 
dated,  acknowledged  and  recorded  on  that  day,  the  mortgage  on  said 
property  being  unpaid  and  not  released;  that  subsequently  to  these 
transactions,  and  about  the  21st  of  April,  1845,  the  said  James  E. 
Furness  contracted  with  the  said  Ramsey  to  purchase  the  said  real  es- 
tate from  him,  for  the  consideration  of  six  hundred  dollars,  and  the 
said  Ramsey  accordingly  executed  a  deed  to  said  Furness  for  said 
property,  bearing  date  on  the  last  mentioned  day,  and  lodged  it  as  an 
escrow  in  the  hands  of  Wm.  H.  Ralston,  to  be  delivered  to  said  Fur- 
ness on  his  com]3liance  with  the  contract;  that  said  Furness  afterwards 
refused  to  comply  with  the  terms  of  the  purchase,  because  of  the  claim 
set  up  by  said  Mary  Ann  Freeman;  that  said  Furness,  afterwards,  to 
wit,  on  the  22d  day  of  May,  a.  d.  1845,  did  purchase  of  said  Mary 
Ann  Freeman  and  her  husband,  Elam  S.  Freeman,  their  title  to  said 
real  estate,  and  received  their  deed  therefor,  which  was  duly  recorded 
on  the  22d  of  October,  1845;  that  said  Furness  afterwards  offered  said 
Ramsey  to  complete  the  said  purchase  from  him,  if  he,  said  Ramsey, 
would  reduce  the  price  to  be  paid  for  it  by  the  deduction  of  one  hun- 
dred and  ninety  dollars  therefrom,  which  sum  the  said  Furness  (con- 
cealing the  fact  that  he  had  already  purchased  it)  declared  he  would 
have  to  pay  for  the  title  of  said  Mary  Ann  Freeman;  that  after- 
wards the  said  *Ramsey  consented  to  this  arrangement,  and[*240] 
gave  instructions  accordingly  to  the  said  Wm.  H.  Ralston;  that 
the  said  j^romissory  note,  bearing  date  the  25th  day  of  Mayf  a.  d.  1845, 
was  executed  accordingly  by  the  said  James  E.  Furness  to  the  said 
Ramsey,  and  on  or  about  the  4th  day  of  June,  a.  d.  1845,  the  said  deed 
from  the  said  Ramsey  to  the  said  Furness  was  delivered  by  the  said 
Ralston  to  the  said  Furness,  and  accej)ted  by  him,  and  the  said  mort- 
gage from  the  said  Mullen  to  the  said  Ramsey  was  duly  released  upon 
the  record  by  the  said  Ralstou,  as  attorney  in  fact  for  the  said  Ramsey; 
and  so  the  plaintiff  avers  that  the  said  Furness,  at  the  time  of  the  de- 
livery and  acceptance  of  the  said  deed  from  the  said  Ramsey,  was  in 
possession  of  the  only  other  title  or  claim  of  title,  that  had  ever  been 
set  up,  inconsistent  with  the  said  Ramsey's  title;  ajid  was  also  the 
purchaser  by  deed  from  the  said  Mullen,  to  whom  the  said  Ramsey 
had  previously  conveyed  it,  and  from  whom  he  had  taken  a  mortgage 
as  aforesaid;  and  he  further  avers,  that,  at  the  time  aforesaid,  there 
was  no  other  title  to  the  said  property,  except  as  stated  in  this  replica- 
,tion,  and  that  the  said  Furness,  and  those  claiming  under  him,  have 
never  been  disturbed  in  the  possession  of  the  same." 
24  — Vol.  11,  111.  185 
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The  court  overruled  a  demurrer  to  this  replication.  In  the  opinion 
of  the  court,  the  replication  presents  a  good  answer  to  the  pleas.  The 
pleas  set  wp  a  breach  of  the  covenant  of  seizin;  and  that  covenant  was 
broken,  if  at  all,  at  the  moment  it  was  made.  The  replication  shows 
that  the  only  conflicting  claim  of  title  to  the  lot  was  in  the  defendant, 
at  the  time  of  the  delivery  of  the  deed,  and  that  claim  was,  in  fact, 
purchased  in  by  him  at  the  cost  of  Eamsey.  It  is  attempted,  there- 
fore, on  the  part  of  the  defendant,  to  establish  a  breach  of  the  cove- 
nant, by  proving  that  he  was  himself  seized  instead  of  his  grantor. 
The  law  does  not  allow  this  to  be  done.  The  covenant  of  seizin  only 
extends  to  a  title  existing  in  a  third  person,  which  may  defeat  the  es- 
tate granted  by  the  covenantor.  It  does  not  embrace  a  title  that  may 
already  be  in  the  grantee.  The  grantee  is  estopped  from  setting  up 
the  title  previously  acquired  against  his  vendor.  This  precise  question 
was  decided  in  the  case  of  Fitch  v.  Baldioin,  17  Johnson,  161.  The 
court  there  say:  '"'it  can  never  be  permitted  to  a  person,  to  accept  a 
deed  with  covenants  of  seizin,  and  then  turn  round  upon  his 
[*241] grantor,  and  allege  that  his  covenant  is  *broken,  for  that,  at 
the  time  he  accepted  the  deed,  he  himself  was  seized  of  the 
premises.  If  there  had  been  fraud  in  the  case,  and  the  plaintiffs  could 
have  shown  that  the  testator  had  been  induced  by  undue  means,  and 
in  ignorance  of  his  rights,  to  take  a  deed  for  his  own  land,  there 
might  be  relief  in  a  court  of  equity."  See  also  the  case  of  Beehee  v. 
Swartivout,  3  Gilman,  1G2,  where  the  same  principle  is  recognized. 

It  is  insisted  that  the  replication  sets  up  facts  inconsistent  with  the 
deed,  and  therefore  seeks  to  vary  its  terms.  To  this  it  may  be  replied, 
that  the  deed  did  not  take  effect  until  it  was  delivered  by  Ralston,  and 
that  before  that  time  all  of  the  transactions  referred  to  in  the  repli- 
cation were  consummated.  The  true  question  is,  was  there  any  out- 
standing title  in  third  persons,  at  the  time  the  deed  became  operative, 
which  could  defeat  the  estate.  The  re]3lication  shows  that  such  was 
not  the  case,  and  it  is,  therefore,  a  complete  answer  to  the  pleas. 

The  judgment  of  the  circuit  court  must  be  affirmed,  with  costs. 

Judgment  affirmed. 

John  Weight  v.  Egbert  T.  M'Neely. 

Error  to  Logan. 

1.  Specific  perform ance  —  tender  requisite.  Where  a  bill  in  cliancery  is  filed, 
setting  up  a  parol  agreement,  that  the  complainant  was  to  be  permitted  to  redeem 
lands  sold  at  sheriff's  sale,  after  the  time  allowed  by  law  for  its  redemption  should 
expire,  the  court  will  not  enforce  a  specific  performance  of  the  agreement,  unless 
the  complainant  avers  and  proves  that  he  tendered  the  money  within  a  reasonable 
time,  and  keeps  his  tender  good.(l) 

Cited  —  Webster  v.  French,  post,  p.  defendant  or  justly  accounts  for  his  noa 

254;  Stephenson  v.   Thompson,  13  111.,  performance,  Stow  ^.  Russell,  36111.,  18; 

186;   B'd  of  Supervisors  v.  Henneberry,  B'd   of   Supervisors  i\    Henneberry,   41 

41  111.,  180.  111.,  180.  One  ought  not  to  be  compelled 

(1)  A  court  of  equity  will  not  compel  to  part  with  his  title   until  he  has  re- 
specific  performance  of  a  contract  unless  ceived  the  consideration  he  has  agreed  I 
the   iiarty  who   asked   the  decree  shall  to  accept  therefor,  nor  should  another  i 
show  h(^  has  specifically  performed  all  receive  a  title  until  he  has  paid  accord- 
those  acts  which  formed  the  considera-  ing  to  his  contract,     Allison  v.  Clark,  , 
tion  for  the  undertaliing  on  the  part  of  Breese(ed.,  1885),  273,  and  note  1. 
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2.  Contract  —  time  not  fixed  —  reasonable  time.  Altliough  no  definite  time 
was  fixed  by  the  agreement,  within  which  the  redemption  money  was  to  have  been 
paid,  yet  the  law  requires  that  it  should  be  paid  within  a  reasonable  time,  even 
if  a  tender  of  the  money  had  been  made  and  the  money  brought  into  court. (2) 
Here  the  sale  of  the  land  took  place  in  October,  1846,  and  the  bill  was  filed  in 
February,  1848.     Held  not  to  be  within  a  reasonable  time. 

3.  Consideration  —  warrant  to  confess  judgment.     A  warrant  of  attorney  to 
confess  a  judgment,  is,  of  itself,  a  sufficient  consideration  to  support  an  agreement. 

This  was  a  suit  in  chancery,  filed  February  24,  1848.  The  bill 
charges  that  on  the  30th  day  of  August,  a.  d.  1845,  the  sheriff  of 
Logan  county  sold  Wright's  lands  to  one  Samuel  Hill,  for  the  sum  of 
$353  27,  being  the  amount  of  principal,  interest  and  cost  due 
on  a  judgment  and  execution  in  favor  of  said  Hill  *against[*242] 
said  Wright.  The  said  lands  were  sold  en  masse,  though  they 
were  susceptible  of  more  advantageous  sale  by  parcels;  that  the  lands 
were  really  worth  at  least  eighteen  hundred  dollars,  and  that  Wright 
had  no  notice  of  the  sale  being  made  en  masse  until  a  few  days  before 
filing  his  bill ;  that  Wright,  being  indebted  to  said  M'Neely  and  one 
William  G.  Johnson,  they,  on  the  5th  day  of  June,  a.  d.  1846,  obtained 
a  Judgment  against  said  Wright,  on  a  cognovit  in  the  Logan  circuit 
court,  for  the  sum  of  $294  41;  that  said  M'JSTeely  is  the  son-in-law  of 
said  Wright,  and  that  said  Wright  was  induced  to  give  said  cognovit 
upon  the  express  promise  of  said  M'Keely,  made  on  behalf  of  himself 
and  said  Johnson,  that  whenever  they,  as  judgment  creditors,  would 
redeem  said  lands  from  said  sale  to  said  Hill,  and  hold  themselves  as 
security  for  such  redemption  money,  and  then  own  said  debt  to  be 
conveyed  to  said  Wright  whenever  he  should  pay  them  said  sums  of 
money;  that  said  M'Neely  and  Johnson  did  redeem  said  lands;  that 
M'Neely  has  since  purchased  Johnson's  interest;  that  Wright  has 
offered  to  pay  as  aforesaid  to  M'Neely,  and  demanded  a  conveyance, 
but  that  M'isTeely  fraudulently  refuses,  claiming  the  land  as  his  own 
of  right,  and  still  holding  his  judgment  against  Wright,  and  that  he 
had  originally  intended  to  defraud  Wright.  The  bill  also  charges  that 
Wright  had  been  in  possession  of  the  land  by  his  tenant  up  to  the  time 
of  filing  the  same.  Some  allegations,  and  a  prayer  for  an  injunction 
thereon,  are  all  unnecessary  to  be  stated.  The  bill  makes  said  M'Neely 
and  Hill  defendants,  waives  oaths  to  their  answer,  and  prays  that  upon 
tender  of  the  redemj^tion  money  and  interest,  and  the  amount  due 
on  M'Neely's  own  judgment,  M'Neely  be  compelled  to  convey  to 
Wright,  and  enter  his  judgment  satisfied,  and  adds  the  general  prayer. 
M'Neely's  answer  admits  the  sale  on  Hill's  execution,  but  does  not 
know  whether  made  en  masse  or  in  parcels;  admits  the  judgment  by 
cognovit  and  redemption  under  it;  that  he  is  Wright's  son-in-law; 
that  he  has  purchased  Johnson's  interest;  that  he  refuses  to  convey 
to  said  Wright,  and  refuses  to  enter  satisfaction  of  his  judgment. 
Denies  that  the  land  was  worth  any  thing  near  what  is  charged  in  the 
bill;  that  he  ever  promised  to  hold  the  land  in  security  as  charged  in 
the  bill;  that  he  procured  Wright  to  execute  the  cognovit,  or  any  other 

(2)  Reconsidered  and  modified  as  to  upon   to  do  so,  Johnson  v.  Dodge,    17 

the  rule  in  chancery,  Webster  «.  French,  111.,  442;   Wynkoop  v.  Cowing,  27  111., 

post,  p.  254;  B'dof  Supervisors  «.  Hen-  571;    Anderson  v.    White,    21   111.,    63; 

neberry,   41   111.,   180,  i.    e.,  it   is  time  Diven -y.  Blake,  44  HI.,  141;  see  Knox  v. 

enough  for  a  party  to  bring  purchase  Light,  12  111.,  86  and  note  1. 
money  into    court  when   he    is    called 
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consideration  than  as  a  mere  favor  to  Wright  in  the  saving  of 
[*243]costs;  that  Wright  has  been  in  *possession  as  charged;  that 
Wright  has  ever  offered  to  pay  as  alleged.  This  answer  states 
that  M'Neely  did,  in  mere  favor,  and  without  consideration,  promise 
Wright  that  he  might  redeem  the  land  at  any  time  before  the  spring 
of  1847,  and  that  he  would  have  kept  the  promise  had  the  offer  of  the 
money  been  made;  and  it  claims  that  the  tenant  on  the  lands  had, 
before  the  filing  of  the  bill,  attorned  to  M'Neely.  Hill  never  answered, 
and  Wright  filed  a  general  replication  to  M'Neely's  answer. 

Evidence  for  complainant: 

A.  A.  Eankin  deposes  that  '''  R.  T.  M'Neely  stated  to  me  he  was 
going  to  become  a  judgment  creditor  of  John  Wright,  in  Logan  county, 
and  levy  on  the  lands  that  Hill  had  sold,  and  have  them  sold  under 
the  execution,  so  as  to  give  Wright  longer  time  to  make  further 
arrangements,  and  befriend  him  in  the  operation,  so  as  to  keep  the 
lands  from  being  sacrificed;  and  his  whole  object  was  to  befriend 
Wright,  and  to  put  his  own  debt  in  such  a  situation  as  to  secure  him- 
self, and  also  to  befriend  Wright;  for  there  was  an  understanding 
between  him  and  Wright  how  the  matter  should  be  managed." 

James  Taylor  says:  "  After  the  judgment  was  obtained,  R.  T. 
M'Neely.  told  me  he  had  proposed  to  John  Wright,  if  he  would  confess 
a  judgment  in  his  favor,  he  would  redeem  the  land  that  had  been  sold 
by  Hill  in  Logan  county,  as  judgment  creditor,  and  give  Wright  further 
time,  as  he  was  afraid  Wright  might  not  redeem  the  land,  and  he 
would  probably  lose  his  debt,  and  as  he  had  a  partner,  he  felt  it  his 
duty  to  secure  the  debt  if  possible.  The  reason  he  assigned  for  not 
bidding  off  the  property  for  the  amount  of  both  judgments,  was  lo 
save  the  sheriff's  commissions.  He  told  me  it  was  his  intention  to  bid 
the  land  off  for  both  judgments,  when  he  went  to  Logan  county,  but 
when  he  got  there  he  found  he  could  save  several  dollars  by  bidding  it 
off  at  Hill's  judgment,  so  it  would  save  the  money  to  Wright  if  he 
redeemed  the  land.  After  M'Neely's  return  from  St.  Louis,  he  told 
me  that  John  Wright  had  taken  legal  stej)s,  and  as  he  was  so  fond  of 
law,  he  would  let  the  matter  be  settled  by  the  law,  and  he  would  noW' 
have  the  judgment  in  his  and  Johnson's  favor  collected,  since  he  had 
been  deviled  so  much.  He  was  so  kept  here  on  expenses  and  away 
from  business,  that  the  course  that  Wright  had  taken  was  injuring  him,i 

and  he  would  have  all  that  the  law  allowed  him." 
[*244J* William  M'Neely  says:  "Tilton  (R.  T.  Mc.)  told  me  that  he 
proposed  to  John  Wright  to  confess  a  judgment  in  his  and  John- 
son's favor,  in  consequence  of  the  family  connection  that  existed  —  John 
Wright  being  liis  father-in-law  —  and  it  would  save  cost;  that  he  would 
give  him  further  time  to  redeem  it,  without  naming  any  definite  time. 
At  a  subsequent  conversation,  that  Jolm  Wright  came  and  asked  liim 
how  long  he  Avould  give  him  to  redeem  the  place;  he  said  he  would 
give  him  until  next  spring  from  the  time  he  bid  the  land  off,  and  if  h© 
did  not  get  the  money  then,  they  would  have  to  take  the  place,  and  do 
the  best  they  could  with  it.  John  Wright  said  to  me,  'yon  may  say  to 
your  brother  that  if  he  will  settle  according  to  the  contract,  t  think 
the  money  can  be  got.'  I  delivered  the  message.  M'Neely  told  mfl 
there  was  no  contract  between  them." 

Joseph  L.  Price  gives  a  long  deposition,  the  substance  of  which  i^^ 
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that  E.  M'Neely,  in  the  spring  of  1847,  claimed  the  land;  said  Wright 
had  let  his  time  run  out;  admitted  that  he  had  originally  intended  to 
satisfy  his  and  Johnson's  judgment,  but  as  Wright  was  now  giving 
him  trouble,  he  would  not  do  it  unless  Wright's  wife  would  relinquish 
dower. 

Samuel  G.  Martin,  the  tenant  in  possession  of  the  land,  gives  a  long 
deposition,  the  substance  of  which  is,  that  he  got  possession  of  and  by 
contract  with  Wright,  and  has  held  it  ever  since;  that  he  thinks  lie 
is  still  Wright's  tenant,  but  is  not  very  certain;  that  M'Neely  and  his 
agent  have  talked  to  him  about  renting  of  them,  but  he  made  no  par- 
ticular contract,  though  he  did  some  repairs  on  the  place  at  then-  sug- 
gestion; that  M'Neely  came  on  the  place  with  a  hand,  and  did  some 
work;  and  that  he,  the  tenant,  considers  the  land  worth  seven  dollars 
per  acre. 

Stephen  Price  has  known  the  farm  since  1841.  In  1846  made  up  his 
mind  to  offer  Wright  $1,500  for  two  hundred  acres  of  it,  but  learning 
there  was  another  eighty  acre  tract,  he  was  not  able  to  buy  that,  too, 
and  so  never  made  any  offer.  Considers  the  Jiome  farm  one  of  the  best 
situations  in  the  neighborhood. 

David  Pence  knows  the  farm,  and  believes  it  was  worth  in  1846,  and 
now,  seven  dollars  per  acre.  (Jonsiders  it  the  best  farm  to  produce  in 
the  neighborhood. 

Colby  Knapp  says,  in  substance,  that  M'Neely's  agent,  in  company 
with  S.  Gr.  Martin,  employed  witness  to  sell  some  rent  corn 
on  the  place,  and  that  Martin  agreed  to  deliver  it  to  *whoever[*245] 
might  buy  it;  that  after  M'Neely,  the  agent,  left,  I  asked  Mr. 
Martin  who  he  recognized  as  his  landlord.  He  replied,  as  near  as  I 
can  recollect,  in  the  following  words:  "  I  hardly  know  myself,  but  the 
man  seems  to  come  it  over  me."  That  the  corn  was  not  in  fact  sold 
by  witness. 

James  Taylor's  deposition,  retaken  by  defendant,  says  the  same,  in 
substance,  as  before.  "  In  the  spring  of  1847,  heard  M'Neely  say 
that  he  had  given  Wright  time  enough  to  redeem  the  land;  that  he 
would  take  the  land  and  do  the  best  he  could  with  it." 

William  M'Neely's  deposition  retaken  by  defendant,  amplified  some, 
but  substantially  as  before.  Knows  the  land,  and  does  not  think  it 
could  have  been  sold  in  the  fall  of  1846,  subject  to  dower,  for  more 
than  $2  50  per  acre.  Martin  told  him  he  thought  it  could  not  be  sold 
for  more  than  a  thousand  dollars;  that  he  would  not  give  the  entrance 
for  one  of  the  eighties;  that  in  July  or  August,  1847,  he,  as  agent  of 
defendant,  called  on  Martin,  and  made  contracts  with  him  as  tenant 
of  defendant. 

The  plaintiff  objected  to  these  two  last  depositions. 

Thomas  L.  Harris'  deposition  proves  nothing  of  importance. 

George  N.  Miles  knows  the  land;  has  lived  within  twenty  miles  of 
it  for  a  long  time;  thinks  it  not  worth  more  than  three  dollars  per 
acre,  and  fifty  cents  per  acre  less  if  subject  to  dower. 

N.  M.  Whittaker  knows  the  farm  generally,  but  not  particularly; 
thinks  it  worth  three  or  four  dollars  per  acre. 

Berryman  Bougham  has  known  the  land  seventeen  years,  and  con- 
siders it  worth  seven  dollars  per  acre. 

William  G.  Johnson  gives  a  long  deposition,  showing  the  particulars 
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of  the  dissolution  of  partnership  between  M'Neely  and  himself,  but 
containing  nothing  of  importance  to  the  case. 

James  Primm  examined  by  defendant,  as  to  a  conTcrsation  with 
Wriglit,  sustains  the  bill  as  to  the  arrangement  with  M'jSTeely,  about 
confessing  judgment,  redeeming,  etc. ;  does  not  know  much  about  the 
land,  bat  thinks  it  might  be  bought  for  two  dollars,  cash,  per  acre. 
The  sheriff's  return  on  Hill's  execution,  and  also  on  M'Neely's  execu- 
tion, show  that  the  land  was  sold  en  masse,  in  both  instances. 

The  Gause  was  submitted  to  the  court  below  on  the  pleadings  and 
proofs,  on  which  the  court  dismissed  the  bill.  It  is  assigned  for 
error:  1.  Because  the  court  decided  against  the  evidence. 
[*246]*2.  Because  the  court  decided  against  law,  equity  and  evidence. 
3.  Because  the  court  erred  in  dissolving  the  injunction.  4. 
Because  the  court  erred  in  not  granting  relief  sought,  and  in  dismiss- 
ing complainant's  bill.  This  bill  was  heard  before  Mr.  justice  Treat, 
at  September  term,  1848. 

Lincoln"  &  Heendon,  for  plaintiff  in  error:  First,  it  is  proved 
that,  on  valid  consideration,  M'Neely  contracted  to  allow  Wriglit  a 
reasonable  time  to  redeem  the  lands,  and  that  he  afterwards  refused 
to  do  so;  or  if  not, 

Second,  that  he  fraudulently  inveigled  and  lulled  Wright  to  let  slip 
his  opportunity  of  redeeming  from  Hill;  or  if  not, 

Third,  that  the  sheriff's  sale  to  M'Neely,  on  his  redemption  from 
Hill  being  made  e7i  masse,  was  fraudulent,  or,  at  least,  irregular,  and 
should  be  set  aside.  1  Gilman,  435;  4  ibid,  389;  5  ibid,  171;  Illinois 
Statutes,  of  "Judgment  and  Execution,"  sec.  14,  15. 

S.  T.  Logan,  on  same  side:  Defendants  have  not  claimed  the  aid 
of  the  statute  of  frauds,  and,  therefore,  they  can  not  avail  themselves 
of  it.  Time  is  not  the  essence  of  a  contract  in  equity.  M'Neely  be- 
came the  purchaser  of  the  land  to  befriend  Wright,  and  to  save  the 
land  for  Wright,  as  well  as  to  save  his  own  debt,  and  it  was  for  these 
purposes  that  he  induced  Wriglit  to  give  the  cognovit;  they  were  both 
to  be  benefitted  by  it.  M'Neely  became  the  trustee  for  Wright  in 
holding  this  land.  This  is  the  same  in  principle  with  the  case  of 
Ferguson  v.  Sutphen,  3  Gilman,  547.  This  transaction  between 
M'Neely  and  Wright  is  in  the  nature  of  a  mortgage.  7  Monroe,  480; 
Ethringtony.  Harper,  3  J.  J.  Marshall,  353.  The  conveyance,  although 
from  a  third  person,  was  to  cover  a  loan  for  the  benefit  of  Wright,  to 
enable  him  to  redeem  the  land.  6  Monroe,  121;  1  LittelFs  Kep.,  193. 
M'Neely  got  the  land  for  a  very  inadequate  consideration,  which  is  to 
be  taken  as  evidence  that  the  intention  of  the  parties  was  not  to  con- 
vey the  land  absolutely.  The  form  of  this  contract  should  not  control 
the  substance  of  it;  which  was,  that  M'Neely  should  redeem  for 
Wright's  benefit,  and  hold  tlie  land  as  security  for  the  redemption 
money,  and  of  his,  M'Neely's,  own  debt. 

[*247]*Beo\vn  &  Yates,  for  defendant  in  error:  1.  The  evidence 
does  not  establish  the  contract  set  out  in  the  bill.  In  order  to 
ascertain  the  intention  of  the  parties,  the  court  will  look  at  their  situa- 
tion and  the  whole  transaction.  Frink  v.  Cole,  5  Gilman,  339.  Evi- 
dence to  establish  a  contract,  not  recognized  by  the  paper  title,  should 
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be  clear  and  explicit.  2  Fonblanque's  Eq.,  41,  and  note;  2  W.  C.  C. 
Eep.,  398;  8  Serg.  &  E.,  493;  1  Bibb,  610,  and  authorities  therein 
referred  to.  Parol  evidence  received  with  great  caution.  Ibid.  The 
case  is  more  loose  than  that  in  5  J.  Ch.  Rep.,  11,  12,  13;  which  was 
dismissed.  If  the  case  be  loose  and  inconclusive,  the  bill  should  be 
dismissed.  Webb  et  al.  v.  Alton  Marine  and  Fire  Insurance  Co.,  5  Gil- 
man,  226.  2.  Complainant  must  recover,  if  at  all,  according  to  tlie 
allegations  of  bill;  and  if  the  allegata  et  probata  do  not  agree,  the  bill 
will  be  dismissed.  ''Allegation  of  payment  when  due,  is  not  sustained 
by  proof,  at  a  subsequent  and  remote  day."  1  Scammon,  385-6;  M'Kay 
V.  Bissett,  5  G-ilman,  504,  505.  3.  Bill  should  be  dismissed  because  no 
proof  of  tender  of  money,  as  alleged  —  the  tender  being  necessary. 
Smith  and  others  v.  Sackett  and  others,  5  Gilman,  542.  4.  Where 
money  is  tendered,  it  should  be  brought  into  court,  in  the  case  of  a  bill 
to  enforce  the  specific  execution  of  a  contract.  5  Cilman,  547;  Doyle 
V.  Teas,  4  Scam.,  267;  18  John.,  559,  570.  5.  An  averment  "  of 
readiness  to  pay  whatever  shall  be  decreed,  is  an  all  important  aver- 
ment." There  is  no  such  averment  in  the  bill.  18  John.,  560;  1  Fonb. 
Eq.,  283.  6.  Promise  made  by  M'Neely  to  Wright,  after  purchase,  that 
he  would  give  him  nntil  spring  to  redeem,  can  not  help  the  case: 
because,  first,  complainant  stands  on  the  allegations  of  the  bill,  and  not 
upon  the  statements  of  the  answer,  and  must  recover  on  the  bill;  second, 
because  Wright  did  not  so  redeem  or  offer  to  redeem;  third,  because  the 
promise  was  without  consideration.  2  Marsh.,  57;  fourth,  because  the 
promise  is  to  be  looked  at  as  a  conditional  sale,  and  it  must  have  been 
complied  with  by  paying  the  money  within  the  time.  2  Marsh.,  57. 
7.  The  court  properly  refused  the  special  relief  prayed,  because  the 
promise  of  M'Neely,  whenever  made,  was  without  consideration,  and  it 
is  a  stern  rule  of  equity, that  it  will  not  enforce  the  specific  execution  of  a 
contract,  unless  it  is  based  on  some  fair  and  valuable  considera- 
tion. 5  Gilman,  225,  and  authorities  referred  to  in  the  *brief  in[*248] 
that  case.  8.  A  contract  made  by  a  Judgment  debtor,  with  a 
j  bidder  at  a  sale  under  execution,  to  buy  in  property,  and  take  title,  and 
j  hold  it  in  trust  for  him,  is  against  the  policy  of  the  law,  and  will  not 
be  enforced  in  chancery.  2  Marsh.,  57.  9.  There  is  no  proof  of  fraud; 
which  is  never  presumed.  10.  The  sale  to  Hill  can  not  be  set  aside, 
.  under  this  bill.  To  do  so,  would  be  rendering  a  decree  inconsistent 
'  with  the  structure  of  the  bill,  and  inconsistent  with  the  special  prayer. 
Cooper's  Eq.  Plead.,  14.  A  bill  to  recover,  necessarily  admits  the 
J!  validity  of  the  sale.  3  Gilman,  40.  Relief  inconsistent  with  the  speci- 
'  fie  relief  prayed  for,  will  not  be  granted  under  general  prayer.  18 
'  John.,  562;  Cooper's  Eq.  PL,  14.  To  obtain  relief  under  the  general 
prayer,  inconsistent  with  special  prayer  of  relief,  the  general  prayer 
should  be  in  the  disjunctive.  2  Paige,  396;  1  Hawke's  Rep.,  509.  11. 
Wright  having  knowledge  of  sale  to  Hill,  from  the  time  of  sale,  should 
have  redeemed  or  moved  to  set  the  sale  aside,  before  the  rights  of  third 
persons  intervened.  It  was  optional  with  Wright,  admitting  the  irreg- 
vilarity  of  the  sale  to  Hill,  to  abide  by  it,  and  if  he  made  no  move  to 
do  so,  M'Neely  had  a  right  to  suppose  that  he  was  content  to  abide  the 
sale,  and  he  had  a  right  to  redeem,  without  being  liable  to  have  his 
title  defeated  by  Wright  afterwards.  Where  one  or  two  innocent  per- 
sons are  to  suffer,  he  who  is  in  default  or  negligent  must  suffer.     12. 
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It  is  only  upon  the  ground  of  fraud,  or  that  some  one  may  have  been 
prejudiced  by  a  sale  of  real  estate  en  masse,  that  the  sale  svill  be  set 
aside  in  equity,  because  not  sold  in  separate  parcels.  Ross  v.  Meade 
et  dl.,  5  Gilman,  173.  13.  The  purchase  by  M'Neely  is  protected,  be- 
cause he  is  a  purchaser  for  a  valuable  consideration,  without  notice. 
5  Gilman,444;  1  ibid,  441;  Rev.  Stat.,  303.  14.  There  is  no  allegation 
in  the  bill  as  to  the  mode,  time,  etc.,  of  sale  to  M'Neely.  15.  There  is 
no  evidence  in  the  cause  as  to  the  manner  of  Hill's  sale  or  M'Neely's 
sale.  The  executions,  etc.,  copied  by  the  clerk,  constitute  no  part  of 
the  record. 

"W.  Thomas,  on  same  side:  The  questions  presented  by  the  record 
are:  1.  Was  there  such  a  contract  as  that  stated  in  the  bill,  and  if  so, 
is  the  complainant  entitled  to  a  specific  execution  of  it.  2.  If  there 
was  no  such  contract  as  stated  in  the  bill,  and  any  contract  is 
[*349]*  proven,  can  the  party  avail  himself  of  the  benefit  of  the  con- 
tract as  proven,  though  differing  from  that  alleged  in  the  bill, 
so  as  to  be  entitled  to  a  decree.  5  Gilman,  514.  3.  Can  the  court, 
upon  the  allegations  and  proof,  set  aside  the  sale  to  Hill? 

It  is  insisted:  1.  That  the  proof  does  not  sustain  the  bill.  2.  That 
the  contract,  as  set  forth  in  the  bill,  was  without  consideration. 
3.  That  assuming  the  contract  to  have  been  proven,  there  is  no 
proof  of  performance.  The  consideration  is  attempted  to  be  sus- 
tained by  showing  the  execution  of  a  power  of  attorney  to  confess  judg- 
ment. The  court  will  see,  however,  that  judgment  could  have  been 
obtained  without  the  power  of  attorney.  No  fact  is  stated,  nor  reason 
given,  to  the  contrary.  Upon  the  question  of  consideration  see  Story's 
Eq.,  95,  102.  Upon  the  question  of  performance,  see  same  authority, 
81,  85,  87;  1  Johnson's  Ch.  R.,  375;  1  Sugden  on  Vendors,  497,  500, 
501;  5  Gilman,  314.  The  answer  denies  the  contract  as  stated  in  the 
bill,  and  sets  out  what  must,  in  this  case,  be  assumed  to  be  the  truth, 
because  substantially  sustained  by  the  testimony,  to  wit,  that  defen- 
dant agreed  to  redeem  the  land  as  a  judgment  creditor,  and  give  com- 
plainant time  to  redeem  from  him  until  March,  1847;  yet  it  is  evident 
from  the  testimony,  especially  that  of  T.  L.  Harris,  esq.,  that  com- 
plainant did  not  execute  the  power  of  attorney,  with  a  view  to  this,  or 
any  other  contract  —  he  intended  to  redeem  himself. 

It  ought  to  appear  to  the  court,  that  some  offer  was  made,  (if  not 
tender  of  the  money)  to  comply  with  the  contract,  as  contended  for 
either  by  complainant  or  defendant:  the  proof  is,  that  "Wright  sent  a 
message  to  M'Neely  in  1847,  that  if  he,  M'Neely,  would  comply  with 
the  contract,  his  money  could  probably  be  had.  To  this  M'Neely 
replied,  there  is  no  contract.  Here  was  no  offer,  no  readiness,  or  even 
willingness  to  pay.  4  Scam.,  267.  There  is  no  evidence  before  the 
court,  as  to  the  manner  of  selling  by  the  sheriff.  Aside  from  the 
statements  in  the  bill  and  answer,  the  only  evidence  of  the  sale,  is  the 
execution  and  sheriff's  return,  copied  in  the  record.  Neither  this 
execution,  nor  the  execution  in  favor  of  M'Neely,  copied  in  the  record 
can  be  used  in  this  court,  because  they  do  not  constitute  part  of  the 
record.  Scott  v.  Petty,  5  Scam.,  410;  4  Scam.,  12G.  No  allegation 
is  made  in  the  bill  with  respect  to  the  sale  to  M'Neely,  nor 
[*250]no  complaint  that  this  sale  was  en  masse,  or  that  the  *lands 
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were  not  sold  in  parcels.  Upon  the  question  of  these  sales,  it  is 
insisted  that,  according  to  the  statements  of  the  bill,  the  complainant 
has  no  right  to  except;  the  right  to  relief  is  predicated  upon  the  ground 
that  M'Neely  purchased  for  complainant,  and  by  granting  the  prayer 
of  the  bill,  the  sale  is  affirmed.  If  the  sale  is  void,  the  complainant 
has  lost  nothing. 

Upon  a  bill  filed  by  the  creditors  of  Wright,  the  court  might  set 
aside  the  sales,  upon  being  satisfied  that  the  lands  sold  for  less  than 
their  value,  and  that,  by  the  agreement  between  these  parties,  they 
were  sold  for  less  than  they  would  have  brought  without  such  agree- 
ment.    All  such  agreements  are  contrary  to  the  policy  of  the  law. 

A.  LusrcoLN",  in  reply:  Complainant  has  proved  substantially  the 
allegations  in  his  bill,  whereas  the  answer  has  not  been  sustained  by 
proof.  Therefore  the  complainant  is  entitled  to  relief  upon  his  bill, 
whether  he  had  the  right  to  redeem  by  the  first  of  March,  or  to  redeem 
indefinitely.  The  authorities  cited  by  counsel  for  defendant,  are  cases 
of  specific  performance,  which  require  greater  strictness  in  the  con- 
struction of  the  agreement,  and  stand  upon  a  different  footing  than 
do  bills  claiming  to  redeem  property  left  in  the  hands  of  another  as 
security.  The  latter  class  is  assimilated  to  cases  arising  upon  mort- 
gages. The  sheriJT  acted  in  lieu  of  Wright  in  giving  the  security,  and 
the  decision  should  be  the  same  as  if  Wright  had  given  the  deed  in 
person.  2  Cowen,  324.  Parol  proof  is  admissible  to  show  the  design 
and  intention  of  such  contracts.  1  Wendell,  433,  437;  4  John.  Chan,, 
167.  If  Wright  did  promise  to  redeem  by  the  first  of  March,  and 
permitted  that  time  to  pass,  still  he  is  not  deprived  of  his  right  to 
redeem.  If  once  a  mortgage,  the  agreement  will  always  continue  a 
mortgage,  and  be  subject  to  the  same  rules,  even  though  it  is  agreed 
upon  its  face  that  it  should  become  an  absolute  deed.  2  Cowen,  324; 
8  Mass.,  159.  Wright  was  not  bound  to  tender  the  money  to  M'Neely, 
because  the  latter  had  already  declared  he  would  not  accept  the  money, 
if  it  should  be  tendered. 

Caton,  J.  The  premises  in  question  were  sold  by  virtue  of  an 
execution  against  the  complainant,  in  favor  of  one  Hill,  and 
before  the  *time  had  expired  within  which  Wright  had  to[*251] 
redeem,  he  gave  a  warrant  of  attorney,  upon  which  a  judgment 
was  confessed  in  favor  of  M'Neely  and  Johnson,  under  which,  as  judg- 
ment creditors,  they  redeemed  the  premises  from  the  sale  which  had 
been  made  under  Hill's  execution.  M'Neely  and  Johnson  then  issued 
an  execution  upon  their  judgment,  under  which  the  premises  were 
again  offered  for  sale,  when  they  bid  the  amount  which  they  had  paid 
for  the  redemption  of  the  premises,  and  there  being  no  higher  bid,  the 
premises  were  struck  off  to  them,  and  they  took  a  sheriff's  deed, 
according  to  the  provisions  of  the  statute.  Subsequently,  Johnson 
transferred  his  interest  in  the  lands  to  M'Neely. 

This  bill  was  filed  by  Wright,  alleging  these  facts,  and  that  M'Neely 
agreed  with  him,  at  the  time  he  applied  for  the  warrant  of  attorney, 
that  if  he  would  execute  it,  they,  M'Neely  and  Johnson,  would  redeem 
the  lands  from  the  former  sale,  and  hold  them  as  security  for  the 
amount  of  their  judgment,  and  the  amount  of  redemption  money 
"which  they  should  pay,  and  that  they  would  allow  the  complainant  to 
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redeem  the  premises  by  paying  the  amount  of  the  redemption  money 
and  the  last  judgment;  and  that  upon  such  redemption  they  would 
convey  the  premises  to  him.  The  bill  avers  an  offer  to  pay  the  money, 
and  that  M'Neely  refused  to  receive  it,  or  to  make  the  conveyance,  and 
that  he  threatens  to  issue  execution  and  collect  the  full  amount  of  the 
judgment  in  favor  of  himself  and  Johnson.  The  bill  seeks  a  specific 
performance  of  the  agreement,  and  to  have  the  judgment  declared 
satisfied. 

The  defendant  in  his  answer  denies  the  making  of  the  agreement, 
but  does  not  set  up  the  statute  of  frauds,  and  he  insists  upon  his  right 
to  collect  the  judgment. 

We  are  satisfied  that  an  agreement  is  proved,  substantially  as  charged 
in  the  bill,  but  there  is  an  insuperable  objection  to  a  decree  for  its 
specific   performance.      The   complainant   has    totally  failed   in   his 
attempt  to  prove  a  tender  of  the  money;   nor  has  he  brought  it  into  j 
court  as  he  should  have  done,  even  if  he  had  proved  a  tender.      This 
was  indispensable,  for  we  consider  this  simply  as  an  agreement  for  the 
conveyance  of  land.      Doyle  v.  Teas,  4  Scammon.       Even  should  this  ] 
transaction  be  considered  in  the  nature  of  a  mortgage,  the  complain- 
ant does  not  show  himself  entitled  to  the  relief  sought;  for  he 
[*252]not  only  fails  *to  prove  a  tender  of  the  money,  but  he  does  not 
expressly  make  a  present  offer  to  pay  it;  and  there  are  no  exist- 
ing circumstances  shown,  superseding  the  necessity  of  such  tender  and 
offer,  as  was  the  case  in  Smith  v.  Sackett,  5  Oilman,  534.     But,  as 
before  remarked,  Avithout  going  into  a  discussion  of  tlie  subject  at , 
length,  we  do  not  consider  that,   by  the  true  construction  of   this  i 
agreement,  it  should  be  held  to  be  a  mortgage.     Although  no  definite 
time  was  fixed  by  the  agreement  for  the  payment  of  the  money,  yet 
the  law  would  require  that  it  should  be  paid  within  a  reasonable  time.  ] 
Here  we  think  was  an  unreasonable  delay,  when  all  the  circumstanceaj 
are  considered,  even  if  a  tender  had  been  made,  and  the  money  brought 
into  court  at  the  time  this  bill  was  filed.      The  second  sale  took  plac 
in  October,  1846,  and  this  bill  was  not  filed  until  February,  1848.  The 
primary  object  of  the  defendant  was  to  secure  the  debt  due  to  himself 
and  Johnson;  in  order  to  do  which  he  was  willing  to  make  a  consider- 
able advance,  to  the  manifest  embarrassment  of  the  mercantile  busi- 
ness.    The  delay  was  longer  than  either  party  could  have  contemplated 
at  the  time,  and  we  think  beyond  what  should  be  tolerated. 

It  was  insisted  upon  the  argument  that  the  agreement  was  entirelyj 
voluntary,  and  without  any  sufiBcient  consideration.  In  this,  however,' 
we  can  not  concur.  The  warrant  of  attorney  to  confess  the  judgment 
was  of  itself  a  sufficient  consideration  to  support  the  agreement.  Besides^ 
at  the  time  the  agreement  was  entered  into,  a  considerable  time 
remained  Avithin  which  Wright  himself  might  have  redeemed;  and 
this  ho  suffered  to  elapse  without  redeeming,  as  the  agreement  implied 
that  he  should.  \ 

We  think,  however,  by  a  fair  construction  of  the  agreement,  the 
defendant  ought  not  to  be  allowed  to  collect  the  judgment  of  M'Neely 
and  Johnson  against  Wright;  although  it  is  not  shown  that  the  agree- 
ment stipulated,  in  express  terms,  that  M'Neely  and  Johnson  should  I 
bid  the  amount  of  tlieir  judgment,  besides  the  amount  of  the  redemp- 
tion money,  upon  the  second  sale;  yet  that  may  be  fairly  implied  aa 
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one  of  its  provisions.  By  the  agreement,  the  complainant  had  the 
right  to  redeem  from  the  second  sale,  by  paying  the  amount  of  the 
judgment,  as  well  as  the  first  redemption.  This  shows  that  both 
parties  intended  that  the  last  judgment  should  be  satisfied  by  the  last 
rule.  The  reason  which  M'Neely  assigned  for  not  bidding  more 
than  the  *amount  paid  to  redeem  from  the  sale  to  Hill,  was,  that[*253] 
he  might  save  Wright  the  commissions  to  which  the  sheriff  would 
have  been  entitled,  upon  the  increased  bid.  This  manifests  an  inten- 
tion on  the  part  of  M'Neely,  at  that  time,  to  consider  that  as  done 
which  should  have  been  done.  It  was  the  declared  intention  of 
M'Neely  to  secure  the  last  judgment;  and  as  the  complainant  was  to 
have  the  privilege  of  redeeming  from  the  sale  to  him,  this  could  only 
be  done  by  either  actually  or  equitably  bidding  the  amount  of  that 
judgment.  M'Neely  should  not  be  allowed  now  to  say  that  he  did  not 
bid  as  much  as  he  agreed  to,  and  that  hence  that  judgment  is  not  sat- 
isfied, and  as  the  object  of  M'Neely  in  omitting  to  bid  the  increased 
amount,  was  to  save  Wright  from  the  jjayment  of  costs,  the  latter  may 
be  estopped  from  complaining  that  the  increased  bid  was  not  actually 
made;  but  then  he  has  a  right  to  insist  upon  its  being  considered  as 
done.  Had  Wright  made  out  such  a  case  as  would  authorize  him  to 
redeem  under  the  agreement,  M'Neely  would  hardly  be  satisfied  if  we 
did  not  require  him  to  pay  the  amount  of  this  judgment,  as  well  as  of 
the  original  redemption  money.  If  Wright  had  redeemed,  or  should 
now  be  allowed  to  redeem,  by  paying  both  amounts,  this  judgment 
would  undoubtedly  be  satisfied,  and  the  same  consequences  must  fol- 
low where  the  defendant  keeps  the  land,  which  he  seems  anxious  to 
do,  instead  of  receiving  the  money.  It  may  be  said,  that  if  Wright 
had  redeemed  under  the  agreement,  he  would  thereby  have  paid  the 
judgment;  but  that  is  not  so,  for  the  money  would  not  have  been  paid 
under  the  obligation  created  by  the  judgment,  but  under  the  right 
existing  in  the  agreement.  It  can  not  be  doubted  that  both  parties 
expected,  at  the  time  the  agreement  was  made,  that  Wright  would 
redeem  under  it;  especially  when  we  remember  that  the  land  was 
worth  considerably  more  than  double  the  amount  which  he  was  to  pay 
in  order  to  redeem;  and  this  fact  ought  to  reconcile  M'Neely  to  a  de- 
cree restraining  him  from  collecting  that  judgment. 

So  much  of  the  decree  of  the  circuit  court  as  dismisses  the  bill,  is 
reversed,  with  costs;  and  so  much  of  said  decree  as  adjudges  each 
party  to  pay  his  own  costs,  is  affirmed;  and  a  decree  will  be  entered 
here,  declaring  said  judgment  satisfied. 

Decree  modified. 

*Bela  0.  Webster  and  George  L.  Huntingto^st  v.  Augustus  [*254] 

C.  French  et  al 

Error  to  Sangamon. 

1.  Sale  —  secret  bids,  fairness.  Where  sales  are  made  upon  secret  bids  (candle- 
stick biddings),  or  sealed  proposals,  as  well  as  in  sales  by  open  bids,  any  thing 
wliich  prevents  fair  competition,  or  tends  to  give  one  party  an  unfair  advantage 
over  another,  will  be  discountenanced. 

2.  Same.  The  law  requires  good  faith  and  fair  dealing,  as  well  in  cases  of  sale 
by  sealed  proposals,  as  by  open  bids.  In  both  cases,  effects  and  consequences  are 
to  be  considered,  in  determining  what  fair  dealing  and  the  true  intent  of  the 

^transactions  require. 
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3.  Parties  to  suit — chancery.  As  a  general  rule  in  chancery,  all  parties 
interested  in  the  object  of  the  suit  must  be  made  parties,  before  the  court  will 
proceed  to  a  final  determination. (1)  This  rule  is  not  an  arbitrary  and  inflexible 
one,  but  is  adopted  as  a  matter  of  convenience,  for  promoting  the  ends  of  justice; 
and  whenever  its  application  would  defeat  those  ends,  the  rule  itself  must  gener- 
ally give  way.  i 

4.  Tender  —  rule  in  chancery.     A  court  of  chancery  is  not  bound  by  any  fixed 
rule,  in  relation  to  the  tender  of  money.     The  money  may  at  any  time  be  ordered    | 
into  court,  when  the  rights  of  a  party  require  it.     It  is  time  enough  for  a  party  to    ; 
bring  purchase  money  in  to  court,  when  he  is  called  upon  to  do  so.(2) 

5.  Cases  —  reconsidered.  The  ruling  of  this  court  on  the  subject  of  tender  of  j 
money,  in  the  case  of  Doyle  «.  Teas,  in  4  Scammon,  202;  DeWolf  v.  Long,  in  2  Gil-  : 
man,  679,  and  in  Wright  v.  M'Neely,  in  this  volume,  p.  603,  reviewed  and  recon-  >, 
sidered.  J 

This  was  a  bill  filed  in  the  Sangamon  circuit  court,  to  enforce  a  .] 
conveyance  of  the  Quincy  House  to  the  complainants.  \ 

The  state  of  Illinois  was  the  owner  of  the  Quincy  House  property,  j; 
in  Quincy,  Adams  county.  An  act  authorizing  a  sale  of  this  property,  ,ij 
was  passed  February  12,  1849.  See  Laws  of  1848-9,  p.  107.  The 
governor  was  directed  to  sell,  for  state  indebtedness,  to  the  highest 
and  best  bidder,  after  advertising,  etc. ;  payment  for  the  purchase  to 
be  made  in  three  instalments;  the  first  on  the  day  of  sale,  the  second 
in  one  year,  and  the  third  in  two  years  thereafter. 

The  governor  was  required  to  receive  sealed  bids  from  all  persons, 
until  first  July,  1849,  and  at  that  time  to  open  and  compare  the  bida 
in  the  presence  of  the  secretary  of  state  and  treasurer;  who  should 
then  declare  the  highest  responsible  bidder  to  be  the  purchaser.  The( 
purchaser,  on  payment  of  the  first  instalment,  to  receive  a  certificate 
of  purchase,  which  should  entitle  him  to  a  deed,  on  the  payment  of 
the  other  two  instalments.  Upon  the  payment  of  the  whole  amount, 
the  governor  was  authorized,  in  his  oflficial  capacity,  to  convey,  by  deed,, 
all  the  right,  title  and  interest  which  the  state  had  in  the  property. 

The  governor  advertised  according  to  law.  The  first  day  of  Juljl 
being  Sunday,  the  opening  of  bids  was  deferred  until  tht 
[*355]*succeeding  day.  On  opening  and  comparing  the  bids,  it  waa 
found  that  Jacob  Bunn  had  bid  $15,250;  E.  A.  Thompson 
$17,000;  John  W.  M'Fadden,  John  R.Webster  and  W.  W.  B.  Powera 
$17,000;  C.  A.  Warren  $17,250;  B.  C.  Webster  and  Geo.  L.  Hunting, 
ton  $21,100.  There  was  also  found  among  the  papers  opened,  a  propose 
tion  from  Henry  Root  &  Co.,  (composed  of  Root,  Rodgers  and  Holmes,) 
as  follows: 

"  We,  the  undersigned,  propose  to  pay  the  State  of  Illinois  five  hun- 
dred dollars  more  than  any  bid  made  for  the  Quincy  House  property, 
up  to  10  o'clock,  A.  M.,  3d  July,  1849. 

*' Henry  Root  &  Co." 

And  also  the  following  from  Ash  &  Diller  (composed  of  Horace  FJ 
Ash  and  Isaac  R.  Diller); 

"  We,  the  undersigned,  propose  to  give  for  the  said  Quincy  Hoasi 
and  property,  the  sum  of  six  hundred  and  one  dollars  over  and  abov< 

Cited  —  Richardson  v.  Ford,  14  111.,  (2)  See  Wright  v.  M'Neeley,  aw<e,  J 
832;  EXPLAINKD  —  Clark  v.  Ewing,  87  241  and  note  2;  also,  Knox -y.  Light,  1 
111.,  344.  111.,  86  and  note  1. 

(1)  SeeGilhamt).  Cairns,  Breese  (ed.,  p 

1885),  p.  124,  note  1.  i 
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tlie  highest  bid  of  the  highest  responsible  bidder  for  said  house  and 
property,  made  according  to  the  advertisement  of  tlie  governor. 

"Ash  &  DiLLER." 

The  bid  of  Webster  and  Huntington  being  the  highest  specific  amount, 
the  governor  added  thereto  the  five  hundred  dollars  excess  proposed  to 
be  given  by  Eoot  &  Co.,  making  $21,600,  and  to  this  aggregate  sum 
added  six  hundred  and  one  dollars,  the  excess  proposed  to  be  given  by 
Ash  &  Diller,  making  a  total  of  $22,201.  And,  at  this  sum,  awarded 
the  property  to  Ash  &  Diller. 

Ash  &  Diller  did  not,  as  required  by  law,  pay  the  first  instalment  on 
the  day  of  sale,  and  give  the  security,  nor  offer  to  do  so,  for  the  payment 
of  the  other,  but  instead  thereof,  gave  their  bond  to  do  so  at  a  future 
day.  In  about  fifteen  days,  they  tendered  the  first  payment,  and  the 
necessary  obligations  for  the  payment  of  the  other  two,  which  the  gover- 
nor received  for  safe  keeping,  but  declined  to  give  a  certificate  of  pur- 
chase, until  he  should  become  satisfied  as  to  their  right  to  receive  the 
property. 

Webster  and  Huntington,  on  the  day  of  sale,  offered  to  pay  the  first 
instalment,  and  give  proper  and  acceptable  security  for  the  others,  as 
directed  by  law;  but  the  governor  refused  to  receive  the  same, 
stating  that  he  had  determined  to  accej)t  the  proposal  *of  Ash[*256] 
&  Diller.  And  for  greater  caution,  and  to  preserve  as  far  as 
possible  their  equitable  rights,  did,  on  the  succeeding  day,  (and  before 
Ash  &  Diller  had  made  either  payment  or  tender,)  tender  to  the  governor 
the  first  instalment  and  security  (admitted  by  him  to  be  sufficient)  for 
the  other  two,  which  he  again,  and  for  the  reasons  before  given,  refused 
to  accept.  Afterwards,  the  governor,  on  payment  of  the  amount  at 
which  he  had  awarded  the  property  to  Ash  &  Diller,  to  wit,  $22,201, 
conveyed  by  deed  to  them,  and  they  to  Philip  C.  Johnson;  their  proposal 
having  been  filed  by  his  consent  and  procurement,  and  he  being  privy 
to  all  the  proceedings  and  equities  involved  in  the  premises,  and  a  pur- 
chaser with  full  notice. 

The  cause  coming  on  to  be  heard  at  the  August  term  of  the  Sangamon 
circuit  court,  1849,  the  default  of  Root,  Rodgers  and  Holmes  was 
entered,  and  judgment  pro  confesso  taken  as  to  them.  The  governor,  by 
his  counsel,  and  Ash  &  Diller  and  Johnson,  by  their  counsel,  severally 
filed  demurrers  to  the  complainants'  bill.  It  was  stipulated  by  the 
parties,  for  the  purpose  of  bringing  this  case  properly  before  this  court, 
that  the  circuit  court,  Davis,  judge,  presiding,  should  pro  forma  sustain 
the  demurrers,  and  dismiss  the  bill.  To  reverse  this  decision,  and  to 
set  aside  the  conveyances  from  the  governor  to  Ash  &  Diller,  and  from 
them  to  Johnson,  and  to  compel  a  conveyance  to  the  complainants  for 
the  sum  proposed  to  be  given  in  their  bid,  is  the  object  of  this  writ  of 
error. 

S.  T.  LoGAJsr,  for  plaintiff  in  error. 

Lincoln  &  Herndon,  on  the  same  side,  presented  the  following 
points  and  authorities:  This  bidding  of  Ash  &  Diller,  of  six  hundred 
dollars  more  than  the  highest  bid,  is  not  a  specific  bid.  It  is  a  gambling 
business  —  a  stock  jobbing  transaction  —  an  evasion  of  the  law,  and  a 
total  subversion  of  the  manifest  intention  of  the  legislature.  Laws  of 
1849,  page  107;  2  Kent,  536,  540;  5  Gilman,  513.     The  bidding  of 
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plaintiffs  in  error  is  a  contract,  and  a  bill  for  specific  performance  will 
lie.  Mandamus  is  not  the  proper  remedy,  but  only  a  bill  for  specific 
performance.     Chitty  on  Contracts,  238,  239;  2  Kent,  537,  538;  Story 

on  Contracts,  sees.  322,  323,  341,  342;  Story's  Eq.  Jur.,  sees. 
[*257]713,  714,  715,  716;  *Babingtou  on  Auctions,  30, 159, 162.     The 

government  is  the  agent  of  both  parties.  Laws  of  1849,  page  107; 
2  Kent,  539;  Story  on  Contracts,  sec.  319.  This  contract  will  be  en- 
forced and  decreed,  although  the  state  cannot  and  is  not  a  party  in 
the  bill,  and  the  state  has  an  interest  in  the  result  of  the  suit.  5  Con- 
densed U.  S.,  766;  9  Wheaton,  738;  1  Douglass'  Mich.  K,  527;  1  ibid, 
225.  This  tender  Avas  in  due  time,  and  was  properly  kept  by  Webster 
and  Huntington.     24  Pickering,  168. 

M.  Bratmaj^",  for  plaintiffs  in  error,  submitted  the  following  points 
and  authorities:  1.  The  jjolicy  of  open  sales  at  auction,  is  to  produce 
competition  by  disclosing  to  each  bidder  the  sum  bid  by  his  adversary, 
and  giving  him  an  opportunity  to  advance  upon  that  sum.  Each  bid- 
der has  before  him  a  certain  sum  against  which  to  bid,  so  that  in  each 
case,  to  make  a  bid  is  to  name  a  sum.  Even  if  one  offers  to  give  so 
much  over  the  highest  bid,  his  offer  is  a  good  bid,  because  it  follows  a 
bid  of  a  definite  sum,  already  known,  and  is  susceptible  of  instant  com- 
putation, or  rather  requires  no  computation.  2.  The  policy  of  sales, 
ujjon  sealed  or  secret  bids,  is  to  stimulate  purchasers  to  bid  high,  by 
concealing  from  each  a  knowledge  of  the  bid  of  all  others,  and  com- 
pelling them  to  inquire  and  bid  according  to  the  real  value  of  the  prop- 
erty, without  the  chance  of  bidding  again,  after  the  first  failure.  All 
collusion  and  fraud  being  impossible,  by  reason  of  their  bids  being 
secret,  each  is  compelled  to  offer,  at  first,  the  full  amount  he  is  willing 
to  give.  The  highest  bid  takes  the  property,  and  if  there  is  but  one 
bid,  it  is  the  same.  3.  At  the  moment  appointed  for  opening  bids,  all 
stand  ui:)on  the  same  footing.  No  one  has  precedence  of  another.  In 
contemplation  of  law,  they  are  opened  and  their  contents  announced 
at  the  same  time.  And  the  right  of  the  highest  bidder  to  have  the 
property  awarded  to  him,  accrues  instantly;  for  the  transaction  is  in 
the  nature  of  a  bargain  and  sale,  where  a  written  j)roi30sal  has  been 
made  by  the  vendor,  and  accepted  in  writing,  according  to  its  terms, 
by  the  vendee.  4.  Furthermore,  no  proposal,  Avhich  does  not  respond 
to  the  advertised  terms,  by  naming  a  distinct  and  certain  sum,  can  be, 
deemed  a  bid;  for  it  is,  of  itself,  not  susceptible  of  definition  or  com-| 

putation.  To  be  recognized  as  a  bid,  a  proposal  must  contain  a 
[*258] distinct  proposition,  which  can  be  acted  upon,  *takeu  alone, 

and  without  reference  to  any  thing  out  of  itself.  For  example, 
a  proposal  is  filed  to  give  one  dollar  more  than  any  other  bid,  and  there 
is  no  other  bid;  or  suppose  all  the  proposals,  no  matter  how  many,  are 
of  the  same  character.  The  result  would  be  no  sale.  5.  It  follows, 
then,  that  the  bid  of  Webster  and  Huntington,  was,  at  the  moment  of 
opening,  the  highest  and  best,  and  that  their  right  to  have  the  prop- 
erty awarded  to  them,  then  became  perfect.  It  also  follows  that  the 
proposal  of  Ash  &  Diller  was  not  a  valid,  perfect  bid,  entitled  to  be 
noticed.  It  could  not  afterwards  be  perfected  by  comparison  with 
good  bids,  so  as  to  make  it  available;  for  the  time  for  receiving  bids 
had  gone  by.     It  must  stand  as  it  stood  at  first.     Gov.  French  had  no 
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more  right  to  perfect  it  and  give  it  retrospective  effect,  so  as  to  cut  off 
the  right  of  "Webster  and  Huntington,  than  he  had  to  permit  a  written 
alteration  of  a  bid  for  the  same  purpose.  6.  The  character  of  the  bids 
was,  at  the  moment  of  being  opened,  fixed  and  determined  by  their 
own  terms;  and  it  was  the  duty  of  the  governor  to  declare  the  fact. 
Like  an  auctioneer,  he  was,  for  the  purpose  of  the  sale,  the  agent  of 
both  parties.  It  will  be  contended  that,  in  receiving  and  opening  bids 
and  announcing  the  result,  the  governor  performed  an  executive  duty. 
It  is  not  so.  Signing  bills  passed  by  the  general  assembly,  granting 
pardons,  and  various  other  acts  of  a  like  character,  devolving  on  the 
executive  office  by  the  constitution,  imply  the  exercise  of  a  discretion, 
which  may  not  be  questioned  in  a  proceeding  like  this;  but,  putting 
an  advertisement  in  a  newspaper,  taking  letters  out  of  the  post  ofl&ce, 
opening  them  and  reading  aloud  their  contents,  in  the  hearing  of  par- 
ties interested  therein,  can  scarcely  be  said  to  be  executive  functions, 
around  which  the  constitution  and  the  common  law  have  thrown  such 
solemn  safeguards.  A  sheriff,  a  master  in  chancery,  a  special  commis- 
sioner, or  Eiehard  Eoe,  by  name,  could  have  performed  the  duty  as 
well  under  the  law;  and  the  fact  that  the  person  selected  to  perform 
it  was  governor  of  the  state,  did  not  take  the  case  out  of  the  common 
rule,  or  invest  it  with  additional  sacredness.  The  making  of  the  deed, 
however,  was  required  to  be  done  by  the  governor  "in  his  official 
character  "  —  that  being  a  duty  imposed  by  section  25  of  article  4  of 
the  constitution,  and  an  executive  act.  As  to  executive  discretion, 
see  Marbury  v.  Madison,  1  Cond.,  274-5-6-7.  As  to  judicial 
*discretion,  see  1  Oond.,  19,  and  notes.  7.  Objection  is  made[*259] 
to  this  form  of  proceeding,  because  it  affects,  though  indirectly, 
the  interests  of  a  sovereign  state,  and  shelter  sought  behind  the  con- 
stitutional exemption  of  states  from  suit.  But,  the  case  of  Osborne  v. 
The  Bank  of  the  United  States,  5  Condensed  Rep.,  760,  so  clearly 
develops  the  true  doctrine  on  this  point,  as  to  remove  all  doubt,  and  to 
prove  that  an  aggrieved  party  can  not  be  barred  of  his  remedy,  because 
a  state  may  be  affected,  even  though  it  be  in  a  more  direct  manner 
than  in  the  case  at  bar.  8.  The  law  requires  that  the  purchaser  shall, 
on  the  day  of  sale,  pay  one-third  of  the  purchase  money,  and  give 
security  for  the  balance.  Ash  &  Diller  did  neither  of  these  things. 
They  were  not,  therefore,  in  contemplation  of  law,  "  responsible  bid- 
ders." Their  proposals  should,  therefore,  have  been  rejected,  even 
though  their  bid  had  been  a  valid  one. 

Stuaet  &  Edwards,  with  whom  was  W.  I.  Ferguson,  presented 
the  following  points  and  authorities:  This  is  a  bill  for  a  specific  per- 
formance of  a  contract.  In  order  to  maintain  the  bill,  two  things 
I  must  occur:  First,  there  must  be  a  contract,  and,  second,  a  person 
j  contracting,  from  whom,  by  its  process,  this  court  can  coerce  the  per- 
I  formance  of  the  contract  sought  to  be  enforced.  I  deem  this  proposi- 
I  tion  self  evident.  If  there  is  no  contract  according  to  the  legal  mean- 
!  ing  of  the  term,  there  is  nothing  for  this  court  to  enforce,  at  least 
\  upon  a  bill  of  this  nature.  If  the  person  who  alone  could  not,  by  any 
||  process  within  the  power  of  the  court,  be  compelled  to  perform  it,  then 
i  this  court  will  refuse  to  interfere.  It  is  a  settled  principle  in  equity 
I  not  to  interfere  where  no  decree  for  the  specific  performance  of  the 
!  whole  agreement  can  be  made. 
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This  bill  is  without  a  parallel,  except  partially  in  one  case,  in  the 
whole  history  of  jurisprudence.  In  this  particular  case,  the  aid  of  the 
court  is  sought  to  review  and  control  the  acts  of  the  executive,  parts 
of  which  are  admitted  to  be  official.  It  is  not  unreasonable  to  require 
that  the  gentlemen  should  adduce  some  authority  in  support  of  their 
view  of  the  case;  and  if  that  authority  can  not  be  found  in  some 
adjudicated  case,  it,  at  least,  should  be  shown  that  some  clear  right  of 
the  complainants  has  been  violated,  and  that  some  equally  clear  prin- 
ciple of  equity  requires  that  this  court  should  assist  them  in  the  main- 
tenance of  that  right. 
[*260]*The  legislature  has  seen  proper  to  confer  certain  authority 
upon  the  executive;  not  upon  the  individual,  but  upon  the 
individual  in  his  official  capacity.  In  so  doing,  they,  as  representa- 
tives of  the  people,  have  reposed  confidence  in  the  judgment,  the  dis- 
cretion and  integrity  of  that  officer,  and  when  this  court  attempts  to 
reverse  the  acts  of  that  officer  in  the  exercise  of  the  power  conferred 
by  the  legislature,  the  power  of  the  court  should  be  incontrovertible, 
aiid  the  right  of  the  party  complainant  indubitable.  The  state  is  a 
necessary  party,  and  as  no  suit  could  be  maintained  against  it,  the 
court  has  no  jurisdiction.  As  to  parties,  Story's  Eq.  PL,  sec.  81; 
Walker's  Mich.  Eep.,  9.  The  case  of  Osborne  v.  Bank  of  U.  S.,  5 
Con.  U.  S.,  766,  is  no  authority  against  this  position.  The  property 
involved  in  this  controversy  is  the  property  of  the  state.  Her  interest 
is  direct  and  immediate;  not  a  mere  passive  subject  of  the  jurisdiction, 
but  is,  if  this  suit  is  maintained,  required  through  her  agent  to  be  an 
active  party  in  carrying  out  the  decree.  When  the  suit  seeks  to  divest 
the  title  of  the  government,  the  court  of  chancery  can  not  entertain 
jurisdiction.  1  Daniel's  Ch.  Prac,  104;  2  Sch.  &  Lef.,  616-17.  By 
the  act  of  the  legislature,  the  governor  was  to  decide  on  the  character 
of  bids  and  bidders;  he  was  authorized  to  make  the  award,  and  his 
decision  is  final.  Under  the  United  States  land  laws,  the  decisions  of 
registers  and  receivers  are  final;  and  so  of  other  officers,  commissioners, 
etc.  M'Connell  v.  Wilcox,  1  Scammon;  3  Merrivalc,  472;  Bennett  v. 
Farrar,  2  Gilman,  601.  The  decision  as  to  the  character  of  bids,  and 
responsibility  of  bidders,  is  dependent  upon  the  discretion  of  the  gover- 
nor. From  that  decision  no  appeal  has  been  provided.  It  is,  there- 
fore, conclusive,  unless  impeached  for  fraud.  Le  Roy  v.  Corporation  i 
of  New  York,  4  Johns.  Ch.  Rep.,  352;  Moore  v.  Smedley,  6  J.  C.  R. 
28;  Walker  v.  Dcvereaux,  4  Paige,  249;  Rex  ex  rel.  Scales  v.  Mayor  and  i 
Aldermen  of  London,  3  Barnwell  &  A^. ;  Patterson  v.  Mayor,  etc.,N". 
Y.,  1  Paige,  114;  Phillips  and  others  v.  Wickham,  ibid,  590;  Champ- 
lin  V.  Mayor,  etc.,  3  ibid,  593;  13  Peters,  511;  Martin  v.  Mott,  6  "U". 
S.  Cond.  Rep.,  418.  The  acts  to  be  done  in  this  case  were  executive,. , 
and  can  not  be  restrained  or  directed  by  this  court.  The  court  could 
not  enforce  a  decree  in  this  case,  should  the  same  be  rendered. 
Madison  v.  Marbury,  1  U.  S.  Oond.  Rep.,  278;  1  Arkansas,  Ij 
[*261]*Decatur  v.  James  R.  Paulding,  14  Peters,  497.  When  defect  i 
for  want  of  parties  is  vital  to  the  character  of  the  bill,  on 
fatal  to  the  jurisdiction  of  tlie  court,  advantage  thereof  may  be  takeiM 
at  any  stage  of  the  case.     Story's  Eq.  Plead.,  263. 

There  was  never  any  contract,such  as  this  court  could  enforce, entered 
into  between  the  governor  and  complainants. 
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It  is  not  deemed  necessary  to  cite  authorities  to  show  that  sales  of 
this  kind  are  within  the  statute  of  frauds.  The  statute  authorizing 
the  sale  of  the  property  points  out  the  manner  in  which  the  contract 
is  to  be  consummated,  namely,  by  the  declaration  of  the  governor,  and 
the  certificate  of  purchase,  which  is  to  be  concurrent  with  the  payment 
of  the  first  instalment.  This  declaration  and  certificate,  or  at  least 
the  declaration,  is  in  the  place  of  signing  by  the  auctioneer,  which  is 
required  in  all  cases  of  sales  at  auction. 

A  bill  for  specific  performance  will  not  lie  against  a  person  on  a 
contract  for  the  breach  of  which  he  is  not  personally  liable  in  an  action 
ex  contractu.  Hickman  v.  Grimes,  1  A,  K.  Marshall,  87;  Smith  v.  Car- 
ney, 1  Litfc.,  295.  And  this  is  undoubtedly  the  law  where  the  person 
contracting  is  acting  for  others.  Story's  Eq.,  vol.  2,  p.  45,  sec.  741;  3 
Merrivale's  Kep.,  472.  The  governor,  acting  as  the  agent  of  the  state, 
and  contracting  as  such,  could  not  be  sued  on  this  contract.  1  Term 
Eep.,  172;  ibid,  674;  1  Cranch,  347.  The  award  of  the  executive  was 
right,  and  the  bid  good  and  valid.  1  Sugden  on  Vendors,  17;  3  Mer- 
rivale's Eep.,  472,  and  following. 

But  lastly,  this  bill  is  defective,  and  should  be  dismissed,  because  it 
does  not  aver  a  sufficient  tender  and  continued  willingness  and  readi- 
ness to  perform  on  the  part  of  the  complainants,  by  bringing  the 
money  and  notes  into  court.  DeWolf  v.  Long,  2  G-ilman,  679;  Doyle 
V.  Teas,  4  Scammon,  202;  Wright  v.  M'Neely,  decided  at  this  term  of 
the  court. 

Browning  &  Bushnell,  on  same  side,  made  the  following  points: 
The  power  was  a  judicial  and  discretionary  one,  and  the  decision  of  the 
governor  was  conclusive.  Martin  v.  Mott,  6  Cond.,  418,  419;  Lane  v. 
Dorman,  3  Scam.,  241,  242;  United  States  v.  Arredondo  et  ah,  6  Pet., 
729;  Vanderheyden  v.  Young,  11  Johns.,  158;  The  People  v. 
Collins,  19  Wend.,  60,  *64;  Gaines  v.  Buford,  1  Dana,  481,  484,[*262] 
506;  Merrill  v.  Sherburne  et  al,  1  N.  H.,  203,  205;  Gordon  v. 
Farrar,  2  Doug.,  415;  Fletcher  v.  Peck,  2  Cond.,  319,  320;  Eoe  v. 
Harris,  2  Wash.  Va.  Eej).,  126;  Henderson  v.  Brown,  1  Caine's  Eep., 
101;  Wilcox  V.  Jackson,  13  Pet.,  511;  M'Connell  v.  AVilcox,  1  Scam., 
350,  351;  Bennett  v.  Farrar,  2  Gil.,  602;  Brown  v.  Jackson,  5  Cond., 
274;  Walker  v.  Devereaux,  4  Paige's  Ch.  Eeji.,  249,  250;  Eex  v.  Mayor 
of  London,  23  Eng.  Com.  Law  Eep.,  67,  68;  Stuyvesant  v.  Mayor, 
etc.,  of  New  York,  7  Cow.,  606  to  608.  The  court  will  direct  and 
control  ministerial,  but  not  judicial  officers.  It  will  set  them  in  motion 
—  require  them  to  act,  but  not  control  their  judgment.  The  gover- 
nor was  a  judge,  and  if,  after  the  bids  were  in,  he  had  refused  to 
examine  and  decide  upon  them,  it  may  be  that  the  court  would  have 
entertained  a  mandamus  to  comjDcl  him  to  decide,  but  it  would  not 
have  directed  what  the  decision  should  be.  Judges  of  Oneida  C.  P.  v. 
People,  18  Wend.,  93;  The  People  v.  The  Superior  Court  of  N.  Y..  5 
Wend.,  125;  The  People  v.  Judges  Dutchess  C.  P.,  20  Wend.,  659; 
Wilson  V.  Supervisors  of  Albany,  12  Johns.,  415;  Hull  v.  Supervisors 
of  Oneida,  19  Johns.,  260;  Judges  of  Oneida  C.  P.  v.  The  People,  18 
Wend.,  93;  Hull  v.  Supervisors  of  Oneida,  19  Johns.,  261.  A  bill  for 
specific  performance  will  not  lie  in  this  case,  because  it  seeks  to  divest 
the  state  of  title  to  land.  The  state  can  not  be  sued,  and,  of  course, 
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the  court  has  no  jurisdiction  to  decree  against  her.  1  Daniel's  Ch. 
]Pr.,  175;  Hovenden  v.  Ld.  Annesly,  2  Schoales  &  Lefroy,  617;  Story's 
Eq.  PL,  sec.  69;  Osborne  v.  Bank  U.  S.,  5  Cond.,  760,  761;  Reeve  v. 
Attorney  General,  2  Atk.  E. ,  223.  A  bill  for  specific  performance  will 
not  lie  against  a  person  to  enforce  a  contract  on  which  he  would  not 
be  personally  responsible  for  damages,  as  when  he  is  acting  for  others. 
Hickman  v.  Grimes,  1  A.  K.  Marsh.,  87;  Smith  v.  Carney,  1  Litt., 
297;  2  Story's  Eq..,  45,  sec.  741.  The  governor  was  the  agent  of  the 
state,  the  contract  was  the  contract  of  the  state,  not  his  individual 
contract,  and  for  any  damages,  the  governor  could  not  have  been  sued 
at  law.  Macbeth  v.  Haldimand,  1  T.  E.,  172,  marg.  synopsis;  Unwin 
V.  Wolseley,  1  T.  E.,  674,  marg.  synopsis;  Williams  v.  Steward,  3 
Merrivale,  506;  Hodgson  v.  Dexter,  1  Cond.,  331,  332.  This  is  a  bill 
to  compel  a  contract  to  be  made.  The  bid  does  not  make  the 
[*263] contract,  but  *the  bid  and  its  acceptance  united.  The  com- 
plainants' bid  never  has  been  accepted.  No  contract,  there- 
fore, exists,  and,  of  course  there  is  no  contract  to  be  specifically 
enforced.  Either  party  might  have  withdrawn  the  offer  at  any  time 
before  its  acceptance.  Payne  v.  Cave,  3  T.  E.,  149;  Downing  v. 
Brown,  Hard,,  181;  1  Sug.  Vend.,  48,  top  paging;  Chit,  on  Cont.,  319; 
Babington  on  Auctions,  30,  31,  42,  marg.  Mutual  consent  is  required 
before  a  contract  is  completed;  until  then  the  matter  rests  in  negotia- 
tion. Mactier  v.  Frith,  6  Wend. ,  111;  Eliason  v.  Henshaw,  4  Cond. ,  433; 
Bruce  v.  Pearson,  3  Johns.,  531;  Tucker  v.  Woods,  12  Johns.,  190. 

The  bid  of  Ash  &  Diller  was  the  highest  and  best  bid.  The  bid 
itself  was  a  legal  bid,  and  such  as  the  governor  was  authorized  and 
required  by  his  duty  to  the  state  to  accept.  Bids  of  a  similar  character 
have  frequently  been  made  and  sustained  as  valid.  The  act  does  not 
require  a  specific  bid.  1  Sugden  on  Vend.,  20,  top  paging;  Babing- 
ton on  Auctions,  44,  45,  marg. ;  Williams  v.  Stewart,  3  Merrivale,  471, 
504.  Even  if  the  bid  of  Ash  &  Diller  was  irregular,  it  was  still  a  bid, 
and  being- higher  than  the  bid  of  Webster  and  Huntington,  the  latter 
would  not  have  made  the  highest  and  best  bid,  and  would  not  have 
become  entitled  to  the  proj)erty.  The  state  may,  of  course,  waive  the 
irregularities  of  a  bid,  and  give  the  property  to  the  bid  which  is  irregu- 
lar. Williams  v.  Stewart,  3  Merrivale,  504,  506.  Nor  does  the  demur- 
rer to  the  bill  admit  that  Huntington  and  Webster  were  the  highest 
responsible  bidders.  This  might  be  the  case,  had  the  bill  simply 
averred  that  fact;  but  the  bill  sets  out  all  the  facts  from  which  that 
conclusion  is  sought  to  be  drawn,  and  the  demurrer  only  admits  the 
facts,  and  devolves  it  upon  the  court  to  draw  the  legal  conclusion  from 
them.     3  Merrivale,  503. 

The  bill  is  founded  on  the  idea  that  the  bid  of,  and  sale  to,  Ash  & 
Diller  Avas  invalid.  If  they  were  not  purchasers  for  themselves,  the 
sale  is  void,  and  they  can  not  be  held  as  the  trustees  of  a  title  for 
others,  which  is  not  in  them.  The  positions  are  incompatible.  3 
Merrivale,  506. 

Caton,  J.    On  the  12tli  of  February,  1849,  the  general  assembly 
passed  a  law  authorizing  the  governor  to  sell  the  Quincy  House, 
[*264]*belonging  to  the  state.     The  second  section  of  that  act  required 
the  governor  to  advertise  the  property,  stating  the  terms  and  ' 
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conditions  of  the  sale.  The  third  section  provided  that  the  property 
should  be  sold  for  state  indebtedness,  one- third  to  be  paid  down, 
and  the  balance  in  one  and  two  years;  and  that,  for  the  two  last  instal- 
ments, notes  should  be  giyen,  with  sureties  to  be  approved  by  the 
governor.  The  fourth  section  says:  "The  governor  shall  receive 
written  sealed  bids  for  said  property,  from  all  persons,  until  the  first 
day  of  July,  A.  d.  1849,  at  which  time  all  the  bids  received,  shall  be 
opened  and  compared  by  the  governor,  in  presence  of  the  secretary  of 
state  and  treasurer;  who  shall  then  declare  the  highest  responsible 
bidder  to  be  the  purchaser  of  said  property,  who  shall,  upon  the  pay- 
ment of  the  first  instalment,  receive  a  certificate  of  purchase,  w^hich 
shall  entitle  him  or  his  assigns  to  a  deed  for  said  property  upon  the 
payment  of  the  other  two  instalments."  The  fifth  section  authorizes 
the  governor  ''in  his  official  capacity,"  to  convey  by  deed,  etc. 

In  obedience  to  this  act,  the  governor  advertised  the  property  for 
sale,  and  on  the  30fch  of  June,  the  complainants  filed  their  sealed  pro- 
posal, offering  $21,100  for  the  property,  which  was  the  highest  specific 
bid  made,  although  several  for  less  amounts  were  filed.  On  the  same 
day  the  defendants,  Ash  &  Diller,  filed  a  sealed  proposal  to  give  for  the 
property  "  the  sum  of  six  hundred  and  one  dollars  over  and  above  the 
highest  bid  of  the  highest  responsible  bidder."  Henry  Root  &  Co.,  on 
the  next  day  filed  a  similar  proposal,  offering  ''five  hundred  dollars 
more  than  any  bid  made."  The  first  day  of  July  being  Sunday,  the 
bids  were  not  opened  till  the  next  day,  when  the  complainants  attended, 
and  offered  to  pay  the  amount  of  the  first  instalment  upon  their  bid, 
and  to  execute  their  note,  with  sureties  to  be  approved  by  the  gover- 
nor, according  to  the  terms  of  the  act,  but  the  governor  informed  them 
that  he  would  not  receive  said  payment  and  note,  because  he  had  deter- 
mined to  accept  the  proposal  of  Ash  &  Diller.  On  the  next  day  the 
complainants  made  a  formal  tender  of  the  first  instalment  and  note, 
which  was  in  like  manner  refused.  The  proposal  of  Ash  &  Diller, 
which  was  accepted  by  the  governor,  was  computed  at  the  sum  of 
.122,201.  The  complainants  in  their  bill  set  forth  these  facts,  and 
also  aver, that  some  days  after.  Ash  &  Diller  tendered  the  said  first 
*instalment  and  note,  with  sufficient  sureties,  to  the  governor,  [*265] 
who  took  charge  of  the  same  for  safe  keeping,  but  refused  to 
give  a  final  decision  as  to  the  legal  effect  of  this  tender.  The  bill 
also  charged  that  the  defendant,  Johnson  was  in  some  way  interested 
in  the  bid  of  Ash  &  Diller. 

The  bill  further  shows  that  it  is,  and  for  a  long  time  has  been  an 
established  custom  of  the  post  office  department,  and  other  depart- 
ments of  the  United  States  government,  and  others,  individuals  and 
3orporations,  who  habitually  have  made,  and  do  make  contracts  upon 
H^ritten  sealed  bids,  to  reject  such  proposals  as  those  of  Ash  &  Diller, 
md  of  Root  &  Co.,  as  not  fair,  bona  fide  and  valid  bids. 
:  As  to  Root  &  Co.,  the  bill  was  taken  for  confessed.  The  other 
iefenclants  filed  a  demurrer,  which  was  pro  forma  sustained,  and  the 
)ill  dismissed.  Previous  to  the  order  sustaining  the  demurrer,  there 
s  in  the  record  an  agreement  of  the  parties,  showing  that  since  the 
)ill  was  filed,  the  governor  has  conveyed  the  premises  to  Ash  &  Diller, 
ind  that  they  have  conveyed  to  Johnson.  Although  the  agreement 
loes  not  stipulate  that  these  facts  shall  be  considered  as  if  presented 
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by  a  supplemental  bill,  yet  the  case  has  been  here  argued  by  the  coun- 
sel on  both  sides  as  if  such  were  the  state  of  the  record,  and  so,  for 
the  purposes  of  the  present  decision  has  it  been  considered  by  this 
court. 

From  the  barrenness  of  the  books  upon  questions  arising  vipon  this  sort 
of  secret  or  sealed  bidding,  we  may  reasonably  infer  that  till  recently, 
at  least,  this  has  not  been  a  very  common  mode  of  making  sales  or 
entering  into  contracts.  At  the  present  time,  however,  this  mode  of 
selling  property  is  very  common,  and  contracts  for  the  construction  of 
public  works  are  almost  universally  made  in  this  way,  as  well  as  a  vast 
variety  of  other  contracts,  both  by  the  general  government  and  state 
authorities.  The  practical  operation  of  this  mode  of  doing  business, 
has  so  recommended  it  to  the  favor  of  the  public,  that  it  has  already 
become  thoroughly  incorporated  into  our  business  habits,  and  hence 
the  question  before  us  becomes  one  of  peculiar  importance. 

Where  sales  are  made  upon  secret  bids,  or  sealed  proposals,  it  is  in 

fact  but  another  mode  of  selling  by  auction,  and  in  this,  as  well  as  in 

sales  by  open  bids,  any  thing  which  prevents  fair  comi^etition,  or 

[*266]  tends  to  give  one  party  an  unfair  advantage  over  *another,  must 

be  discountenanced  by  the  courts.     The  same  rules  of  morality, 

fairness,  and  justice  must  govern  in  the  one  case  as  in  the  other. 

The  only  case  referred  to  or  found,  which  is  supposed  to  have  any 
similarity  to  this,  is  Williams  v.  Stewart,  3  Merrivale,  471 ;  and  what  , 
is  said  by  lord  Eldon  there,  on  this  question,  it  is  admitted,  is  bul  I 
dictum;  for  he  professedly  went  out  of  his  way  to  express  an  opinion  i 
on  this  point,  while  he  decided  that  he  had  no  jurisdiction  of  the  case  I 
made.     There,  commissioners  were  authorized  to  sell  certain  land  tax  i 
to  the  highest  bidder,  and  they  were  required  by  an  act  of  parliament  I 
to  jiost  a  notice  of  the  first  bid  received,  for  fourteen   days  on  the  i 
church  door,  and  in  case  no  other  offer  was  made  in  that  time,  exceed-* 
ing  the  first  offer  by  at  least  one  j^er  cent.,  they  were  autlioj'izedto  { 
close  with  the  first  offer.     But  in  case  an  offer  was  made  exceeding  j 
the  first  by  at  least  one  per  cent.,  they  were  required  to  sell  to  the  i 
person  offering  the  highest  price.     One  of  the  commissioners  made  an  i 
offer  which  was  posted  on  the  church  door.     Then  the  complainant,  ; 
Williams,  offered  sixty  per  cent,  more  than  that  offer,  and  Isted  offered  ( 
"one  per  cent,  above  the  offer  of  any  other  person,"  and  the  lord  i 
chancellor  expresses  the  opinion  that  this  bid  was  binding  on  Jsted.  ■ 
The  act  in  that  case  did  not  say  whether  the  bids  should  be  secret  or 
public,  nor  does  the  bill  show  but  that  all  the  bids  were  in  fact  public. 
This  statement  is  sufficient  to  show  that  neither  the  law  nor  the  bid- 
ding under  it  were  like  those  in  the  case  before  us.     Here  the  law 
expressly  required  all  the  bids  to  be  under  seal,  which  could  not  be 
opened  till  the  bidding  was  closed.     The  bidding  in  this  case,  there- 
fore, was  in  the  strictest  sense  secret,  and  must  be  governed  by  rules 
reasonably  adapted  to  such  a  proceeding. 

In  the  case  above  referred  to  the  chancellor  says  that  sales  where 
one  bidder  does  not  know  what  another  has  offered,  are  denominated 
candlestick  biddings  in  the  north  of  England,  where  it  was  never 
doubted  that  a  bid  of  one  per  cent,  more  than  any  other  offer,  was 
binding  on  the  bidder.  If  we  arc  to  understand  from  this  that  it  was 
also  binding  on  the  seller,  the  most  that  can  be  said  for  it  is,  that  in 
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the  north  of  England,  custom  had  sanctioned  this  kind  of  offer.     In 
this  country,  where  this  kind  of  secret  bidding  has  become  so 
common,  we  learn  from  this  bill  *that  custom  has  adopted  a[*267] 
different  rule,  and  all  such  bids  are  rejected  as  void. 

There  are  a  great  variety  of  ways  in  which  auction  sales  are  con- 
ducted, where  the  bidding  is  public;  yet  all  are  governed  by  the  same 
general  principles.  In  case  of  sales  where  the  bidders  make  written 
sealed  proposals,  within  a  given  time,  at  the  expiration  of  which,  and 
not  before,  the  bids  are  opened  and  the  highest  bidder  is  declared  to  be 
the  purchaser,  it  is  but  another,  although  an  entirely  distinct  kind  of 
sale  by  auction.  Each  of  these  modes  of  auction  sales  possesses  its 
advantages  and  disadvantages,  both  to  the  buyer  and  to  the  seller.  In 
case  of  open  public  sales,  the  bidders  have  the  advantage  of  each  other's 
judgments,  and  can  see  at  once  how  high  it  is  necessary  to  bid  in  order 
to  secure  the  property,  while  the  seller  has  the  advantage  of  open  com- 
petition among  the  bidders.  In  such  a  sale  each  bidder  has  a  right  to 
know  what  bids  are  made  by  others,  and  to  entertain  a  secret  bid  would 
be  a  fraud  upon  all  the  other  bidders.  Even  open  bids,  apparently 
made  in  good  faith,  but  which  are  not  made  with  a  design  to  purchase 
the  property,  but  which  are  procured  by  the  seller,  in  order  to  induce 
others  to  bid  higher,  are  fraudulent,  and  for  which  the  purchaser  may 
refuse  to  complete  the  contract.  Brixwell  v.  Christie,  Cowper,  395. 
So  also  a  secret  combination  among  the  bidders,  for  the  purpose  of 
preventing  fair  competition,  is  a  fraud  upon  the  seller,  for  which  he 
may  avoid  the  sale. 

The  peculiar  advantages,  to  both  seller  and  bidders,  where  the  sale 
is  by  secret  bids  or  sealed  proposals,  are  also  obvious,  and  any  thing 
which  deprives  either  party  of  these  proper  advantages,  ought  in  like 
manner  to  be  treated  as  fraudulent.  In  this  kind  of  sale  it  is  to  the 
advantage  of  the  seller,  that  the  bidders  should  not  know  who  they  are 
bidding  against,  or  against  what  bids  they  are  contending,  except  as 
they  may  conjecture;  and  it  is  the  manifest  right  of  each  bidder  that 
others  should  be  kept  in  ignorance  of  the  amount  of  his  bid.  The  object 
is  to  make  each  one  bid  upon  his  own  judgment,  and  independent  of 
other  bids,  and  without  regard  to  them,  except  as  he  may  conjecture 
what  they  may  be.  Should  the  seller  upon  a  sale  like  this,  before  the 
time  for  bidding  had  expired,  open  a  bid  and  communicate  it  to  another, 
who  should  thereupon  make  a  higher  offer,  the  sense  of  justice 
of  every  man  would  revolt  at  such  a  *proceeding.  In  that  case[*268] 
the  bidders  would  not  be  upon  equal  terms;  and  were  such  a 
practice  tolerated,  all  confidence  in  this  kind  of  sales  would  be  at  an  end. 

It  is  said  that  the  bid  here  received  is  within  the  terms  of  the  law, 
and  conformable  to  the  terms  of  the  sale,  it  being  literally  and  in  fact 
a  higher  bid  than  that  of  the  complainants.  This  may  be  admitted 
without  making  the  offer  a  legal  bid.  It  is  not  enough  at  all  times  that 
a  bid  should  be  within  the  express  terms  of  the  sale.  IS:  either  party 
can  shield  himself  behind  a  literal  compliance  with  these  terms,  when 
he  attempts  to  commit  a  fraud,  or  do  any  other  act  which  is  unfair  or 
unjust  towards  other  parties  who  are  interested  in  the  sale.  When  lord 
Mansfield  first  held,  in  the  case  of  Brixwell  v.  Christie,  that  by-bidding 
was  a  fraud  upon  real  bidders,  it  was  not  denied  that  such  a  practice 
was  no  violation  of  the  express  terms  of  the  sale,  yet  he  did  not  hesitate 
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to  liold  it  to  be  a  fraud,  simply  because  it  was  unfair.  He  justly  re- 
marks, ''the  basis  of  all  dealing  ought  to  be  good  faith."  There  is 
never  to  be  found  in  the  terms  of  an  auction  sale,  a  clause  prohibiting 
the  bidders  from  combining  together  to  prevent  competition,  still  it  is 
none  the  less  unlawful  for  them  to  do  so.  The  law  implies  every  thing 
which  good  faith  and  fair  dealing  require,  and  none  the  less  so  in  the 
case  of  sales  by  sealed  proj^osals  than  by  open  bids.  In  both  cases  effects 
and  consequences  are  to  be  considered,  in  determining  what  fair  deal- 
ing and  the  true  intent  of  the  transaction  require.  This  principle  has 
long  been  applied  to  sales  by  open  bids,  and  Ave  can  not  doubt  that  it 
ought  to  be  aj)plied  where  the  bids  are  by  sealed  proposals. 

Suppose  in  the  case  of  a  sale  by  open  bidding  a  written  bid  should 
be  received,  of  which  the  other  bidders  were  ignorant,  it  would  hardly 
be  denied  that  that  would  be  a  fraud  upon  the  other  bidders,  and  yet 
the  case  before  us  is  in  principle  the  counterpart  of  such  a  bid.  In  the 
former  case,  it  is  the  right  of  each  bidder  to  know  what  the  others  offer; 
in  the  latter  it  is  the  right  of  each  to  have  his  bid  kept  concealed.  For 
the  seller  to  admit  the  bid  of  Ash  &  Diller,  has  the  same  effect  upon 
the  bid  of  the  complainants  that  it  would  have  had  for  him  to  have 
allowed  them  to  make  a  specific  bid,  after  that  of  the  complainants  had 
been  opened  and  made  known.  If  this  bidding  is  allowed,  then 
[*269]one  man,  by  offering  a  nominal  sum  over  all  others,  may  *appro- 
priate,  to  his  own  advantage,  the  judgments  of  others,  who  may 
have  gone  to  great  expense  to  form  a  correct  opinion,  when  the  very 
mode  of  selling  was  designed  to  give  to  each  bidder  the  benefit  of  his 
own  superior  judgment. 

To  allow  such  a  bid,  is  to  render  absolutely  unavailing  all  specific 
bids,  as  well  those  made  subsequently  as  those  which  were  filed  before. 
It  precludes  all  possibility  of  a  specific  bidder  getting  the  property, 
and  all  prudent  and  responsible  men  are  driven  from  such  sales,  or  else 
they  miist  resort  to  some  trick  to  avail  themselves  of  such  a  practice. 
All  fair  competition  is  destroyed,  for  some  such  bid  must  always  take 
the  property.  If  these  bids  are  tolerated,  a  responsible  man  will  either 
not  bid  at  all,  or  else  he  will  get  some  irresponsible  person  to  bid  for 
him,  behind  whom  he  will  stand  till  the  result  determines  whether  the 
bid  is  an  advantageous  one  or  not.  If  it  is,  he  will  then  step  forward 
with  the  funds  to  complete  the  purchase,  but  if  it  is  not,  he  will 
remain  in  the  dark,  and  allow  the  bid  to  be  disregarded  as  irrespon- 
sible; where,  as  in  this  case,  that  right  is  reserved,  or  else  will  compel 
the  seller  to  look  to  an  irresponsible  man  for  his  remedy.  This  kind 
of  bids  will  necessarily  introduce  and  encourage  this  sort  of  tricks  and 
practices,  and  real,  bona  fide  bidders  will  not  be  found.  Specific  bids, 
with  the  expectation  of  getting  the  property,  Avill  cease  to  be  made,  and 
then  for  want  of  a  basis  upon  which  these  fancy  bids  may  rest,  tliey 
must  fall  to  the  ground,  and  there  will  be  an  end  of  all  this  kind  of 
sales. 

But  in  this  case  there  were  two  offers  of  the  same  character,  and  by 
what  rule  was  the  preference  given  to  Ash  &  Diller  ?  They  offer  $G01 
over  the  highest  bid  of  a  responsible  bidder,  and  on  the  next  day. 
Root  &  Co.  offer  1500  more  than  any  bid  made.  Was  Ash  &  Diller's 
a  bid  made?  Then  this  last  was  $500  more.  Now,  the  rule  adopted 
was,  to  add  to  the  highest  specific  offer,  the  bid  of  $500,  which  was  last 
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made,  and  to  this  sum  was  added  the  previous  offer  of  Ash  &  Diller, 
making  in  all  the  sum  of  $22,201,  which  was  decided  to  be  the  amount 
of  Ash  &  Diller's  bid,  and  for  which  they  were  declared  to  be  the  pur- 
chasers. If  the  principle  was  to  be  adopted  of  tacking  to  the  highest 
specific  bid  the  excess  offered  in  one  of  the  uncertain  bids,  and  con- 
sidering the  latter  a  specific  bid,  to  that  amount,  and  then  add  to  that 
the  excess  offered  in  the  other  uncertain  bid,  in  order  to  deter- 
mine its  *amount,  we  are  unable  to  discover  any  satisfactory [*270] 
reason  for  giving  the  preference  to  Ash  &  Diller.  Their  bid  was 
not  only  prior  in  date,  and  uncertain  in  amount,  but  it  was  also  condi- 
tional, for  it  was  so  much  above  the  highest  bid  of  the  highest  respon- 
sible bidder,  while  the  bid  of  Koot  &  Co,  was  last  in  point  of  time,  and 
unconditional,  being  so  much  more  than  any  bid  made.  If  Ash  & 
Diller  were  now  seeking  to  avoid  their  bid  instead  of  insisting- upon  it, 
it  would  be  hard  to  show  that  theirs  was  higher  than  that  of  Eoot  & 
Co.,  for  they  being  the  next  bidders  after  Webster  and  Huntington, 
might,  with  apparent  propriety,  insist  upon  having  their  bid  first 
added  to  the  highest  specific  offer,  in  order  to  determine  its  amount, 
rather  than  having  a  subsequent  bid  of  the  same  character  thrust  in 
between  them  for  the  purpose  of  enhancing  theirs.  Had  the  order  in 
which  these  offers  were  made  been  regarded,  and  that  of  Ash  &  Diller 
first  added  to  that  of  the  complainants,  and  to  that  sum  had  been 
added  the  last  offer  made  by  Root  &  Co.,  for  the  purpose  of  ascertain- 
ing its  amount,  they  would  have  been  declared  bidders  for  the  same 
sum  for  which  the  property  was  awarded  to  Ash  &  Diller.  But  it 
seems  to  us  impossible  to  lay  down  any  satisfactory  rule  to  ascertain 
which  of  these  uncertain  offers  should  be  first  added  to  the  specific  bid, 
for  the  purpose  of  enhancing  the  other,  and  hence  the  impossibility  of 
determining  which  of  these  was  the  highest.  Each  having  an  equal 
right  to  claim  the  benefit  of  the  rule,  each  may  with  equal  propriety 
insist  that  theirs  is  the  highest,  for  it  would  be  so  when  the  rule 
is  applied  to  it.  By  applying  the  rule  to  each  alternately,  they  are 
made  of  equal  amount.  In  such  an  event,  it  was  substantially  admit- 
ted in  the  case  of  Williams  v.  Stewart,  by  the  counsel  who  supported 
the  uncertain  bid,  that  the  two  bids  would  destroy  each  other;  for 
they  say,  ''it  may  be  objected  if  another  person  had  made  a  similar 
offer,  the  two  offers  would  have  amounted  to  nothing,  and  the  commis- 
sioners could  have  accepted  of  neither.  But  it  is  enough  to  say,  that 
in  the  present  instance  no  such  case  has  arisen." 

'  If  this  sort  of  bidding  is  sustained,  it  may  prove  no  less  detrimental 
to  the  seller  than  to  the  other  bidders.  The  reason  urged  in  support 
of  Ash  &  Diller's  bid  is,  that  as  the  property  was  worth  more  to  them 
than  it  could  be  to  any  one  else,  it  was  but  right  that  they 
should  be  allowed  to  secure  it  by  offering  to  pay  *so  much  more[*271] 
than  any  one  else  would.  But  this  peculiar  value  of  the  prop- 
erty to  them,  is  a  circumstance  of  which  the  seller  is  entitled  to  the 
full  benefit;  and  the  very  fact  of  their  adopting  this  mode  of  bidding, 
shows  that  they  supposed  that  they  could  obtain  it  cheaper  in  this 
way  than  they  could  by  offering  a  specific  sum;  which  they  would  be 
entirely  certain  would  exceed  any  other  offer.  When  men  are  so  anxious 
to  get  property  that  they  are  willing  to  put  in  a  desperate  bid  rather 
than  run  the  risk  of  losing  it  —  a  bid  which  might  prove  absolutely 
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ruinous,  if  strictly  enforced,  we  may  well  suppose,  if  compelled  to 
offer  a  specific  sum,  that  they  would  bid  at  least  up  to  the  full  value 
of  the  property  to  them. 

Laying  out  of  view  the  immoral  tendency,  so  forcibly  urged  upon  ' 
the  argument,  of  this  sort  of  reckless,  desperate  gambling  bidding, 
would  have  upon  the  community,  we  have  no  hesitation  in  saying  that 
it  is  unfair  towards  other  parties,  and  that  such  offers  ought  to  be 
treated  as  no  bids  at  all. 

It  is  true,  that  by  accepting  the  bid  of  Ash  &  Diller,  with  the  con- 
struction given  it,  something  more  than  a  thousand  dollars  would  be 
obtained  for  the  property  over  the  bid  of  the  complainants;  but  that 
sinks  into  insignificance  when  compared  with  a  great  principle,  the 
determination  of  which  must  so  essentially  affect  business  transactions 
throughout  the  state.  We  are  fully  satisfied,  that  sales  could  not  be 
safely  made,  or  contracts  entered  into  by  sealed  proposals,  if  bids  like 
this  were  allowed.  Each  bid  should  be  a  complete  and  independent 
offer  of  itself,  depending  upon  no  other  bid  for  its  explanation  or  sup- 
port, and  which  if  there  were  no  other  bid,  would  effect  a  sale  of  the 
property. 

Several  other  objections  are  taken  to  this  bill,  which  will  be  now 
considered.  It  is  said  that  the  state  is  interested,  and  that  it  is  a  fatal 
objection  that  she  is  not  a  party.  That  the  interest  of  the  state  may 
be  incidentally,  if  not  directly,  affected  by  the  decree  in  this  state,  is  > 
undoubtedly  true.  As  a  general  rule  all  parties  interested  in  the 
object  of  the  suit  must  be  made  parties,  before  the  court  will  proceed  v 
to  its  final  determination.  This  rule,  however,  is  not  an  arbitrary  of  ' 
inflexible  one,  but  is  adopted  as  a  matter  of  convenience,  and  for  the 
purpose  of  promoting  the  ends  of  justice,  and  whenever  its  application 
would  defeat  those  ends,  the  rule  must  generally  give  way.  1 . 
[*272]Story's  *Eq.  PL,  sec.  77.  Many  instances  are  to  be  found 
where  the  rule  has  been  dispensed  with,  on  account  of  the  great  t 
inconvenience  and  delay  Avhich  it  would  occasion,  although  there  was 
a  possibility  of  its  being  complied  Avith.  How  much  more  readily, 
then,  should  we  admit  an  exception  where  there  is  an  absolute  impos- 
sibility of  its  being  complied  with.  Here  the  state  can  not  be  made  a 
party.  She  shields  herself  behind  her  sovereignty,  and  refuse  to 
allow  herself  to  be  brought  into  court.  But  what  is  the  object  of  this 
suit  ?  It  is  to  determine  which  of  these  bidders  shall  have  the  prop- 
erty. In  this,  they  are  the  parties  directly  interested.  If  the  state 
were  a  party,  she  could  not  claim  the  right  to  hold  it.  She  might 
have  an  incidental  interest  as  to  which  shall  succeed,  as  the  amount 
which  she  may  get  may  be  thereby  affected,  and  it  may  be  that  an 
individual  occupying  her  position  would  be  considered  a  necessary < 
party.  But  here,  as  before  remarked,  it  is  impossible  to  make  her  a 
party,  and  surely  that  can  not  be  allowed  to  defeat  a  just  claim  of 
right,  which  one  citizen  may  have  against  another.  But  this  is  not  a 
case  of  first  impression.  This  identical  question  was  settled  by  the 
supreme  court  of  the  United  States,  in  the  case  of  Osborne  v.  U.  S. 
Bank,  9  Wheat.  738;  5  Con.  R.,  740.  There  the  state  of  Ohio  had 
passed  a  law  taxing  the  bank.  The  state  auditor  had  collected  the 
tax  which  had  been  paid  over  to  the  treasurer,  who  had,  upon  the 
books  of  his  department,  passed  it  to  the  credit  of  the  state,  although 
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the  fund  was  actually  kept  separate.  A  bill  was  filed  by  the  bank 
against  the  auditor  and  treasurer,  for  a  discovery  and  injunction,  and 
to  have  the  money  refunded.  The  state  law  was  declared  to  be  uncon- 
stitutional, and  a  decree  passed  ordering  the  money  to  be  refunded  by 
the  treasurer,  without  the  state  being  a  party,  notwithstanding  the 
direct  and  palpable  interest  which  she  had  in  the  object  of  the  suit. 
Could  any  doubt  have  existed,  this  case  abundantly  answers  the  objec- 
tion, and,  as  we  think  upon  correct  principles. 

But,  it  is  said  that  the  governor  was  vested  with  the  sole  authority 
to  determine  who  is  the  highest  responsible  bidder,  and  that  his  decis- 
ion, in  the  exercise  of  this  discretionary  power,  is  conclusive.  At  most, 
but  a  part  of  this  proposition  is  true.  Discretion  is  not  the  exercise  of 
the  will,  but  of  the  judgment,  when  applied  to  a  question  capable  of 
being  determined  in  different  ways.  Ordinarily,  with  the  exer- 
cise of  such  a  discretion,  other  *tribunals  will  not  interfere.  [*273J 
But  in  no  sense  of  the  Avord  can  a  man  have  a  discretion  to 
determine  which  of  two  given  sums  or  numbers  is  the  greater.  That 
must  be  determined  by  comparison  alone,  and  not  by  the  judgment. 
The  governor  was  not  authorized  to  receive  any  but  legal  bids,  and  we 
have  already  seen  that  the  proposition  of  Ash  &  Diller  was  not  such  a 
bid.  In  no  event,  then,  could  it  be  brought  in  comi^etition  with  the 
bid  of  the  complainants.  It  was  imjDossible  that  the  exercise  of  a  dis- 
cretion should  be  involved  in  determining  which  was  the  highest  bid, 
and  hence  no  such  discretion  could  be  conferred.  It  may  be  admitted 
that  the  governor  was  vested  with  a  discretion  to  determine  who  were 
responsible  bidders,  but  that  question  he  determined  in  favor  of  the 
complainants,  for  he  made  their  bid  the  first  basis  upon  which  to  deter- 
mine the  amount  of  the  offer  of  Ash  &  Diller,  and  by  the  very  terms 
of  their  offer,  only  responsible  bids  could  be  used  for  such  a  purpose. 
In  rejecting  the  complainants'  bid,  he  did  not  pretend-  to  place  it  upon 
the  ground  that  they  were  irresponsible  bidders,  or  that  they  had  not 
in  all  respects  complied  with  the  terms  of  the  sale,  but  he  placed  it 
solely  upon  the  ground  that  theirs  was  not  the  highest  bid.  In  this 
there  was  the  exercise  of  no  discretion  involved. 

Again,  it  is  said  that  the  duties  imposed  upon  the  governor  by  this 
act,  were  of  an  executive  character,  and  not  merely  those  of  an  agent, 
and  that  the  courts  will  never  interfere  with  a  co-ordinate  branch  of 
i  the  government,  in  the  exercise  of  its  legitimate  functions.  Without 
entering  upon  the  discussion  of  the  question  of  power  or  jurisdiction 
involved  in  this  proposition,  it  is  clear  that  all  the  duties  imposed  upon 
the  governor  by  this  act,  except  perhaps  the  mere  act  of  making  the 
conveyance,  are  merely  those  of  an  agent,  which  might  as  well  have 
been  conferred  upon  any  other  officer  or  individual.  The  fifth  section 
of  the  act  says:  '"'the  governor  is  hereby  authorized,  in  his  official 
capacity,  to  convey  by  deed,"  etc.  Now  the  requiring  him  to  do  this 
one  act  in  his  official  capacity,  shows  that  the  legislature  did  not  sup- 
pose that  in  doing  the  other  act  required  of  him,  he  would  act  in  his 
official  capacity. 

But  because  the  executive  may  have  to  do  an  official  act,  in  order  to 
invest  an  individual  with  the  technical  legal  evidence  of  a  right,  it  would 
be  a  reproach  to  the  institutions  of  a  country,  to  say  that  the 
courts  of  justice  would  not  determine  between  *the  conflicting[*274] 
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claims  of  individuals  to  that  right.  We  are  not  to  be  asked  how 
we  will  enforce  or  protect  that  right,  when  the  action  of  the  executive 
is  required  to  do  an  act  by  which  alone  the  right  can  be  completely 
secured,  for  it  is  not  a  supposable  case  that  the  executive  will  refuse  to 
discharge  a  mere  ministerial  duty,  when  the  rights  of  the  parties  are 
once  legally  ascertained.  The  same  objection  might  be  urged  Avhere 
the  court  is  about  to  try  a  contested  election,  for  the  office  of  justice  of 
the  peace  or  sheriff,  because  the  governor  alone  can  issue  the  commis- 
sion. It  can  never  be  supposed  that  coercive  measures  will  be  required 
to  induce  the  highest  officer  of  the  state  to  discharge  a  manifest  minis- 
terial duty,  upon  which  the  rights  of  individuals  depend. 

But  in  this  case  even  the  possibility  of  such  a  contingency  does  not 
exist.     No  further  act  of  the  executive  is  required  to  vest  the  legal  title 
in  the  parties  to  whom  in  equity  it  may  belong.     The  governor  baa 
already  deeded  the  property  to  Ash  &  Diller,  and  they  have  conveyed 
it  to  Johnson,  where  the  powers  of  a  court  of  chancery  are  abundantly 
adequate  to  reach  it.     If  one  who  holds  a  legal  title  in  trust  for,  or  who  i 
is  equitably  bound  to  convey  to  another,  transfers  the  legal  title*  to  a  i 
third  person,  who  is  aware  of  the  equitable  title,  that  third  person  be- 
comes a  trustee,  and  is  as  much  bound  to  convey  to  the  real  owner,  as  i 
if  he  had  acquired  the  title  with  an  express  agreement  to  perform  the  i 
trust.     The  present  possession  of  the  title,  therefore,  relieves  the  case; 
from  all  embarrassment  as  to  the  means  to  be  adopted  to  do  complete  j 
equity  between  the  parties. 

It  was  further  objected  that  there  is  no  contract  with  the  com- 
plainants for  the  court  to  enforce.  That,  till  the  bid  of  the  complainant! 
is  accepted  by  the  governor,  there  is  no  contract,  although  theirs  \i 
the  highest  bid,  and  that  such  acceptance  should  be  in  writing,  to  takt 
it  out  of  the  statute  of  frauds.  As  to  the  statute,  that  can  not  b( 
objected  on  a  demurrer.  The  other  question,  as  to  when  the  bargaiij 
is  struck  in  sales  of  this  sort,  although  an  important  one,  we  think  il^ 
is  free  from  difficulty.  The  question  may  be  readily  solved  by  the  applica^l 
tion  of  familiar  principles.  In  this  sort  of  sales,  written  or  printed: 
proposals  are  issued,  offering  to  sell  the  property  to  the  person  wh(>: 
will,  within  a  given  time,  agree  in  writing  to  give  the  most  for  it.  The, 
person,  therefore,  who  brings  himself  within  the  terms  of  the. 
[*275]*sale,  or,  in  other  words,  meets,  in  writing,  the  written  proposi- 
tion of  the  seller,  thereby  closes  the  contract  of  purchase.  It 
is  in  principle  precisely  like  the  case  where  one  addresses  a  letter  to 
another,  offering  to  sell  property  on  specified  terms.  There,  if  the 
person  addressed  sends  an  answer  in  due  time,  acceding  to  the  terms,' 
the  bargain  is  at  once  struck,  and  the  correspondence  constitutes  the 
written  evidence  of  it.  This  view  of  the  subject  seems  to  us  conclu- 
sive of  the  question,  Avithout  resorting  to  the  fact,  that  in  this  case 
there  is  a  special  law,  behind  the  public  written  offer  of  the  governor, 
which  of  itself,  confers  the  right  to  a  conveyance  of  the  property,  upop 
the  party  who  shall  bring  himself  within  its  terms. 

Tliere  is  but  one  other  question  made  in  this  case,  which  we  think 
it  necessary  to  examine.     It  is  objected  that  the  complainants  have, 
not  actually  brouglit  their  tender  into  court  with  their  bill,  andj" 
deposited  it  with  the  clerk.     In  this  court,  this  is  in  fact  a  new  ques- 
tion, as  now  presented,  although  in  three  different  cases,  in  all  ol 
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which  the  opinions  were  prepared  by  myself,  it  has  been  stated,  that 
the  tender  should  be  kept  good  by  bringing  the  money  into  court ; 
yet  in  none  of  these  was  the  question  distinctly  presented,  or  necessary 
to  a  decision,  for  in  none  of  them  had  a  sufficient  tender  ever  been  made, 
and,  consequently,  the  question  did  not  undergo  that  careful  consid- 
eration which  would  have  been  given  it,  had  the  case  turned  upon  that 
point.  The  cases  referred  to  are,  Doyle  v.  Teas,  4  Scam.  257;  De 
WoI/y.  Long,  2  Gilman,  679,  and  Wright  v.  McNeely,  ante,  241.  We 
consider  ourselves,  therefore,  at  full  liberty  now  to  examine  the  ques- 
tion, at  least,  without  being  concluded  by  what  has  formerly  been 
said  on  this  subject. 

The  question,  whether  a  party  who  files  a  bill  for  a  specific  perform- 
ance of  a  contract  for  the  purchase  of  land,  shall  bring  the  unpaid 
purchase  money  into  court,  does  not  seem  to  have  attracted  much 
attention,  for  in  no  case  do  I  find  it  carefully  examined  upon  princi- 
ple .  The  tenor  of  the  decisions,  however,  upon  bills  of  this  character, 
shows  that  there  is  no  uniform  or  inflexible  rule,  making  such  a 
deposit  indispensable  in  the  first  instance.  It  is  true  that  expressions 
are  to  be  met  with  in  the  opinions  of  other  courts,  as  strong  perhaps 
as  those  used  in  the  cases  above  referred  to,  but  it  will  be  seen  that 
they  are  not  to  be  understood  as  asserting  an  indispensable  pre- 
'  requisite.  Thus,  *in  the  case  of  Jarlol  v.  M'Alies'  Heirs,  7  B.  [*276] 
'  Monroe,  279,  the  court  said  :  ''but,  were  the  evidence  on  this 

point  sufficient,  in  orde^  to  make  a  tender  available  in  a  case  of  this 
:  kind,  it  is  incumbent  on  the  complainant  to  pay  the  money  in  to  court, 
;  so  that  during  the  long  progress  of  a  chancery  suit,  it  may,  under  the 
:  control  and  direction  of  the  chancellor,  be  rendered  productive.     In  a 
•  plea  of  tender  at  law,  the  party,  to  get  the  benefit  of  his  plea,  has  to 
'  bring  the  money  into  court.     Much  stronger  reasons  exist  for  requir- 
:  ing  this  to  be  done  in  a  case  to  be  settled  by  the  chancellor; "  and  yet 
,  in  that  very  case  a  specific  performance  was  decreed,  although  the 
'  money  had  not  been  brought  in  to  court,  nor  was  even  a  tender  strictly 
I  proved;  and  the  only  penalty  imposed  upon  the  complainant,  for  this 
■;  omission,  was,  that  he  had  to  pay  interest  on  the  amount  during  the 
pendency  of  the  litigation,  he  having  had  possession  of  the  premises 
I  in  the  mean  time.     But  cases  of  even  greater  indulgence  to  the  com- 
;  plainant  are  to  be  met  with.     In  Burke  v.  Boquet,  1  Dessaus.,  142, 
:  which  was  a  bill  for  a  specific  performance,  it  does  not  appear  that 
either  a  tender  or  a  deposit  in  court  of  the  purchase  money  was  made, 
and  yet  it  was  decreed,  ' '  that  it  be  referred  to  the  master,  to  state 
and  report  what  is  the  balance  due  on  the  contract  in  the  bill  men- 
tioned, and  that  on  the  payment  thereof,  with  interest,  and  of  the  costs 
of  suit,  within  one  month  from  this  day,  the  defendant  execute  title 
5  to  the  complainant  in  the  bill  mentioned. "     From  the  brevity  with 
'  which  this  case  is  reported,  we  cannot  learn  its  particular  circum- 
■  stances,  but  the  decision  itself  shows  that  the  suit  might  be  main- 
tained without  a  deposit  of  the  purchase  money.     The  suit  of  Louthler 
\  T.  Anderson,  1  Bro.  Ch.  R.,  347,  was  of  the  same  character,  and  upon 
a  rehearing  before  the  chancellor,  "his  lordship  varied  the  decree  in 
the  manner  prayed,  by  ordering  it  to  be  referred  to  the  master  to 
appoint  a  short  day  for  the  payment  of  the  monev,  and  to  compute 
subsequent  interest  till  that  time,  and  if,  upon  a  tender  of  a  sufficient 
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conveyance,  the  principal  money  and  interest  should  not  then  be  paid, 
the  plaintiff's  bill  to  be  dismissed  (as  against  defendants)  with  costs." 
Here  is  the  same  case,  of  time  given  to  the  complainant,  even  beyond 
the  hearing,  for  the  payment  of  the  purchase  money. 

In  Hunter   v.  Daniel,    4   Hare,  3   Eng.  Ch.  R.,  420,  which  wa«( 

also  for  a  specific  i)erformance,  it  was  objected  on  demurrer, 
[*277]*that  the  complainant  had  not  complied  with  his  part  of  thai 

agreement,  by  paying  or  tendering  the  whole  of  the  purchase  i 
money,  and  to  this  the  court  said,  ''the  only  remaining  point  insisted! 
upon  was,  that  the  making  of  every  payment  was  a  condition  prece- 
dent to  the  right  of  the  plaintiff  to  call  for  the  execution  of  the  agree- 
ment—  or,  in  fact,  to  call  for  the  benefit  of  it;  and  it  was  argued  tliafc : 
the  bill  could  not  properly  be  filed  before  the  plaintiff  had,  out  of  E 
court,  fully  performed  his  agreement.  The  general  rule  in  equity  cer-  - 
tainly  is  not  of  that  strict  character.  A  party  filing  a  bill  submits  toj 
every  thing  that  is  required  of  him,  and  the  practice  of  the  courfa 
is  not  to  require  the  party  to  make  a  formal  tender;  whereas,  in  thifti 
case,  from  the  facts  stated  in  the  bill,  or  from  the  evidence,  it  appears  f 
the  tender  would  have  been  a  mere  form,  and  that  the  party  to  whom: 
it  was  made  would  have  refused  to  accept  the  money.  The  def endanjEs,! 
according  to  the  allegations  of  the  bill,  insist  that  the  agreement  \a\ 
altogether  void,  and  the  plaintiff  therefore  is  at  liberty  to  contend  that  I 
the  tender  would  have  been  useless."  The  reason  for  a  different  rule( 
at  law  is  stated  in  that  case.  *  '' 

In  New  Hampshire,  where  by  express  statute  a  redeeming  mortgagoB 
was  required  to  make  a  tender  and  bring  the  money  in  to  court,  in  thoj 
case  of  Bailey  v.  Metcalf,  6  N.  H.  R.,  158,  the  court  said;  "in  thiai 
case  the  money  tendered  has  not  been  brought  into  court.  But  if  it. 
were  the  only  difficulty  in  the  case  of  the  demandants,  it  might  perhapi 
be  now  removed,  by  lodging  the  money  with  the  clerk."  '* 

The  only  case  which  I  have  found,  where  this  precise  question  hafil 
been  presented  by  the  record  and  directly  decided  by  the  court,  is  thai 
of  Washbur?i  v.  Dewey,  17  Vermont,  93.  There,  the  defendant  objected 
that  "  though  the  oratrix  tendered  the  money  properly  before  the 
time  specified,  yet  the  tender  was  not  kept  and  brought  in  to  court 
when  this  bill  was  entered."  The  court  said:  "the  excuses  for  not 
performing  this  contract  are,  if  not  frivolous,  at  least  very  unsatis- 
factory. The  oratrix  having  tendered  to  the  defendant  the  money  for 
the  payment  of  the  note,  had  nothing  further  to  do  until  the  defen- 
dant manifested  his  willingness  to  comply  with  his  obligation,  and 
demanded  the  money.     There  is  no  pretence  therefore  for  saying  '  the 

tender  was  not  kept  good. ' " 
[*278]*Tlie  result  of  my  examination  of  this  subject  clearly  shows 

that  the  court  of  chancery  is  not  bound  down  by  any  fixed  rule 
on  this  subject,  by  which  it  will  allow  the  substantial  ends  of  justice 
to  be  perverted  or  defeated  by  the  omission  of  an  unimportant  or  use- 
less act,  which  nothing  but  the  merest  technicality  could  require.  The  , 
money  may,  at  any  time,  be  ordered  to  be  brought  in  to  court,  when- 
ever the  rights  of  tlie  opposite  party  may  require  it;  but  while  he  is 
insisting  that  the  money  is  not  his,  and  that  he  is  not  bound  to  accept 
it,  it  would  seem  to  be  a  matter  of  no  great  consequence  to  him  whether 
it  is  in  the  custody  of  the  court  or  not.  The  court  possess  a  liberal  and 
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enlarged  discretion  on  this  subject,  by  the  proper  exercise  of  which  the 
rights  of  all  parties  may  be  protected.  In  all  the  precedents  which  I 
have  examined  in  cases  like  this,  I  do  not  find  a  single  instance  in 
which  the  complainant,  by  his  bill,  professes  to  bring  the  consideration 
money  in  to  court,  although  a  tender  is  most  generally  averred.  Even 
where  a  bill  is  filed  by  a  mortgagor  to  redeem,  he  does  not  profess  in 
his  bill  to  bring  the  money  in  to  court,  nor  is  it  usual  for  him  to  do  so, 
but  he  only  makes  a  present  offer  to  pay  the  money.  He  might,  prob- 
ably, by  tendering  the  amount  due,  and  by  bringing  it  in  to  court,  stop 
the  interest,  but  if  he  does  not  choose  to  do  this,  I  do  not  think  a  pre- 
cedent can  be  found  for  dismissing  a  bill  for  that  reason.  I  can  per- 
ceive no  stronger  reason  for  requiring  the  money  to  be  brought  into 
court,  in  the  first  instance  in  this  case,  than  in  the  case  of  a  mortgage. 
In  the  case  of  a  bill  of  interpleader,  where  the  practice  on  this  subject 
is  much  more  strict  than  in  any  other  case  in  chancery,  the  rule  is  not 
inflexible  that  the  fund  shall  he  deposited  in  court,  and  I  have  been 
unable  to  find  a  single  instance,  where  even  such  a  bill  has  been  dis- 
missed for  the  sole  reason  that  the  fund  was  not  deposited  at  the  time 
the  bill  was  filed.  Indeed,  it  has  been  expressly  decided  that  such  a 
bill  is  not  demurrable,  because  the  plaintiff  does  not  offer  to  bring  the 
money  into  court.  Moixy.  Bell,  6  Sim.,  175;  1  Smith's  Ch.  Pr.,  2 
Am.  Ed.,  476;  3  Daniel's  Ch.  Pr.,  1  Am.  Ed.,  1760. 

Withooit  pursuing  this  subject  further,  I  am  satisfied  that  the  expres- 
sions used  by  me  in  the  cases  referred  to,  were  not  warranted  by  the 
law,  or  at  least  that  they  should  not  be  understood  as  laying  down  an 
inflexible  rule,  prescribing  an  indispensable  condition,  which 
must  be  complied  with  before  the  complainant  *is  properly  in[*279] 
court,  or  even  before  the  court  will  proceed  to  determine  the 
rights  of  the  parties.  It  is  time  enough  for  the  party  to  bring  the 
purchase  money  into  court,  when  he  is  called  upon  to  do  so. 

The  decree  of  the  circuit  court  is  reversed,  with  costs,  and  the  suit 
remanded,  with  leave  to  the  complainants  to  amend  their  bill  and  to 
file  a  supplemental  bill,  as  they  shall  be  advised,  and  with  leave  to  the 
defendants  to  answer.  _J Decree  reversed. 

RoBEET  M'Clintock  v.  David  Rogers. 
Error  to  Pike. 

1.  Bound AHY — plat  and  field  notes.  In  construing  a  patent  from  the  United 
States,  which  describes  the  land  granted  by  the  number  of  the  section,  township 
and  range,  courts  will  look  to  the  plat  and  field  notes,  made  and  returned  to  the 
surveyor  general,  by  the  government  surveyors,  in  order  to  locate  the  land. 

2.  SAJtfE  —  lines  —  monuments.  The  lines  actually  run  upon  the  ground  by  the 
original  surveyor,  become  the  true  external  boundaries  of  all  the  lands  sold  by  the 
government,  if  they  can  be  ascertained  by  reference  to  the  monuments  erected  upon 
the  land  by  the  surveyor.  (1) 

3.  S.oiE.  The  monuments  erected  upon  the  land  are  facts;  the  field  notes  and 
plat  returned  by  the  surveyor,  indicating  course,  distance  and  quantity,  are  but 
description,  which  serve  to  assist  in  ascertaining  those  facts. 

Cited  — Kruse  v.  Scripps,  11  111.,  98;  (1)  The  boundaries,  when  known,  con- 
Sawyer  V.  Cox,  63  111.,  130;  Bauer  v.  trol  the  notes  and  plat  of  the  survey; 
Qottmanhausen,  65  111.,  499;  Lull  v.  but,  when  the  monuments  designating 
Chicago,  68  111.,  518;  M'C-ormicki).  Huse,  the  boundaries  are  obliterated,  they  can 
78  111.,  863.  be  re-located  only  by  the  field  notes  and 
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4.  Same.  Established  monumeuts  not  only  serve  to  show  with  certainty  the 
boundary  of  the  tract  upon  which  they  are  erected,  but  may  be  resorted  to,  in  con- , 
nection  with  the  field  notes  and  other  evidence,  to  fix  the  original  location  of  a 
monument  or  line  which  has  become  lost  or  obliterated  by  time,  accident  or  design. 

5.  Same  —  course  and  distance.  The  law  can  not  satisfactorily  determine,  in  all 
cases  whether  course  or  distance  shall  control,  Avhen  they  do  not  correspond;  this 
must  be  determined  by  concurring  testimony,  and  the  circumstance  of  each  par- 
ticular case.     The  one  that  convinces  the  judgment  most  must  be  selected. 

6.  Same  —  toioi  lines.  The  monuments  erected  at  the  two  extremities  of  a  town- 
ship line,  are  not  entitled  to  a  more  controlling  influence,  in  determining  the  actual 
location  of  the  intermediate  line,  than  the  section  corners  establised  along  the  line, 
if  they  can  be  found. 

7.  Same  —  lost  line.  Where  a  township  line  is  lost,  the  monuments  of  the  ad- 
jacent sections  may  be  resorted  to  for  the  purpose  of  ascertaining  where  the  lost 
line  was  actually  run  by  the  original  surveyor. 

8.  Same  —  deflected  line.  A  township  line  is  not  necessarily  straight  in  all  cases; 
a  deflected  line,  if  established  by  satisfactory  evidence,  will  be  adopted  by  the 
court  as  the  true  line  originally  run  by  the  government  surveyor. 

9.  Same  —  quantity.  Quantity,  although  the  least  reliable,  and  the  last  to  be  re- 
sorted to,  of  all  descriptions  in  a  grant  or  deed,  in  determining  the  boundaries 
of  the  premises  conveyed,  may  some  times  be  considered  in  corroboration  of  other 
evidence.  (2) 

This  was  an  ejectment,  to  recover  the  east  half  of  the  south-east 
quarter  of  section  thirty-one,  township  five  south,  range  four  west, 
brought  by  David  Eogers,  the  defendant  in  error,  against  Robert 
M'Clintock,  the  plaintiff  in  error,  and  tried  before  Mr. -justice  Purple, 
without  the  intervention  of  a  jury,  at  the  April  term,  1848,  of  the 

Pike  circuit  court. 
[*280J  *The  declaration  being  filed,  the  defendant  pleaded  the  general 
issue,  upon  which  issue  was  joined.  At  the  September  term,  1847, 
the  cause  was,  by  consent,  submitted  to  the  court,  for  trial,  and  the  evi- 
dence being  heard,  the  cause  was'taken  under  advisement.  At  the  Sep- 
tember term,  1847,  the  following  order  was  made,  by  consent: 

"It  is  ordered  by  the  court,  that  George  M.  Richards,  of  Morgan  i 
county,  make  a  survey  of  the  township  line,  between   townships  five 
and  six  south,  of  range  four  west  of  the  fourth  principal  meridian,  and 
make  a  plat,  with  metes  and  bounds,  of  how  much  of  the  enclosure  of  i 
the  said  defendant,  Robert  M'Clintock,  lies  on  the  north  side  of  said  ■ 
line,  and  on  the  south-east  quarter  of  the  south-east  quarter  of  section 
thirty-one,  townsliip  five  south,  range  four  west;  and  that  Avhcn  said  | 
survey  is  made  and  platted,  the  plat  thereof  shall  be  returned  by  the  1 
said  Richards  to  this  court,  at  its  next  term.     It  is  further  ordered, 
that  the  said  Richards,  before  proceeding  to  make  said  survey,  shall 
take  an  oath  before  the  clerk  of  this  court,  that  he  Avill,  according  to 
the  best  of  his  skill  and  ability,  well  and  truly  run  and  ascertain  said 
line,  and  make  a  just  and  true  plat  thereof,  and  of  so  much  of  the  en- 
closure of  the  said  defendant,  Robert  M'Clintock,  as  lies  on  the  north 
side  thereof.     And  by  the  further  agreement  of  the  said  parties,  it  is 
ordered  by  the  court,  that  each  of  said  parties  pay  one-half  of  the  costs 
'  of  said  survey." 

At  tlie  April  term,  1848,  the  following  agreement  was  made  between 
the  plaintiff  and  defendant: 

plats  of  the  original  survey.      In  doing    v.  Qottmanhausen,  65  111.,  499;  Martz  v. 
this,  resort  must  be  had  to  other  known     Williams,  67  111.,  306. 
lines  and  monuments,  as  a  basis  of  sur-        (2)  See  Kruse  v.  Scripps,  ante,  p.  98, 
vey.  Sawyer  «.  Cox,  63  111.,  130;  Bauer    note  1. 
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"  It  is  admitted  by  the  parties  in  the  above  cause,  that  the  corners 
of  the  township  line,  between  townships  five  and  six  south,  four  west, 
are  truly  indicated  by  the  letters  A  and  B,  on  the  survey  made  by 
George  M.  Richards,  a  plat  of  which  is  filed  herewith,  and  marked  (X) 
and  that  the  corners  marked  with  the  letters  A  and  B  in  said  plat,  are 
the  true  corners  of  the  township  line  between  the  townships  aforesaid. 
It  is  further  admitted,  that  the  report  made  by  the  said  George  M. 
Richards,  marked  exhibit  (R)  and  filed  in  this  case,  and  all  the  state- 
ments contained  in  said  report,  shall  be  received  in  evidence  in  this 
cause,  and,  upon  the  trial,  shall  have  precisely  the  same  force  and 
effect  given  to  them  —  neither  more  nor  less  —  that  they  would 
be  *entitled  to  receive  if  the  said  Richards  had  been  called  and[*281] 
sworn  as  a  witness  on  the  trial,  and  deposed  to  the  same  facts 
stated  in  said  report.  And  it  is  agreed  by  and  between  the  parties 
aforesaid,  that  the  above  facts  shall  be  submitted  to  the  court,  without 
the  intervention  of  a  jury,  and  if,  upon  the  trial  of  the  cause,  the  court 
shall  be  of  opinion  that  the  deflected  line  established  by  the  said  survey 
of  the  said  George  M.  Richards,  is  the  true  line  between  the  said  town- 
ships, then  the  court  shall  enter  judgment  against  the  said  defendant 
for  the  land  in  his  possession,  north  of  said  deflected  line,  according  to 
the  said  plat  and  rejDort  of  the  said  George  M.  Richards.  But  if  the 
said  court  shall  be  of  opinion  that  a  straight  line  between  the  corners 
indicated  by  the  letters  A  and  B,  on  the  plat  aforesaid,  is  the  true  line 
between  said  townships,  then  judgment  is  to  be  entered  against  the  said 
defendant  for  so  much  land  only  as  may  be  in  his  jjossession  on  the  north 
side  of  said  straight  line,  etc.  It  was  further  admitted,  that  the  township 
line  aforesaid  has  been  run  by  David  Johnson,  county  surveyor  of  Pike 
county,  Illinois,  and  that  his  survey  corresponds  with  the  survey  above 
mentioned,  as  made  by  the  said  George  M.  Richards.  It  was  further 
admitted,  that  the  dotted  line  on  the  plat  (X)  made  as  aforesaid  by 
the  said  George  M.  Richards,  indicates  a  straight  line  between  the  town- 
ship corners  A  andB,  denoted  on  said  plat;  and  that  said  dotted  line 
has  been  run  by  Z.  N.  Garbutt  and  M.  J.  Noyes,  and  that  they  concur 
with  Richards  and  Johnson,  in  adopting  the  points  A  and  B,  as  the  true 
corners  of  said  township  line,  but  differ  with  them  in  running  the  line 
between  said  points;  said  Garbutt  and  Noyes  establishing  a  straight  line 
between  said  corners  A  and  B,  as  the  true  township  line,  instead  of  the 
deflected  line  established  by  the  said  Richards  and  Johnson." 

The  annexed  plat,  marked  (X)  is  a  true  copy  of  the  plat  of  the  survey 
made  by  the  said  George  M.  Richards,  and  referred  to  in  the  above 
agreement  as  exhibit  (X).  Accomj)anying  said  plat  was  the  following 
report  of  the  said  Richards,  referred  to  in  the  agreement  aforesaid  as 
exhibit  (R). 

"In  pursuance  of  the  order  made  by  the  circuit  court  in  and  for  the 
county  of  Pike,  and  state  of  Illinois,  at  the  September  term 
thereof,  a.  d.  1847,  in  a  certain  cause  therein  pending,  *  wherein  [*282] 
David  Rogers  is  plaintiff,  and  Robert  M'Clintock  defendant,  after 
being  first  duly  sworn,  as  directed  by  said  order,  I,  George  M.  Richards, 
of  Morgan  county,  Illinois,  report:  that  I  made  a  survey  of  the  town- 
ship line  between  townships  five  and  six  south,  range  four  west  of  the 
fourth  principal  meridian,  as  follows:  I  commenced  at  the  township 
corners  between  townships  five  and  six  south,  range  four  west,  and 
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townships  five  and  six  south,  range  three  west,  at  a  stake  and  rock  pre- 
viously set  there,  and  now  ascertained  by  me  to  be  the  true  corner,  by 
actual  survey,  by  lines  run  from  established  corners,  on  the  township 
liiK^  north  of  said  corner,  and  by  the  witness  trees  for  said  corner,  the 
stumps  of  which  were  found  by  me  (said  corner  is  marked  A  on  the 
foregoing  plat) ;  thence  west,  with  a  variation  5°  48'  east,  496.74  chains, 
to  the  township  corner  between  five  and  six  south,  five  west,  and  five 
and  sixth  south,  four  west;  said  corner,  as  now  made  by  me,  being  the 
same  previously  established,  and  now  verified  by  me,  by  finding  one 
witness  tree  now  standing,  and  the  roots  of  the  other  agreeing  in  course 
and  distance  with  original  field  notes,  and  by  runs  north  of  said  cor- 
ner on  township  line;  said  township  corner  being  marked  B  on  the  fore- 
going plat.  This  distance  between  the  township  corners  A  and  B,  as 
shown  by  the  original  field  notes  of  the  said  township  line,  is  489.15 
chains;  showinga  difference  of  7.59  chains  between  length  of  township 
line,  as  run  on  the  ground  by  me,  and  as  shown  by  the  original  field 
notes,  and  showing  that  a  distance  had  been  passed  over  on  said  town- 
ship line  by  the  original  surveyor,  which  is  not  shown  by  his  field  notes, 
and  which  made  a  reference  to  the  corners  and  lines  on  the  north  and 
south  side  of  said  township  line  necessary,  in  order  to  ascertain  where 
this  excess  of  distance  had  been  thrown  by  the  original  survey  or,  there 
being  no  original  corners  or  witness  trees  to  be  found  upon  said  town- 
sliip  line,  excepting  those  marked  A  and  B,  on  the  foregoing  plat,  at 
each  extremity  of  that  line. 

"  I  therefore  returned  east  on  said  township  line,  and  by  measure- 
ment and  observation,  I  ascertained  that  five  chains  of  this  excess  of 
length  had  been  thrown,  in  the  original  survey,  into  the  width  of  section 
thirty-four,  township  five  south,  range  four  west;  said  section  measur- 
ing eighty-five  chains  east  and  west  on  its  south  line,  instead  of  eighty 

chains;  the  rest  of  said  excess  being  distributed  over  other  parts 
[*283]  of  said  township  line.     *This  rendered  it  necessary  to  refer  to 

the  corners  north  and  south  of  said  township  line,  in  order  to 
establish  said  line  and  the  corners  thereon,  as  originally  run  by  the 
United  States  surveyors;  and  in  the  course  of  the  surveys  necessary 
to  establish  said  line  and  corners,  I  became  satisfied  that  the  township 
line  between  townships  five  and  six  south,  range  four  west,  was  not 
run  straight  across  said  township,  and,  consequently,  should  now  be 
run  and  established  only  as  originally  made,  if  its  original  position 
could  be  ascertained.  To  determine  how  this  had  been  run  I  com- 
menced surveys  from  corners  north  and  south  of  said  line,  as  shown 
by  the  foregoing  plat;  I  went  to  the  corner  between  sections  nineteen, 
twenty,  twenty-nine  and  thirty,  five  south,  four  west,  and  established 
it  at  a  stake  set  by  D.  Johnson,  the  county  surveyor  of  Pike,  named  in 
another  part  of  this  record,  and  found  by  me  to  be  correct,  by  refer- 
ence to  one  witness  tree  and  the  remains  of  the  other  (this  corner  is 
marked  0  on  the  foregoing  plat),  thence  40.55  chains  south,  with 
viiriation  of  7°  50'  east,  to  corner  established  by  reference  to  the 
stumps  of  the  witness  trees,  with  the  foot  marks  on  them,  found  by 
mi'-,  thence  south,  with  the  same  variation,  40.50  chains,  to  corners 
between  sections  twenty-nine,  thirty,  thirty-one  and  thirty-two,  town- 
sliip  five  south,  range  four  west,  to  corner,  as  previously  established, 
and  found  to  be  correct  by  the  witness  trees,  one  of  which  is  now 
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standing,  and  the  remains  of  the  other  found  by  me  (this  corner  is 
marked  H  on  the  foregoing  plat),  thence  40  chains,  with  a  variation 
of  7°  42'  east,  to  a  stone  set  by  the  said  D.  "Johnson;  thence  south, 
with  some  variation,  40  chains,  to  a  stone  planted  by  me  as  the  corner 
between  sections  thirty-one  and  thirty-two,  township  five  south,  range 
four  west  (marked  D  on  the  foregoing  plat),  thence  I  went  to  a  rock 
at  corner  of  sections  five,  six,  seven  and  eight,  township  six  south, 
range  four  west,  which  I  satisfied  myself  was  correctly  planted  as  said 
corner,  and  which  was  agreed  to  by  plaintiff  and  defendant  as  the  true 
corner  (and  is  marked  E  on  the  foregoing  plat),  thence  north,  with  a 
variation  of  8°  24'  east,  81.56  chains,  to  the  township  line  near  corner 
marked  D  on  the  foregoing  plat,  falling  17  links  short  of  distance 
called  for  by  the  original  field  notes.  I  ran  this  line  with  a  variation 
of  8°  24'  east,  to  make  it  parallel  with  the  east  line  of  section  five, 
township  six  south,  range  four  west,  as  was  originally  done,  and 
I  made  the  offset,  west  from  *corner  D,  at  sections  thirty-one,  [*284] 
and  thirty-two,  township  five  south,  range  four  west,  54  links  — 
the  original  field  notes  showing  61  links  offset,  west  from  "corner  of 
sections  thirty-one  and  thirty-two,  township  five  south,  range  four 
west,  to  corner  of  sections  five  and  six,  township  six  south,  range  four 
west.  I  also  went  to  corner  of  sections  twenty-eight,  twenty-nine, 
thirty-two  and  thirty-three,  township  five  south,  range  four  west 
(marked  F  on  the  foregoing  plat),  and  established  the  corner  by  refer- 
ence to  witness  trees,  the  remains  of  which  I  found  at  a  rock  previously 
set  there;  thence,  with  a  variation  of  7°  59'  east,  40.83  chains,  to  a 
rock  previously  set  and  verified  by  me,  by  witness  trees  found  by  me; 
thence,  with  the  same  variation,  40  chains,  to  township  line,  as 
shown  in  the  foregoing  plat  at  G;  thence  I  went  to  a  corner  between 
sections  four,  five,  eight  and  nine,  townshij^  six  south,  range  four 
west,  at  a  rock,  which  I  was  satisfied  was  correct,  and  which  was 
agreed  on  as  the  correct  corner  by  the  said  plaintiff  and  defendant; 
thence  north,  with  a  variation  of  8°  24'  east,  40.91  chains,  to  a  stake 
previously  set  and  now  verified  by  me  as  the  corner;  thence,  with  same 
variation,  north,  41.58  chains,  to  township  line  near  G  on  the  fore- 
going plat  —  exceeding  distance  shown  by  the  original  field  notes  17 
links,  and  falling  west  of  the  corners  of  sections  thirty- two  and  thirty- 
three,  township  five  south,  range  four  west,  at  G,  on  foregoing  plat, 
3.51  links  (the  original  field  notes  not  showing  what  the  offset  was, 
from  the  coi'ner  of  sections  thirty-two  and  thirty-three,  township  five 
south,  range  four  west,  as  marked  G  on  the  foregoing  plat).  This 
gives  to  sections  five  and  six,  in  township  six  south,  range  four  west, 
their  full  complement,  as  called  for  by  the  original  field  notes,  and 
the  computation  of  the  quantity  in  them,  as  made  by  the  original 
surveyor;  and,  also,  gives  the  complement,  according  to  said  original 
computation  to  sections  thirty-one  and  thirty-two,  townships  five 
'South,  range  four  west.  A  straight  line  from  A  to  B,  across  said  town- 
ships, would  throw  a  large  excess  of  quantity  into  sections  five  and  six, 
township  six  south,  range  four  west,  while  sections  thirty-one  and  two, 
township  five  south,  range  four  west,  would  fall  a  great  deal  short  of  their 
quantity,  and  the  line  between  thirty-one  and  thirty-two,  township  five 
south,  range  four  west,  would  be  8°  30  chains  shorter  than  the  distance 
called  for  by  the  original  field  notes,  and  the  line  between  sections  five 
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[*285]and  six  township  *six  south,  range  four  west,  would  be  made 
8°  30  chains  longer  than  is  called  for  by  the  original  field  notes. 
The  mode  adopted  by  me  makes  these  lines  agree  with  original  field  notes, 
on  the  north,  exactly,  and  on  the  south  of  the  township  line,  within  17 
links.  I  have  therefore  established  the  township  line  between  town- 
ohips  five  and  six  south,  range  four  west,  as  follows:  from  township  corner 
marked  A  on  the  foregoing  plat,  west  with  a  variation  of  6°  57'  east, 
to  a  rock  set  by  me  at  the  corners  of  sections  thirty-one  and  thirty- 
two,  township  five  south,  range  four  west,  at  the  point  marked  D  on 
the  foregoing  plat,  405.12  chains;  thence  from  said  rock  at  D,  west, 
with  a  line  of  no  variation,  91.62  chains,  to  township  corners  between 
townships  five  and  six  south,  range  four  west,  and  townships  five  and 
six  south,  range  five  west,  marked  B  on  the  foregoing  plat;  and  believe 
this  to  have  been  the  line  run  by  the  original  surveyor,  and  not  a 
straight  line,  as  shown  by  the  original  field  notes. 

"  From  the  stone  placed  by  me  at  the  corner  of  sections  thirty-one 
and  thirty-two,  five  south,  four  west,  an  elm,  eight  inches  in  diameter, 
marked  with  a  blaze  and  two  notches  on  each  side,  bears  north  4.97 
chains  from  said  stone  marked  D  on  the  foregoing  plat;  and  from  this 
point  I  ran  out  the  enclosure  of  the  defendant,  Robert  M'Clintock, 
which  lies  upon  the  north  side  of  said  township  line,  and  upon  the 
south-east  quarter  of  the  south-east  quarter  of  section  thirty-one,  town 
five  south,  four  west,  and  report  that  in  said  M'Clintock's  enclosure 
there  are  three  acres  and  fourteen  hundredths  of  an  acre  on  the  north 
of  said  township  line;  and  upon  said  south-east  quarter  of  the  south- 
east quarter  of  section  thirty-one,  townshij)  five  south,  four  west, 
bounded  as  follows,  to  wit :  beginning  at  said  rock  at  the  corner 
between  sections  thirty-one  and  thirty-two,  five  south,  four  west, 
marked  D  on  the  plat  aforesaid;  thence  north  ten  chains  seventy-  ' 
seven  links;  thence  west  two  chains  ninety -two  links;  thence  south  ' 
ten  chains  seventy-seven  links;  thence  east  two  chains  ninety-two  ; 
links,  to  the  place  of  beginning. 

"  These  surveys  were  made  in  the  presence  of  the  said  plaintiflf  and  i; 
defendant,  and  were  completed  on  the  23d  day  of  September,  a.  D.i 
1847.  ^  ']| 

"  The  plat  accompanying  this  report,  marked  (X)  shows  the  town- 
ship line  as  established  by  me,  at  the  courses  and  distances  upon 
[*28Gjand  adjoining  said  line,  and  a  plat,  by  metes  and  bounds,  *of 
section   thirty-one,  five  south,  four  west,  and  the  part  thereof 
now  in  the  possession  of  the  said  defendant,  Robert  M'Clintock,  dated 
September  23,  1849. 

"George  M.  Richards,  Surveyor.'^ 

It  was  admitted  by  the  defendant,  Robert  M'Clintock,  that  th( 
plaintiff  was  the  owner  in  fee  of  the  east  half  of  the  south-east  quartei 
of  section  thirty-one,  five  south,  four  west,  and  that  the  said  Robert 
M'Clintock  was  in  possession  of  three  and  fourteen  hundredths  acreif 
of  said  parcel  of  land,  as  described  by  metes  and  bounds,  in  the  report 
of  the  aforesaid  George  M.  Richards.  The  defendant  then  gave  ioi 
evidence  the  following  plat  and  field  notes,  of  the  original  survey,  cew 
tificd  from  the  surveyor  general's  ofl&ce  for  the  States  of  Illinois  an^f 
Missouri :  ,  i 
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Township  6,  South  of  the  base  hue,  4  West  of  the  Principal  Meridian.                1 

a  The  notes  of  the  line  between  sects.  4  and  5  call  for  intersecting  the  township  line  at 
8158  chains,  but  do  not  state  whether  the  east  or  west  of  the  said  township  line. 
b  P.  oak,  13  S.  10  W.,  460.     P.  oak,  13  S.  77  E.  424. 

c  Hick.  15  south,  49  west,  29.     Hick.  16  north,  25  west,  158.  d  Post. 

e  Hick,  north  78,  west  57  links.  /  Post  on  mound. 

The  field  notes  above  referred  to  are  in  the  words  and  figures  fol- 
lowing, that  is  to  say: 

''Beginning  at  a  post,  corner  of  ranges  four  and  five  west,  town- 
ships six  and  six  and  five  and  five  south,  sections  one,  six,  thirty-one, 
thirty-six,  from  which  a  C.  oak,  ten  inches  in  diameter,  bears  north 
sixty  degrees,  west  twenty-nine  links;  C.  oak,  fourteen  inches  in 
diameter,  bears  south  sixty-three  degrees,  east  nineteen  links;  thence 
east  on  a  random  line  between  townships  five  and  six  south,  range 
four  west,  sections  six  and  thirty-one,  489.15  chains;  intersects  the 
range  line  between  ranges  three  and  four,  two  hundred  and  eighty-five 
links  north  of  the  corner,  to  sections  one,  six,  thirty-one  and 
thirty-six,  *townshi23s  five  and  six  south,  ranges  three  and  four[*287] 
west;  which  is  a  post,  from  which  a  0.  oak,  12  inches  diameter, 
bears  north  seventy-seven  degrees,  west  24  links,  and  hickory  12  inches 
diameter,  bears  south  three  degrees,  east  12  links.    December  24th. 

Thence  west,  between  T's  5  and  6  S,  R.  4  W.  sections  1  and  36,  on 
a  true  line,  1.15  chains  —  creek,  15  links  wide,  course  south. 

14.00  chains,  prairie; 

40.00      *'        set  half  section  posts  —  prairie  ; 
.    80.00      *'        set  post  corner  of  sections  35  and  36,  T's  5  S.,  4"W., 
prairie  —  ovelt  prairie. 

West,  between  T's  5  and  6  S.,  R.  4  W.,  sections 2  and  35. 

15.00  chains,  timber  land; 
.35.60      "      creek,  20  links  wide,  C.  S. ; 

40.00      "      set  half  section  post,  from  which  a  hickory,  10  inches 
diameter,  bears  S.  50°,  E.  14  links,  and  a  W.  oak, 
i  10  inches  diameter,  bears  N.  42°,  W.  18  links. 

1 .   53.00      "      prairie; 

'  80.00  ''  set  post  corner  of  sections  34  and  35,  E.  4  W.,  T.  5  S. 
—  prairie  —  over  prairie  and  barrens,  timber,  oak, 
etc. 

West,  between  T.  5  and  6  S.,  R.  4  W.,  sections  3  and  34. 
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40.00  chains,  set  half  section  post  —  brushy  barrens; 

80.00  "  post  corner  of  sections  33  and  34,  R.  4  W.,  T.  5  S.  — 
prairie,  over  brushy  barrens  and  prairie. 

West,  between  township  5  and  six  south,  range  four  west,  sees.  4 
and  33. 

40.00  chains,  set  half  section  post  —  prairie; 

80.00  "  set  post  corner  of  sees.  32  and  33,  R.  4  W.,  T.  5  S.  — 
prairie  —  over  prairie. 

West,  between  sections  5  and  32,  T's  5  and  6  S.,  R.  4  west. 

40.00  chains,  set  half  section  post,  from  which  a  hickory,  6  inches 
diameter,  bears  N.  53°,  W.  49  links,  hickory  4  inches 
diameter,  bears  S.  83°,  E.  36  links.    December  25th. 

80.00      "      set  post  corner  of  sections  31  and  32,  R.  4  W.,  T.  5  S. 
—  prairie  —  over  bushy  barrens  and  prairie  oak. 
[*288]*West,  between  townships  5  and  6  south,  range  4  west,  sections 
6  and  31. 

40.00  chains,  set  half  section  post  —  prairie; 

63.00      "       timbered  land; 

89.15  "  intersects  the  range  line  between  ranges  4  and  5,  at  the 
corner  —  over  prairie,  barrens,  timber,  oak,  etc." 

The  plaintiff,  David  Rogers,  then  admitted  that  the  defendant, 
M'Clintock,  was  the  owner  in  fee  of  the  north-east  north-east  quar- 
ters, section  six,  township  six  south,  range  four  west.  This  was  all  of 
the  evidence  offered,  either  on  the  part  of  the  said  plaintiff  or  defen- 
dant. The  court  having  duly  considered  the  same,  found  the  issue  in 
favor  of  the  said  plaintiff  below.  The  defendant  below  then  moved 
the  court  for  a  ncAv  trial,  because  the  verdict  was  against  the  law  and 
evidence;  which  motion  was  overruled  by  the  circuit  court,  and  a 
judgment  rendered  in  favor  of  the  plaintiff,  upon  the  finding  afore- 
said, for  three  and  fourteen  hundredths  acres  of  the  lands  mentioned 
in  the  declaration  aforesaid,  and  particularly  described  in  the  report 
of  the  said  George  M.  Richards,  upon  which  a  writ  of  possession  was 
awarded,  etc.  The  defendant  thereupon  took  his  bill  of  exceptions  to 
the  oi)inion  of  the  court,  in  finding  for  the  plaintiff,  overruling  motion  i 
for  new  trial,  and  in  rendering  judgment  for  plaintiff,  and  assigns  iot ' 
error  the  said  several  decisions  of  the  court. 

Browning  &  Bushnell,  for  plaintiff  in  error  :  The  only  question  t 
presented  for  decision  in  this  case  is,  whether  the  township  line  which  ( 
separates  townships  five  south,  and  four  west,  and  six  south,  four  i 
west,  is  a  straight  or  a  crooked  one.     We  contend  :  1.  That  under  the 
laws  of  congress  providing  for  surveys  of  the  public  lands,  and  the 
various  instructions,  at  different  times,  given  thereon,  there  can  be  no 
such  thing  as  a  deflected  township  line.      The  act  of  18th  May,  1796; 
provided  that  the  i)ublic  lands  "  shall  be  divided   by  north  and  south 
lines,  run  according  to  the  true  meridian,  and  by  others  crossing  them, 
at  right  angles,  so  as  to  form  townships  of  six  miles    square."     Land 
Laws,  Part  1,  page  50.     It  is  hardly  necessary  to  remark  that  a  square 

can  not  be  enclosed  by  deflected  lines.     The  same  provision  is 
[*289]contained  in  the  act  of  March  *26,  1804.     Land  Laws,  Part  1, 

104.     And  in  the  act  of  11th  February,  1805.     Land  Laws,  Part 
1,  119.    It  will  be  perceived  from  an  examination  of  the  laws  above 
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cited,  that  township  corners  are  to  be  first  established,  and  township 
lines  first  run,  and  that  all  subdivisions  of  a  township  are  to  be  con- 
trolled by,  and  conform  to  these  first  established  corners  and  lines,  and 
that  all  lines,  whether  of  a  townshij),  section  or  quarter  section,  are  re- 
quired to  be  straight.  The  township  line  is  to  be  a  straight  one,  run- 
ning from  corner  to  corner,  the  whole  length  of  the  township,  and 
where  the  township  is  to  be  sectionized,  the  very  first  command  of  the 
law  is,  to  plant  the  section  corners  one  mile  distant  from  each  other, 
on  the  township  line,  which  has  before  been  ascertained.  See  instruc- 
tions from  commissioner  of  the  general  land  office  to  the  siirveyor  gen- 
eral.    Land  Laws,  Part  2,  918,  941,  971. 

2.  The  rights  of  the  parties  in  the  land  in  controversy,  must  be  deter- 
mined by  the  original  survey,  made  under  the  authority  of  the  govern- 
ment, and  returned  to  the  office  of  the  surveyor  general;  and  according 
to  that  survey,  the  disputed  township  line  was  a  straight  one,  running 
through  the  entire  length,  from  corner  to  corner;  and  it  can  not  now  be 
varied  to  suit  the  interests  or  caprice  of  purchasers.  To  permit  it  to  be 
done  would  be  to  annul  the  authority  of  all  the  public  surveys;  obliterate 
the  lines  of  demarcation  between  the  property  of  man  and  man,  and  open 
wide  the  door  to  confused,  harassing,  and  endless  litigation.  See  plat 
and  field  notes  from  the  office  of  the  surveyor  general. 

3.  The  original  township  corners  at  the  extremities  of  the  disputed 
line,  are  found,  recognized  and  admitted.  There  is  no  doubt  or  dis- 
pute about  them,  and  when  the  section  corners  upon  that  line  are 
obliterated  and  can  not  be  found,  the  proper  mode  of  re-ascertaining 
their  position  is,  to  begin  at  the  corner  at  the  eastern  extremity  of  the 
township  line,  and  run  by  the  field  notes  the  proper  distance  west, 
throwing  any  excess  or  deficiency  of  quantity  on  the  western  side  of  the 
township.     See  Land  Laws,  Part  2,  919. 

4.  The  only  reason  given  by  Richards,  the  surveyor,  for  fixing  the 
section  corner  south  of  a  direct  line  between  the  ascertained  township 
corners,  is  to  equalize  distance  and  quantity.  Now  it  is  a  settled  rule 
in  the  construction  of  grants,  that  both  course  and  distance  must 

give  way  to  natural  or  artificial  *monuments  or  objects;  and[*290] 
courses  must  be  varied,  and  distances  lengthened  or  shortened, 
so  as  to  conform  to  the  natural  or  ascertained  objects  or  bounds;  and 
where  the  monuments  are  fixed,  known,  and  unquestionable,  although 
neither  course,  distance,  nor  quantity  correspond,  the  monuments  must 
govern.  And  in  government  surveys,  especially  where  corners  are 
ascertained,  they  must  control  courses,  distances  and  quantity.  Wynne 
V.  Alexander,  7  Iredell,  238;  Sturgeon  v.  Floyd,  3  Rich.,  84;  Bruckner's 
lessee  v.  Lawrence,  1  Doug.,  30;  Fulwood  v.  Graham,  1  Rich.,  491; 
Alshire's  lessee  v.  Hulse,  Wright's  Ohio  Rep.,  172;  Avery's  lessee  v. 
Braum's  heirs,  ibid,  576;  Jackson  v.  Cole,  16  Johns.,  262;  Jackson  v. 
Freer,  17  Johns.,  31;  Hagan  et  al.  v.  Campbell  &  Cleveland,  8  Porter, 
31;  Hallet  et  al.  v.  Hunt,  7  Ala.  Rep.,  905;  Lewen  v.  Smith,  7  Porter, 
435;  Newman  v.  Foster's  heirs,  3  How.  Miss.,  391;  Surget  v.  Little,  5 
Smedes  and^Marsh.,  332;  Campbell  v.  Clark,  8  Mo.  553;  Hough  v.  Hoon 
ct  al.,  4  Dev.  and  Bat.,  230;  Hare  v.  Harris,  14  Griswold,  Ohio,  636; 
Pei'nam  v.  Wead,  6  Mass.,  132;  Preston's  heirs  v.  Bowman,  2  Bibb, 
495;  5  Cond.,  195;  Folgerw.  Mitchell,  3  Pick.,  401;  Howei!  alv.  Bass, 
2  Mass.,  382. 
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J.  Grimshaw,  for  defendant  in  error:  The  point  to  be  settled  in 
the  case  is,  which  is  the  correct  line  between  township  five  south,  range 
four  west,  and  township  six  south,  range  four  west  (see  plat)  A  B  or 
A  D  B,  and  correct  corner  between  sections  thirty-one  and  thirty-two, 
township  five  south,  range  four  west;  this  being  one  of  the  points  on 
that  line,  as  originally  run.  Defendant  in  error  contends  that  line  A 
D  B  is  the  correct  line,  and  corner  D  the  correct  corner;  that  point  D 
is  the  point  originally  established  as  section  corner  of  thirty-two,  and 
as  such  must  now  be  established  as  the  corner,  although  not  on  a  right 
line  between  townshijj  corners. 

1.  It  is  a  question  of  fact  to  be  determined,  how  was  this  line  originally 
run  by  the  surveyors  of  the  United  States  government.  If  that  fact  can 
be  ascertained,  it  must  determine  this  case.  Bleeker's  map  of  Hosick's 
patent  held  never  to  be  conclusive  in  opposition  to  true  lines,  founded 
upon  his  actual  survey.     Jackson  v.  Joy,  9  Johns.,  103.     The  map 

necessarily  shows  the  lots  of  equal  size,  and  shows  their  relative 
[*291]locality.  The  *legislature  must  have  contemplated  that  field 

book  should  accompany  the  map.  Jackson  v.  Cole,  16  Johns., 
260.  The  actual  survey  must  be  deemed  part  and  parcel  of  the  descrip- 
tion of  lot.  Ibid.  The  government  might  have  had  the  surveys  re-ex- 
amined before  the  patents  issued ;  it  is  now  too  late  to  attempt  to  cor- 
rect mistakes.  Jackson  v.  Cole,  16  Johns.,  264.  A  proprietary  sur- 
veyor held  not  to  be  agent  of  people  whose  lands  he  surveyed,  but  of 
proprietor  alone.  Such  surveyor  could  i4ot  bar  title  by  his  return, 
which  was  vested  by  actual  survey.  The  coui'ses  and  distances  on  the 
ground  are  the  true  survey.  Lilly  v.  Kitzmiller,  1  Yeates,  29;  Yoder 
V.  Fleming,  2  Yeates,  311.  A  line  proved,  although  deviating  from  a 
right  line,  must  be  the  boundary.  Lyon  v.  Eoss  et  ux.,  1  BiLb,  466. 
Parol  evidence  admitted  to  show  that  course  and  boundary  in  the  sur- 
vey and  patent,  are  otiierwise  on  the  ground,  Mageehan  v.  Adam's 
lessee,  2  Binney,  109;  Wallace  v.  Maxwell,  1  J.  J.  Marsh.,  451.  Same 
pomts  decided  in  Hall  v.  Powell,  4  S.  &  R.,  462;  Philips  v.  Shjeflfer, 
5  S.  &  R.,  215.  Original  marked  trees  must  govern,  where  they  can 
be  found.  If  not,  courses  and  distances  must  be  resorted  to,  as  the 
next  best  rule.  Sumter  v.  Bracy,  2  Bay,  516;  Chenoweth  v.  Lessee  of 
Haskell,  3  Peters,  96.  The  original  surveys  establish  rights  of  parties, 
and  must  govern.  May  v.  Baskin,  12  Smedes  and  Marshall,  429,  430. 
The  north-east  and  south-west  corners  of  patent  claim  established, 
held  that  law  would  fix  north-west  corner  at  intersection  of  lines 
extended  according  to  patent  courses,  from  north-east  and  south-west 
corners,  unless  some  other  point  had  been  fixed  on  by  original  survey. 
Wishart  v.  Crosby,  1  Marshall,  381;  Thornberry  v.  Ohurchill  etnx.,  4 
Monroe,  95.  Wlicre  there  is  an  ascertained  place  of  beginning,  the 
grant  must  be  confined  to  boundaries  given  in  the  deed.  Jackson  v. 
Wilkinson,  17  Johns.,  156;  Jackson  v.  Wendell,  5  Wendell,  146.  The 
corners  of  sections  on  township  lines  were  made  when  the  township 
was  laid  out.  They  became  fixed  points,  and  if  their  position  can  now 
Ijc  shown  by  testimony,  these  points  must  be  retained,  Jilthough  not 
in  a  straight  line  from  A  to  B.  The  township  line  was  not  run  as  a 
single  sight  from  A  to  B;  it  was  run  mile  by  mile,  and  these  mile 
points  are  as  sacred  as  the  points  A  and  B.  Land  Laws,  vol.  1,  50,  71, 
119,  120.     The  sections  on  the  north  and  west  side  of  the  town- 
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ship  receive  *excess  and  give  way  in  size,  if  there  is  any  excess  [*292j 
or  deficiency  in  the  township.     They  are  to  close  up  to  the 
township  line  wherever  it  was  placed.      See  act  of  1800,  Land  Laws, 
vol.  1,  sec.  3,  p.  71. 

A  mathematical  line  is  defined  to  be  length  without  breadth:  it 
exists  only  in  the  mind.  A  surveyor's  line  has  a  local  habitation:  it 
consists  of  a  series  of  marked  or  established  points  on  the  ground, 
approaching  a  right  line,  according  to  the  skill  and  correctness  of  the 
surveyor  and  perfection  of  his  instruments.  An  actual  township  line 
consists  of  a  series  of  section  corners,  never  in  point  of  fact  falling  in 
a  right  line  from  township  corner  to  township  corner.  When  these 
corners  are  gone,  we  resort  to  the  next  best  evidence  to  ascertain 
where  they  were  originally  placed.  The  best  evidence  in  this  case  of 
the  position  of  the  corner  D,  is  its  distance  from  the  original  corners, 
shown  on  the  plat,  north  and  south  of  it,  at  the  exact  distances  called 
for  by  the  field  notes. 

Testing  the  survey  of  Richards  by  these  rules,  it  will  be  found  to 
have  been  made  in  accordance  with  them.  He  followed  the  original 
corners  and  lines,  when  found,  and  when  not  found,  courses  and  dis- 
tances from  field  notes. 

2.  For  acts  of  congress  under  which  surveys  in  the  Military  Tract 
were  made,  see  act  of  May  18,  1796,  Laud  Laws,  vol.  1,  50,  sees.  1,  2; 
act  of  May  10,  1800,  ibid,  70,  sees.  1,  2,  3;  act  of  March  26,  1804, 
ibid,  104,  sec.  1;  act  of  Feb.  11,  1805,  ibid,  119,  sec.  1,  2,  vide  sec.  2, 
2d  act  of  May  6,  1812,  ibid,  214.  The  act  of  April  29,  1816,  ibid,  278, 
created  the  oflBce  of  surveyor  general  for  Missouri  and  Illinois.  These 
acts  were  directory  to  the  surveyors  as  government  employees  or  agents; 
but  if  they  disregard  them,  the  surveys  they  actually  made  must  now 
be  followed.     See  authorities  cited  above. 

3.  Statutes  directing  the  mode  of  proceeding  by  public  officers,  are 
advisory,  and  not  essential  to  the  validity  of  the  proceedings  them- 
selves, unless  so  expressed.  Holland  v.  Osgood,  8  Vermont,  280,  A 
statute  specifying  a  time  within  which  a  public  officer  is  to  perform  an 
official  act,  regarding  the  rights  and  duties  of  others,  is  directory, 
unless  the  nature  of  the  act  to  be  performed,  or  the  phraseology  of  the 
statute,  is  such  that  the  designation  of  time  must  be  considered 

as  a  limitation  of  the  *230wer  of  the  officer.     People  v.  Allen,  6[*293] 
Wend.,  486;  Jackson  v.  Young,  5  Cow.,  269. 

4.  The  decision  of  the  circuit  court  in  this  case,  upon  the  evidence, 
should  have  the  same  weight.  As  the  law  gives  it  the  same  effect  as  a 
verdict  of  a  Jury,  the  court  should  not  disturb  it.  Dawson  v.  Rob- 
bins,  5  Gilman,  72. 

R.  S.  Blackwell,  on  same  side :  It  is  insisted  that  the  only  ques- 
tion for  the  determination  of  this  court  is,  whether  the  township  line 
between  five  and  six  south,  four  west,  is  straight  or  deflected.  We  do 
not  decline  the  argument  of  that  question,  but,  at  the'  same  time,  con- 
tend the  real  issue  is  as  to  the  true  boundary  between  section  thirty- 
one,  township  five  south,  four  west,  and  section  six,  township  six  south, 
four  west.  The  acts  of  congress,  it  is  true,  require  a  straight  line. 
But  this  is  only  directory  to  the  surveyor.  Hunt  v.  M'Henry,  Wright, 
599;  Bayless  v.  Rupert,  Wright,  634,     ''A  mathematical  line  never 

223 


294  M'Clintock  v.  Rogers.  [Dec. 


Briefs  of  Counsel. 


was  run  in  making  any  survey,  and  is  impossible  to  be  ascertained  with 
perfect  precision  and  certainty,  by  any  human  means."  Cowen  v. 
Fauntleroy,  3  Bibb,  261-2.  It  is,  therefore,  the  established  rule,  that 
the  line  actually  run  by  the  surveyor,  as  ascertained  by  the  monuments 
erected  by  him  upon  the  land,  are  to  control  in  all  cases  of  disputed 
boundaries.  The  plat  and  field  notes  returned  by  the  surveyor,  are 
not  conclusive  as  to  where  the  lines  of  the  survey  were  run,  and  the 
corners  of  each  parcel  of  land  established.  The  survey  is  the  original 
work;  the  plat  is  derived  from,  and  intended  to  be  a  faithful  represen- 
tation of  it.  If  the  plat  fails  to  give  a  correct  description  of  the  actual 
survey,  the  latter  is  to  govern.  Herbert  v.  Wise,  3  Call,  211,  top  page; 
Conn  V.  Penn,  1  Peters'  C.  C.  E.,  511-12;  Esmond  v.  Tarbox,  7  Green- 
leaf,  61;  Coweny.  Fauntleroy,  2  Bibb,  261;  Cleveland  v.  Smith,  2  Story, 
288;  Van  Wyck  v.  Wright,  18  Wend.,  168;  Campbell  v.  Clark,  8  Mo., 
553;  Walker  v.  Smith,  2  Barr.  43;  Hall  v.  Tanner,  4  Barr,  244;  Voor- 
hees  V.  De  Meyer,  3  Sandf.  Ch.,  614,  cited  2  An.  U.  S.  Dig.,  61, 
sec.  1.  Therefore,  if  the  actual  survey,  as  ascertained  by  the  monu- 
ments, show  a  defected  line,  it  is  to  be  regarded  as  the  true  one.     Baker 

V.  Talbott,  6  Monroe,  182;   Baxter  v.  Evett,  7  Monroe,  333-4. 
[*294]     *Where  was  the  township  line  in  controversy  actually  run  ?    It 

was  the  duty  of  the  surveyor  to  mark  the  township  line,  by 
erecting  section  corners  along  that  line.  The  plat  and  field  notes 
show  that  this  was  done.  But  the  monuments  have  been  destroyed, 
and  no  traces  of  them  remain.  How,  then,  is  the  original  location  of 
the  township  line  to  be  ascertained.  It  is  obvious  that  the  next  best 
evidence  must  be  resorted  to.  Lewen  v.  Smith,  7  Porter,  535.  It  is 
insisted  by  the  plaintiff  in  error,  that  the  township  corners  are  to  con- 
trol, and  that  a  right  line  must  be  run  from  corner  to  corner.  This  is 
nothing  more  than  a  resort  to  the  course  called  for  in  the  plat  and 
field  notes,  which  is  the  weakest  and  most  unsatisfactory  kind  of  evi- 
dence. 1  Richardson,  497;  1  Greenl.  Ev.,  369,  sec.  301,  note  2. 
Again,  the  township  corners  are  of  no  greater  validity,  in  fixing  the 
boundary  of  the  survey,  than  the  section  corners.  Wishart  v.  Crosby, 
1  A.  K.  Marsh.,  383.  Each  section  is  independent  of  every  other  sec- 
tion in  the  township,  aud  must  be  governed  by  its  own  marked  and 
established  corners  and  lines.  Lewen  v.  Smith,  7  Porter,  435;  John- 
son V.  Gresham,  5  Dana,  543-4.  Where  sections  are  bounded  on  one 
side  by  a  township  line,  and  the  line  can  not  be  ascertained  by  the 
calls  of  the  plat,  it  seems  quite  clear  that  if  the  corners  of  the  adjacent 
sections  can  be  found,  this  is  better  evidence  to  locate  the  township 
line  than  a  resort  to  course  merely.  1  Greenl.  Ev.,  369,  sec.  301,  note 
2;  1  Richardson,  497.  Where  by  the  terms  of  a  survey  a  line  C(^m- 
mences  at  a  known  monument,  and  from  thence  runs  a  specified  dis- 
tance to  another  monument,  which  latter  can  not  be  found,  the  survey 
is  limited  to  the  distance  specified  to  be  ascertained  by  admeasurement. . 
Ileaton  v.  Hodges,  14  Maine,  66;  Galloway  v.  Brown,  16  Ohio,  428.  This 
Avas  the  course  pursued  by  Richards,  in  making  his  survey,  and  it  was  the 
only  principle  he  could  adopt,  in  order  to  ascertain  the  true  township 
line.  Calvert  v.  Fitgerald,  1  Litt.  Sel.  Cas.,  391-2.  By  the  application 
of  these  principles  to  the  facts  of  this  case,  the  plaintiff  and  defendant  i 
arc  secured  in  the  enjoyment  of  their  respective  rights,  and  the  jirecise 
location  of  the  disputed  township  line  is  ascertained  and  established. 
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The  question  as  to  where  the  township  line  was  actually  run  by  the 
government  surveyor,  was  a  question  of  fact,  and  proper  for  the 
determination  of  a  jury.  Dimmett  v.  Lashbrook,  2  *Dana,  1;[*295] 
Cockrell  v.  McQuinn,  4  Monroe,  62-3;  Doe  ex  dem.  Miller  v. 
Cullura,  4  Ala.,  576;  Ott  v.  Soulard,  9  Missouri,  603-4;  Newman  v. 
Foster,  3  How.  Miss.,  383.  Where  questions  of  fact  are  submitted  to 
the  court  below  for  trial,  the  decision  of  that  court,  upon  the  weight 
and  effect  of  the  evidence,  will  not  be  set  aside,  unless  it  palpably 
appears  that  the  character  of  the  evidence  was  misconceived.  To 
induce  this  court  to  interfere,  the  reason  for  a  new  trial  should  be  very 
strong  and  urgent.  Webster  v.  Vickers,  2  Scam.,  295;  Harmon  v. 
Thornton,  2  Scam.,  352;  Eldridge  ?;.  Huntington,  2  Scam.,  535.  The 
same  effect  is  to  be  given  to  the  judgment  of  the  court  upon  a  question 
of  fact,  submitted  to  its  decision  by  consent  as  to  the  verdict  of  a  jury; 
and  unless  the  decision  is  clearly,  manifestly  and  palpably  against  the 
evidence,  this  court  will  not  grant  a  new  trial.  Dawson  v.  Robbins, 
5  Gilman,  72. 

^  Caton,  J.  Where,  as  in  a  patent  from  the  United  States,  the  land 
is  only  described  in  the  conveyance  by  numbers  and  quarters,  we  have 
to  look  at  the  plats  and  field  notes  of  the  public  surveys,  in  order  to 
locate  the  land.  These  are  to  be  considered  as  if  incorporated  into 
the  patent  itself.  In  order  to  understand  these,  we  must  observe  the 
system  under  which  the  surveys  were  made.  By  this  system,  the  pub- 
lic lands  are  first  surveyed  into  townships,  six  miles  square,  the  lines 
of  which  are  required  to  correspond  with  the  cardinal  points.  At  the 
corners  of  tlie  townships,  appropriate  mon^^ments  are  required  to  be 
erected;  between  which,  all  along  these  lines,  other  monuments  are 
erected,  at  intervals  of  one  mile.  The  townships  are  subsequently 
divided  into  thirty-six  sections,  by  running  parallel  lines  each  way, 
from  those  intermediate  monuments  on  one  side  of  the  township  to 
the  corresponding  ones  on  the  side  opposite.  At  the  corners  of  the 
sections,  where  these  lines  cross  each  other,  and  equi-distant  between 
these  corners,  monuments  are  also  erected.  This  divides  the  township 
into  sections,  and  those  sections  into  quarter  sections.  Only  the  external 
lines,  however,  of  the  sections  are  actually  run  upon  the  ground  by 
the  original  surveyor.  The  lines  thus  actually  run  by  the  surveyor 
become  the  true  external  boundaries  of  the  sections,  and,  of  course,  of 
their  subdivisions.  Where  the  boundaries  of  the  subdivisions 
have  not  *been  actually  run,  they  must  be  ascertained  by  run-[*296] 
ning  true  lines  from  one  established  point  to  another.  The 
original  monuments,  when  ascertained,  afford  the  most  satisfactory, 
and  we  may  say,  conclusive  evidence  of  the  lines  originally  run,  which 
are  the  true  boundaries  of  the  tract  surveyed,  whether  they  correspond 
with  the  plat  and  field  notes  of  the  survey  or  not.  All  agree  that 
courses,  distances  and  quantities  must  always  yield  to  the  monuments 
and  marks  erected  or  adopted  by  the  original  surveyor,  as  indicating 
the  lines  run  by  him.  These  monuments  are  facts;  the  field  notes 
and  plats,  indicating  courses,  distances  and  quantities,  are  but  descrip- 
;  tions,  which  serve  to  assist  in  ascertaining  those  facts.  Established 
:  monuments  and  marked  trees,  not  only  serve  to  show  with  certainty 
.  the  lines  of  their  own  tracts,  but  they  are  also  to  be  resorted  to,  in  con- 
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nection  with  the  field  notes  and  other  evidence,  to  fix  the  original 
location  of  a  monument  or  line  which  has  been  lost  or  obliterated  by 
time,  accident  or  design.  (1)  As  in  this  case,  the  only  monument 
which  was  required  to  be  erected  in  the  original  survey,  bordering  upon 
the  i^remises  in  question,  was  upon  the  township  line  at  the  north-east 
corner  of  section  six.  This  original  monument  could  not  be  found, 
and  its  true  position  is  the  only  inquiry.  The  principal  controversy 
seems  to  be,  as  to  its  true  position  north  and  south,  which  must  be 
upon  the  township  line  running  east  and  west.  The  original  monu- 
ments at  each  extreme  of  this  line  —  that  is,  the  one  five  miles  east 
and  the  other  one  mile  west  of  the  corner  sought  to  be  established,  are 
identified,  but,  unfortunately,  none  of  the  original  monuments  and 
marks,  showing  the  actual  line  which  was  run  between  townships  five 
and  six,  can  be  found;  and  hence  we  must  recur  to  these  two,  as  well 
as  other  original  monuments,  which  are  established  in  connection  with 
the  field  notes  and  plats,  to  ascertain  where  those  monuments  were: 
for  where  they  were  there  the  line  was. 

If  the  two  known  monuments,  at  the  two  extremes  of  the  township 
line,  were  the  only  ones  required  to  have  been  erected,  and  the  line 
was  necessarily  a  direct  one  between  the  two,  then  those  monuments 
would  have  to  govern,  no  matter  how  variant  the  line  which  they  in- 
dicate might  be  from  the  field  notes.  But  that  the  line  was  not  nec- 
essarily straight,  and,  indeed,  we  know  it  could  not  have  been, 
[*297]from  the  known  imperfection  of  *tlie  means  employed  to  run  it; 
it  must  have  varied  more  or  less  at  each  monument  or  mark 
indicating  it.     It  is  this  necessarily  varied  line  we  seek. 

When  the  location  of  a  lost  corner  is  sought,  by  approaching  it  fronii 
others  which  are  established,  we  must  be  guided  by  the  best  lights  at ! 
command,  however  imperfect  and  unsatisfactory  they  may  be.  These,  J 
in  the  present  instance,  are  principally  the  field  notes.       The  law  cam 
not  satisfactorily  determine,  in  all  cases,  whether  the  courses  or  dis- 
tances shall  govern,  when  they  do  not  correspond,  but  that  must  be, 
determined  by  concurring  testimony,  and  the  circumstances  of  each: 
particular  case.     The  one  that  convinces  the  Judgment  the  most  mustl 
be  selected.     Unless  the  compass  is  beyond  the  influence  of  disturbing, 
causes,  and  the  surveyor  is  very  careful  in  adjusting  it  properly,  and  in 
noting  minutely  the  variation  at  which  the  line  is  run  —  and  we  know- 
the  date  of  the  survey  —  so  that  the  increase  or  decrease  of  the  varia- 
tion since,  can  be  added  or  deducted,  no  surveyor  can  ever  feel  confident 
that  he  is  running  even  very  near  to  the  line  traversed  by  his  prede- , 
cesser,  and  by  whose  minutes  he  is  working. 

In  this  case,  Mr.  Eichards,  who  was  appointed  by  an  order  of  the 
court,  and  by  the  agreement  of  the  parties,  to  make  the  survey,  first, 
run  a  direct  line  from  A  to  B,  as  indicated  on  the  plat  (X),  which  he 
returned  with  his  report,  marked  (R),  and  which  represent  the  known 
monuqients  at  the  two  extremities  of  the  township  line.  The  result 
Avas  by  no  means  satisfactory.  This  line  he  run  at  a  variation  of  5*^  48'. 
The  field  notes  andplat  from  the  surveyor  general's  office,  marked  (Y), 
do  not  show  at  Avhat  variation  the  original  line  was  run.  We  learn, 
however,  from  the  courses  marked  on  the  plat  returned  by  the  sur^ 

(1)  Miller  v.  Beeler,  25  111.,  163;  Tol-     40  111.,  413. 
Joaan  v.  liace,  36  111.,  472;  Colvin  v.  Fell, 
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yeyor,  so  far  as  that  speaks  on  the  subject,  that  the  other  township 
lines,  which  were  originally  run  at  the  same  time  that  this  was,  were 
run  at  a  variation  of  8°  24',  while  the  variations  of  the  sectional  lines 
range  from  8°  24'  to  70°  42',  the  latter  being  the  least  found  upon  the 
plat,  except  the  line  in  controversy.  This  disparity  is  sufficient  to 
show  that  some  gross  mistake  had  been  originally  made  in  the  course 
of  the  line.  The  distance,  also,  was  found  to  exceed  the  length  giyen 
in  the  field  notes  7.59  chains.  But  little  that  was  satisfactory  could 
be  gathered  from  the  survey  thus  far.  It  must  be  remembered 
that  the  monuments  found  *at  the  two  extremes  of  the  line,[*298] 
were  entitled  to  no  more  controlling  influence,  in  determining 
the  actual  location  of  the  intermediate  line,  than  any  twx)  intermediate 
monuments,  had  they  been  found,  and  these  had  been  missing.  D 
and  Gr  would  have  served  as  well  to  find  A  and  B,  had  they  been  lost, 
as  the  latter  would  to  find  the  former.  The  last  corner  must  then  be 
approached  from  other  known  points. 

The  surveyor  then  went  two  miles  north  of  the  point  which  he  was 
seeking  to  establish,  at  0,  where  he  found  the  old  corner,  and  run 
down  on  the  east  lines  of  sections  thirty  and  thirty-one,  verifying  the 
accuracy  of  the  field  notes,  by  two  original  monuments,  which  he  found 
in  his  course,  and  fixed  upon  D  as  the  position  indicated  for  the  south- 
east corner  of  section  thirty-one.  He  then  went  one  mile  south  to  E, 
the  established  south-east  corner  of  section  six,  and  run  north  upon 
the  east  line  of  that  section,  by  the  field  notes,  and  struck  but  seven- 
teen links  south  of  the  point  previously  fixed  upon  at  D,  as  the  sup- 
posed location  of  the  original  corner,  making  an  offset  on  the  same 
side,  and  variant  but  seven  links  from  the  field  notes.  Here,  indeed, 
lis  a  remarkable  concurrence  of  testimony,  which  could  hardly  be 
accidental,  and  there  is  nothing  to  throw  a  doubt  upon  the  accuracy  of 
ithe  location  thus  indicated,  except  that  it  is  not  upon  a  direct  line 
between  the  corners  of  the  townships  at  A  and  B,  and  this,  as  we  have 
before  seen,  is  entitled  to  but  little  weight.  But  Mr.  Richards  did  not 
^top  here.  With  the  view  of  still  further  testing  the  accuracy  of  the 
(place  selected  at  D,  he  proceeded  by  the  same  process  to  establish  the 
north-east  corner  of  section  five,  and  in  doing  this  he  had  the  addi- 
tional advantage  of  the  original  quarter  section  corners,  as  well  as  sec- 
tion corners,  on  the  east  line  of  sections  five  and  thirty-two,  except  the 
Dne  on  the  townshiji  line,  which  he  was  then  seeking  to  locate.  The 
result  of  this  work  was  equally  satisfactory,  and  by  it  the  lost  corner 
it  G  was  also  established,  south  of  a  direct  line  between  A  and  B,  and 
rery  nearly  on  a  direct  line  between  A  and  D. 

There  is  too  much  method  in  all  this  for  mere  accident.  According 
;o  the  field  notes  of  the  original  survey,  the  east  line  of  section  thirty- 
me,  is  just  eighty  chains,  and  by  placing  the  disputed  corner  on  the 
iirect  line,  it  would  fall  short  8. 10  chains,  while  the  east  line  of 
lection  six  would  exceed  the  length  given  *it  by  the  field  notes,  [*299] 
ihe  same  distance  that  the  other  falls  short,  within  seventeen 
inks.  We  might  be  obliged  to  admit  even  so  gross  a  mistake  as  this, 
f  it  occurred  only  in  one  of  the  lines,  but  it  would  be  a  most  remark- 
ible  circumstance,  indeed,  if  a  corresponding  mistake  had  been  made 
■it  another  time  in  measuring  another  line,  directly  opposite  and 
adjoining  to  it,  by  which  the  same  amount  was  added  to  the  latter 
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wliicli  was  lost  in  the  former.  We  say  at  different  times,  for  the  two 
sections  being  in  different  townships,  they  could  not  have  been  sur- 
veyed at  the  same  time.  But  this  is  not  all.  Precisely  the  same  thing 
occurs  in  the  measurement  of  the  two  lines  next  east  of  these.  Here 
is  a  remarkable  coincidence  of  errors,  if  they  be  accidental. 

Supi^ose  one  man  had  lost  a  purse  in  a  particular  locality,  containing 
a  particul3,r  number  of  dollars  and  cents,  and  another  had  found  a 
purse,  near  the  same  place,  containing  the  same  number  of  dollars 
and  cents,  that  man  would  be  skeptical,  indeed,  who  would  doubt, 
without  the  most  conclusive  evidence  to  the  contrary,  that  the  lost 
purse  was  found,  although  the  identity  of  the  one  lost,  or  of  the  par- 
ticular pieces  of  coin,  were  not  positively  proved.  But  suppose  fur- 
ther, that  the  lost  purse  also  contained  a  certain  number  of  eagles  and 
half  eagles,  and  that  the  one  found  contained  a  corresponding  number 
of  each,  belief  would  almost  become  certainty,  and  yet  the  circum- 
stances of  the  case  before  us  are  as  much  calculated  to  produce  con- 
viction as  those  supposed. 

Quantity,  although  the  least  reliable,  and  the  last  to  be  resorted  to, 
of  all  the  descriptions  in  a  deed,  in  determining  the  boundaries  of  the 
premises  conveyed,  may  sometimes  be  considered,  in  corroboration  of 
other  proof.     In  this  case  it  may  not  be  entirely  overlooked.  (1) 

According  to  the  plat  of  the  original  survey,  the  quarter  quarter 
sections  of  which  the  lost  monument  was  the  corner,  should  contain 
forty  acres  each,  which  they  got  by  placing  the  corner  at  D ;  whereas  • 
by  moving  it  up  into  the  direct  line  between  A  and  B,  the  north-east  i 
quarter  of  the  north-east  quarter  of  section  six  would  contain  fifty-five 
acres,  and  the  south-east  quarter  of  the  south-east  quarter  of  section 
thirty-one  would  contain  but  twenty-five  acres,  thus  making  the  south 
lot  more  than  twice  as  large  as  the  one  north  of  it,  when  they; 
[*300]  should  be  of  equal  *size.  This  great  disparity  in  quantity  is 
sufficient  at  least,  to  excite  a  strong  suspicion  that  the  original  corner 
was  not  25laced  in  a  direct  line  between  tho  two  extremes  of  the  town-t 
ship  line. 

We  think  that  all  these  corroborating  circumstances  are  entitled  to 
more  weight  than  the  bare  possibility,  or  even  probability,  that  a  surn 
veyor  in  a  wild  and  uninhabited  country,  with  no  one  to  immediately 
sujjerintend  his  work,  did  run  a  line  six  miles  long,  perfectly  straight, 
as  his  instructions  required  that  he  should. 

The  finding  of  the  court  below,  thus  supported  by  evidence,  shoulii 
not  be  disturbed.  j 

The  judgment  of  the  circuit  court  is  affirmed,  with  costs. 

Judgment  affirmed. 


Charles  Choteau  v.  GtEorge  W.  Joistes  et  al. 

Appeal  from  Jersey. 

1.  Deed  —  description.  A  description  of  lands  in  a  deed,  such  as  "  two  entin 
sections  of  land  in  the  Marino  settlement,  and  state  of  Illinois,  and  patented  t( 
the  said  John  Itice  Jones,"  the  grantor,  was  sufficiently  definite  and  certain,  as 
the  locality  was  well  kno^vu,  and  upon  examination  of  the  proper  records,  itcoult 
be  ascertained  which  two  sections  of  land  liad  been  patented  by  the  grantor;  but  i 
it  should  appear  by  the  records,  that  more  than  two  sections  had  been  enteroti ,  o 

(1)  Kruse  v.  Scripps,  ante,  103  and  note  1. 
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that  no  lands  in  that  settlement  had  been  entered  by  the  grantor,  then  the  descrip- 
tion would  be  void.(l) 

2.  FiiAUDULENT  CONVEYANCE — goocl  inter  partes.  A  deed,  clearly  appearing 
on  its  face  to  be  a  voluntary  conveyance,  although  good  between  the  parties,  is 
fraudulent  and  void  as  against  pre-existing  creditors  of  the  grantor. (2) 

3.  Sajie  —  avoidance  by  surety..  The  relation  of  debtor  and  creditor  between 
principal  and  surety,  so  as  to  entitle  the  surety  to  avoid  a  voluntary  conveyance, 
made  by  his  principal,  commences  at  the  date  of  the  obligation  by  which  the 
surety  becomes  bound,  and  not  from  the  time  he  makes  payment.(3) 

4.  Notary  public  —  law  of  1819.  The  law  of  1819  did  not  confer  upon  a 
notary  public  authority  to  take  and  certify  the  acknowledgment  or  proof  of  a 
deed.(4) 

5.  Administrator's  sale  —  statute  of  frauds.  An  administrator  can  not  avoid 
a  voluntary  deed  of  his  intestate,  nor  can  he  take  advantage  of  a  fraudulent  con- 
veyance made  by  his  intestate.  But,  where  A  executed  and  delivered  to  his  two 
sons,  B  and  C,  a  voluntary  deed  of  lands,  himself  being  indebted  at  the  time, 
which  deed  was  not  recorded  so  as  to  be  notice  to  creditors  and  bona  fide  pur- 
chasers, and  afterwards,  on  the  death  of  A,  his  administrator,  who  held  the  title 


Cited  —  Vorhis  v.  Thomas,  12  111., 
442;  Alexander  v.  Tams,  13  111.,  221; 
Ralston  v.  Hughes,  13  111.,  469;  Reed  -y. 
Kemp,  16  111.,  445;  Bourlaud  v.  Peoria 
Co.,  16  111.,  538;  Whitney  «.  Roberts,  22 
111.,  381;  Ward  v.  Enders,  29  111.,  519; 
Russell  «.  Brown,  41  111.,  183;  Horner®. 
Zimmerman,  45  111.,  14;  Bridgford  v. 
Riddell,  55  111.,  261;  Colcord  v.  Alexan- 
der, 67  111.,  581;  Le  Moyne  v.  Quimby, 
70  111.,  399;  Bracken  v.  Cooper,  80  111., 
221;  Hatfield  v.  Merod,  82  111.,  113; 
Beebe  v.  Saulter,  87  111.,  518;  Stubble- 
field  V.  Borders,  92  111.,  279;  Griffin  «. 
Wertz,  2  Bradw.,  487. 

(1)  Any  description  by  which  the 
identity  of  the  premises  intended  to  be 
conveyed  may  be  established  is  suffi- 
cient, Smith  V.  Crawford,  81  111.,  296; 
see  Rockafellow  v.  Village  of  Arlington, 
91  111.,  375;  wherefore  the  deed  will  not 
be  void  for  uncertainty  if  the  land  may 
be  located  with  reasonable  certainty,  by 
prior  possession  and  by  description  in 
deeds  of  former  grantors,  Colcord  v. 
Alexander,  67  111.,  58,  according  to  the 
maxim  id  certum  est  quod  certum  reddi 
potest.  If  the  description  be  not  itself 
certain  it  may  be  made  so  by  reference 
to  other  deeds  in  which  it  is  sufficient. 
Bowman  «.  Wettig,  39  111.,  416;  Russell 
V.  Brown,  41  111.,  183,  so  reference  may 
be  had  to  government  records,  or  pat- 
ents, to  supply  defective  numbers  of  the 
land,  Worden  v.  Williams,  24  111.,  67, 
and.  where  on  foreclosure  the  reference 
to  the  deed  was  by  the  wrong  date  the 
mistake  might  be  corrected  by  reference 
to  the  files  of  the  cause,  Russel  v.  Brown, 
41  111.,  183.  Where  a  deed  purported  to 
convey  a  certain  number  of  acres  or  all 
the  land  grantor  had  in  a  certain  locality, 
it  was  held  admissible  to  show  what  land 
he  owned  in  the  locality,  Colcord  v.  Alex- 
ander, 67  111.,  581.     Two  instruments  of 


writing  executed  at  the  same  time,  re- 
lating to  the  same  subject  matter  are  re- 
garded as  one  and  construed  together, 
Bailey  v.  Cromwell,  3  Scam.,  71;  Dun- 
can 1).  Charles,  4  Scam.,  561;  Davis  v. 
M'Vickers,  post,  p.  327,  Reavis  v.  Fiel- 
den,  18  111.,  77;  Canterbury  v.  Miller,  76 
111.,  355;  Hall  v.  Henderson,  84111.,  611; 
Bradley  v.  Marshall,  54  111.,  173;  Smith 
v.  Riddell,  87  111.,  165;  and  in  this  re- 
spect if  the  instruments  executed  be 
part  of  the  same  transaction  it  matters 
not  whether  they  be  executed  at  the  same 
or  at  different  times;  they  will  still  be 
construed  together,  Stacey«.  Randall,  17 
111.,  467,  and  parol  testimony  is  admissi- 
ble to  connect  these  instruments  and 
show  they  are  but  one  contract,  Stookey 
V.  Hughes,  18  111.,  55,  overruling  Gor- 
ham  v.  Peyton,  2  Scam. ,  363,  and  approv- 
ing Lane  v.  Sharp,  3  Scam.,  566.  So  if 
an  instrument  refers  to  some  other  and 
makes  it  a  part  of  its  conditions,  these 
will  be  construed  together.  Home  Ins. 
Co.  V.  Favorite,  46  111.,  263. 

(2)  So  held  in  Ward  v.  Enders,  29  111., 
519;  Bayi).  Cook,  31  111.,  347;  Horner  «. 
Zimmerman,  43  111.,  14;  Lyon  v.  Rob- 
bins,  46  111.,  276;  Fitzgerald  «.  Forristal, 
48  111.,  228;  Fast  v.  M'Pherson,  98  III., 
496. 

(3)  Surety  of  grantor  when  he  conveys, 
being  afterward  compelled  to  pay,  is  a 
creditor,  within  the  statute,  to  impeach 
the  sale,  as  fraudulent,  by  bill  etc.,  Hat- 
field V.  Merod,  82  111.,  113;  see,  also, 
M'Dowell  V.  Cochran,  ante,  p.  31 ;  Bay  v. 
Cook,  31  111.,  336. 

(4)  Changed  by  Stat.  1829,  creating  ad- 
ditional officers  empowered  to  take  ac- 
knowledgments, see  Adams  v.  Bishop, 
19  111.,  395;  Holbrook  v.  Nichol,  36  111., 
161.  See  R.  S.,  1874,  p.  276,  §  20;  Coth- 
ran's  Stat.,  ch.  30,  §  20. 
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papers  to  said  land,  and  the  public  records  showing  that  A  died  seized  of  the 
premises,  applied  to  the  circuit  court  for  an  order  to  sell  said  lands,  in  accordance 
with  the  statute,  which  order  was  granted,  and  the  said  lands  were  sold  under 
said  order  —  the  said  B  and  C  having  been  made  parties  to  said  suit,  and  inter- 
posed no  defence  or  claim  to  said  lands:  Held  that  creditors  and  purchasers  had  the 
right  to  conclude,  and  to  act  on  the  conclusion,  that  the  said  lands  belonged  to  the 
intestate  at  the  time  of  his  death,  and  that  B  and  C  had  no  other  interest  therein 
than  as  heirs  at  law  of  their  father;  that  the  purchasers  at  such  sale  of  the  admin- 
istrator succeeded  to  all  of  the  rights  of  the  creditor,  in  fraud  of  whom  the  volun- 
tary conveyance  was  made;  and  that  they  are  entitled  to  the  benefit  of  the  statute 
of  frauds  equally  as  the  creditor  himself .(5) 

6.  Tax  sale  —  heir  takes  notliing  additional  hy.     A  purchaser  at  a  tax  sale  of 
land,  in  which  he  has  an  interest  as  heir,  acquires  no  additional  title. 

7.  Purchase  —  gives  nothing  to  title  of  heir.     A  party,  who  claims  title  to  land, 
which  is  listed  for  taxation  in  his  name,  acquires  no  greater  interest  by  permitting 

it  to  be  sold  for  taxes,  and  purchasing  it  himself.  (6) 
[*301]    8.  Vendor  AND  VENDEE  —  bona  fide  purchaser  from  fraudulent.     *The 

doctrine  is  now  well  settled  that  a  bona  fide  purchaser,  for  a  valuable  con- 
sideration, and  Avithout  notice,  either  from  a  fraudulent  grantor  or  grantee,  shall 
be  protected.  (7) 


(5)  On  the  death  of  the  owner  of  re- 
alty the  title  thereto  is  eo  instanti  cast 
on  the  heirs,  by  operation  of  law .  The 
administrator  of  an  intestate  takes 
neither  estate  therein  nor  title  thereto; 
he  has  but  a  naked  power  to  sell  the 
land  for  the  payment  of  such  debts  as 
were  in  existence  at  the  time  of  the  death 
of  decedent  in  case  the  personal  estate 
be  insufficient,  Walbridge  v.  Day,  31 
111.,  379;  Le  Moyne  «.  Quimby,  70  111., 
399;  Kinney  v.  Knoebel,  51  111.,  113; 
Walker  y.  Diehl,  79  111.,  473;  and,  while 
all  real  estate  of  the  intestate  may  be 
sold  for  debts  by  the  administrator,  he 
has  no  power  in  that  direction  without 
order  of  the  proper  court,  Stillman  v. 
Young,  16  111.,  318;  see  R.  S.,  1874,  p. 
121,  5^g  99  et  seq.;  Cothran's  Stat.,  ch.  3, 
§§  97  et  seq.  He  may  not  pay  taxes 
thereon  nor  save  it  from  sale,  Hall  v.  Ir- 
win, 2(Tfilm.,  176;  Phelps  y.  Funkhouser, 
39  111.,  401;  Stone  v.  Wood,  16  111.,  177; 
Hopkins  ».  M'Cann,  19  111.,  113;  Marshall 
V.  Rose,  86  111.,  374,  nor  can  he  sell  and 
convey  any  interest  in  the  land  of  which 
his  intestate  died  seized,  though  the  lat- 
ter conveyed  to  hinder,  delay  and  de- 
fraud creditors,  Beebe  r.  Saulter,  87111., 
518,  or  convert  an  equitable  into  a  legal 
title.  Smith  v.  M'Connell,  17  111.,  135; 
Gridleyy.  Watson,  53  111.,  186;  Shoemate 
v.  Lockridge,  53  III.,  503;  or  file  a  bill  to 
quiet  title,  Le  Moyne  v.  Quimby,  70  111., 
399;  Cutter  v.  Thompson,  51  111.,  531; 
Ryan  ».  Duncan,  88  111.,  144.  it  results 
that  rents  accruing  aft(>r  death  of  tlie 
owner  descends,  as  a  chattel  real  to  the 
heir,  the  administrator  having  no  con- 
cern therein,  Crosby  v.  Loup,  13  III.,  625; 
Green  v.  Massie,  13  111.,  363;  Foltz  v. 
Prouse,  17  111.,  487;  Dixon  o.  Niccolls, 
39  111.,  372. 


(6)  Purchase  at  tax  sale  of  part  or  the 
whole  of  a  piece  of  land  will  not 
strengthen  the  title  of  one  who  is  bound 
to  pay  the  tax,  Frye  v.  Bank  of  111.,  11 
111.,  367;  Voris  v.  Thomas,  12  HI.,  442; 
Ralston  v.  Hughes,  13  111.,  469;  Barton 
V.  Moss,  32  111.,  50;  see  Irving  «.  Browu- 
ell,  post,  p.  414;  Bracken  v.  Cooper,  80 
III.,  221;  Stubblefield  «.  Borders,  92111., 
279;  being  bound  to  pay  such  party  will 
not  be  allowed  to  advantage  himself  of 
a  title  which  grows  out  of  his  own  neg- 
lect of  duty,  Baily  ».  Doolittle,  24  111., 
577;  Busch  c.  Huston,  75  111.,  343;  Lewis 
v.  Ward,  99  111.,  525.  So  vendee  in  pos- 
session under  a  contract  of  sale  and  pur- 
chase, the  taxes  being  collectible  from 
him,  can  not  defeat  vendor's  title  by  pur- 
chase at  tax  sale  or  by  acquiring  the 
certificate  from  a  purchaser,  Voris  r. 
Thomas,  12111.,  442.  In  like  manner  one 
tenant  in  common  can  not  jiurchase  an 
outstanding  title  for  his  own  exclusive 
benefit,  as  against  his  co-tenant.  Bracken 
V,  Cooper,  80  111.,  221,  and  it  is  a  fraud 
for  sucli  an  one  to  permit  the  land  he 
holds  to  be  sold  for  taxes  and  he  pur- 
chase for  his  own  benefit,  Brown  v.  Ho- 
gle,  30  111.,  119;  wherefore,  if  hepaj'sthe 
Avhole  sum  due  he  has  only  a  claim  for 
reimbursement,  Morgan  v.  Ilerrick,  21 
111.,  481,  and  his  pa3^nent  inures  to  the 
benefit  of  each  and  all  of  the  joint  own- 
ers, Chickering  v.  Failes,  38  111.,  342; 
M'Connel  v.  Knoepel,  46  111.,  519.  Mere 
possession,  however,  will  not  debar  one 
from  purchasing  from  another  the  certi- 
ficate of  sale  and  taking  a  deed  which  he 
may  rely  on,  Stubblefield  v.  Borders,  92 
111.,  279. 

(7)  Fraudulent  transfer  of  title  to  real 
property  not  set  aside,  rights  of  an  in- 
nocent bona  fide  purchaser  having  in- 
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9.  Recording  law  — first  to  record  has  better  title.  Our  statutes  relative  to  the 
recording  of  deeds,  etc.,  applies  equally  to  administrators'  deeds  as  to  other  con- 
veyances; and  where,  as  in  this  case,  the  contest  is  between  a  purchaser  succeed- 
ing to  the  rights  of  the  creditors  of  the  fraudulent  grantor  and  bona  fide  purchasers 
from  the  fraudulent  grantees,  the  parties  are  equally  meritorious  and  innocent, 
but  the  law  wisely  favors  the  most  vigilant,  and  he  who  first  places  his  title  on 
record  must  pre  vail.  (8) 

10.  Same  —  unacknowledged  deed.  The  recording  of  deed  not  acknowledged 
gives  it  no  additional  validity  or  effect.  (9) 

This  is  a  bill  in  chancery,  filed  in  the  Madison  circuit  court  on  the 
7th  March,  1844,  to  set  aside  and  cancel  a  certain  deed  of  conveyance 
of  two  sections  of  land  situate  m  that  county,  of  the  date  of  January 
31,  1834,  from  John  Eice  Jones  to  his  sons,  George  W.  Jones  and 
William  P.  Jones. 

The  bill  sets  forth  that,  on  10th  November,  1841,  John  Eice  Jones, 
administrator  of  one  Thomas  Brady,  deceased,  executed  his  bond  to 
the  governor  of  Missouri,  being  an  administration  bond,  for  the  faith- 
ful administration  of  the  estate  of  Brady;  and  that  one  Pierre  Choteau 
was  his  security  on  the  bond.  That  on  the  first  day  of  February,  1824, 
the  said  John  Eice  Jones  departed  this  life  intestate,  leaving  numerous 
heirs,  who  are  named  and  made  parties  defendants  to  the  bill.  That 
on  the  10th  November,  1825,  the  said  governor,  suing  for  use  of  D.  B. 
Hill  and  Absalom  Keese,  in  the  circuit  court  of  St.  Louis,  sued  on  the 
bond  of  said  Pierre  Choteau,  as  the  security  of  said  John  Eice  Jones, 
deceased,  for  breaches  of  the  condition  by  him  in  his  life  time;  and  at 
the  November  term,  1826,  recovered  judgment  for  $6,000,  the  penalty, 
with  costs,  etc.,  upon  which  judgment  execution  was  awarded  for 
83,032  08,  the  damages  occasioned  by  the  breaches;  which  judgment 
was,  at  the  November  term,  1827,  on  appeal  to  the  supreme  court, 
affirmed,  but  was  afterwards  enjoined,  except  11,928,  part  thereof,  and 
interest  thereon,  to  $118  89,  and  service  and  commission  to  $23  36;  also 
costs  of  suit  to  $40  —  amounting  in  all  to  $2,110  28f ;  and  this  sum 
was  collected  from  the  said  Pierre  Choteau.  That  George  W.  Jones, 
one  of  the  defendants,  and  son  of  the  said  John  Eice  Jones,  on  3d 
March,  1826,  in  Eandolph  county,  Illinois,  administered  on  the  estate 
of  the  said  deceased;  and  that,  at  the  August  term  of  the  Eandolph 
circuit  court,  1829,  the  said  Pierre  Choteau  commenced  suit  against 
the  said  George  W.  Jones,  as  administrator  of  the  said  John  Eice 
Jones,  deceased,  and  at  the  August  term,  1830,  recovered  judgment 
in  that  suit  for  $2,402  20. 

*This  judgment,  so  recovered  as  aforesaid,  was  for  the  amount[*302] 
of  money  paid  by  Pierre  Choteau  as  the  security  for  John  Eice 
Jones,  deceased,  and  the  interest  thereon  —  and  said  George  W.  Jones 

tervened,   Scarlett  «.   Gorham,   28   111.,  32;  R.  S.,  1845,  p.  349,  §  8;  R.  S.,  1874, 

319;  it  is  not  in  harmony  with  the  prin-  p.  674,  §  4;  Cothran's  Stat.,  ch.  83,  j5  4; 

ciples  of  law  and  equity  to  declare  void  R.  S.,  1874,  p.  275,  §  12;  Cothran's  Stat., 

a  conveyance  to  an  innocent  purchaser,  ch.  30,  §  12. 

because  of  the  fraud  of  his  vendor  in  ob-         (9)  ^n  instrument  affecting  or  relating 

tammg  title,  Dickerson  «.  Evans,  84  111. ,  to  the  title  to  real  estate  may  be  recorded, 

4ol;  see  Gavaghanr.  Bryant, 83  111.,  376.  though  not  acknowledged,  and  operate 

(8)  An  administrator's  deed  furnishes  as  constructive  notice  to  subsequent  pur- 

a  foundation  for  title  deducible  of  record  chasers  and  creditors,  and  common  law 

nnder  the  statute  of  limitations  of  1835,  proof  of  execution  will  suffice.  Reed  «. 

Collins  v.  Smith,  18  111.,  160.     See  Stat.  Kemp,  16  111.,  445. 
1833,  Jan.  18;  Stat.  1837,  July  21,§S12, 
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had  full  notice  of  this  fact,  etc.  The  letters  of  administration  granted  to 
George  W.  Jones,  were  revoked  on  3d  December,  1832,  and  on  the  8th 
of  July,  1844,  Harvey  Clendinnin,  the  public  administrator  for  Kandolph 
county,  was  ajipointed  administrator  of  John  Rice  Jones,  deceased, 
and  the  personal  estate  was  insufficient  to  pay  the  claims  against  the 
estate;  and  the  said  Pierre  Choteau  Avas  a  creditor  of  the  estate,  and 
his  claim  filed  against  the  estate  being  balance  of  his  original  claim, 
amounted  to  $1,370  85,  with  interest  thereon  from  13th  January,  1830. 
That  the  personal  estate  of  the  said  John  Rice  Jones  being  insufficient 
to  pay  the  debts  against  the  estate,  the  administrator,  Harvey  Clen- 
dinnin, applied  to  the  circuit  court,  at  the  April  term,  1835,  and  ob- 
tained an  order  to  sell  the  lands  mentioned  in  his  petition,  among 
which  are  sections  fourteen  and  twenty-three,  township  four  north, 
range  seven  west,  in  Madison  county,  for  the  payment  of  the  debts  of 
deceased. 

Said  John  Rice  Jones  was  the  patentee  of  said  lands,  and  had  before 
his  death  acquired  a  complete  legal  title  in  fee  simple;  and  the  admin- 
istrator, Clendinnin,  in  pursuance  of  said  order,  and  after  due  notice 
given,  on  the  3d  day  of  August,  1835,  at  Kaskaskia,  sold  those  lands 
at  public  auction,  and  Pierre  Menard,  jr.,  bid  the  highest  price  for 
section  fourteen,  township  four  north,  range  seven  west,  to  wit,  $800; 
and  it  was  struck  off  to  him;  and  the  said  Harvey  Clendinnin,  as 
administrator,  on  the  4th  of  August,  1835,  made  and  delivered  to  him 
a  deed  for  last  named  tract  of  land.  And,  at  the  time,  place,  and 
manner  aforesaid,  the  said  Harvey  Clendinnin  sold  to  complainant  said 
hcction  twenty-three,  township  four,  range  seven  west,  for  the  sum  of 
■S800,  and  made  and  delivered  to  him  a  deed  therefor  on  the  4th 
August,  1835.  That,  on  32d  day  of  December,  1840,  the  said  Pierre 
Menard,  jr.,  and  Caroline,  his  wife,  conveyed  to  complainant  said  sec- 
tion fourteen;  eo  that  complainant  is  the  sole  OAvner  of  said  two  sections 
of  land  in  Madison  county. 

The  said  John  Rice  Jones  being  indebted  to  the  governor  of  Mis- 
souri as  aforesaid,  shortly  before  he  died,  to  wit,  on  the  31st  of 
January,  1824,  made  a  certain  deed  to  his  son,  George  W.  Jones, 
[*303Jono  of  the  defendants,  and  William  P.  Jones,  in  *consider- 
ation,  as  is  stated  in  said  deed,  of  love  and  affection,  and  with- 
out any  valualile  consideration,  conveying  to  his  said  sons  several  tracts 
of  land,  and  amongst  others,  two  tracts  of  land  described  as'*  two 
entire  sections  of  land  in  the  Marine  settlement;  "  adding  no  other  or 
f  urtlier  description  thereto. 

Tlie  said  George  W.  Jones  and  William  P.  Jones  have  claimed  the 
two  sections,  which  are  fully  described  in  the  deeds  through  which 
complainant  derives  title,  by  the  deed  made  by  John  Rice  Jones,  wherein 
two  sections  in  the  Marine  settlement  are  attempted  to  be  conveyed  to 
them;  and  the  said  John  Rice  Jones  made  said  conveyance  for  the  pur- 
pose of  defeating  the  claims  of  liis  creditors,  and  Avithout  valuable  con- 
sideration; and  tlic  said  George  W.  Jones  and  William  P.  Jones  had 
notice  thereof,  and  knew  that  John  Rice  Jones  Avas  the  administrator 
of  the  estate  of  tlic  said  Thomas  Brady,  and  had  executed  his  bond  fori 
tiie  faithful  administration  of  said  estjite  to  the  governor  of  Missouri, 
for  the  use  of  sucli  persons  as  AA^erc  interested  in  the  settlement  of  said 
estate;  and  the  said  George  W.  Jones  had  full  knowledge,  soon  after 
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his  father's  decath,  that  suit  had  been  commenced  on  said  administration 
bond  against  Pierre  Choteau,  one  of  his  securities,  and  that  judgment 
had  been  obtained;  and  also,  that  Pierre  Choteau  had  paid  said  ji^dg- 
ment;  that  he  had  notice  of  the  suit  instituted  against  him  as  adminis- 
trator of  his  father's  estate  by  said  Choteau,  and  was  a  party  to  the 
judgment  obtained  in  the  Eandolph  circuit  court,  and  knew  the  other 
legal  claims  against  the  estate  of  his  father;  and  had  notice  of  the 
application  of  Harvey  Clendinnin,  the  administrator,  for  the  sale  of 
the  various  tracts  of  land  alleged  to  be  his  father's  or  subject  to  the 
payment  of  his  debts,  including  the  said  sections  fourteen  and  twenty- 
three,  and  of  the  order  of  court  made  in  ijursuance  thereof,  and  of  the 
subsequent  sale  to  Pierre  Menard  and  complainant.  But  the  said  defen- 
dant, Jones,  continued  to  claim  the  lands  purchased  by  complainant, 
and  exercised  acts  of  ownership  over  the  same;  and  that,  in  order  to 
obtain  a  less  questionable  title  to  the  land  of  which  or  that  part  of  which 
he  claimed  to  be  the  owner,  he  fraudulently  suifered  the  same  to  be  sold 
for  taxes  due  for  1832,  and  did  buy  them  in  at  the  tax  sale,  and  obtained 
deeds  for  the  same  (describing  them),  from  the  auditor  of  the  state  of 
Illinois,  all  bearing  date  25th  Februar}'-,  1833,  thereby  intending 
to  defeat  the  just  claims  of  the  *creditors  of  the  said  John  Eice[*304] 
Jones,  and  to  convert  the  land,  which  ought  to  have  been  made 
the  fund  to  satisfy  the  debts  against  the  estate,  into  lands  of  his  own, 
and  put  it  beyond  the  reach  of  the  creditors  of  the  same. 

After  the  obtaining  by  said  Clendinnin  of  said  order  of  sale,  and  after 
the  making  of  the  sale  of  the  said  sections  fourteen  and  twenty-three, 
and  the  execution  of  deeds  therefor,  to  the  said  Pierre  Menard,  jr.,  and 
complainant,  the  said  George  W.  Jones  conveyed,  or  attempted  to  convey 
away,  portions  of  said  sections  of  land,  as  follows:  (naming  the  persons, 
being  defendants  to  the  bill,  and  the  several  portions  of  said  sections  to 
them  conveyed  respectively,  and  the  dates  of  the  several  and  respective 
conveyances  to  them).  All  of  which  conveyances  were  made  fraudu- 
lently, and  for  the  purpose  of  defeating  the  creditors  of  the  estate  of 
said  John  Rice  Jones,  and  after  he  had  full  notice  of  the  proceedings 
in  the  Randolph  circuit  court,  and  of  the  sale  of  said  lands  by  the  said 
Harvey  Clendinnin,  administrator  as  aforesaid,  under  the  order  of  said 
court;  also,  the  subsequent  purchasers  had  legal  notice  of  all  these  facts. 
And  the  said  G-eorge  W.  Jones  still  claims  to  be  owner  of  south  half  of 
south-east  fourteen,  and  the  east  half  of  section  twenty-three. 

The  bill  concludes  with  a  prayer  for  specific  as  also  for  general  relief. 

George  W.  Jones,  in  his  answer,  admits  it  may  be  true  that  his  father, 
John  R.  Jones,  together  with  Pierre  Choteau,  entered  into  administra- 
tion bond  on  the  estate  of  Thomas  Brady,  deceased,  to  governor  of 
Missouri,  10th  November,  1821;  the  death  of  John  Rice  Jones,  intes- 
tate, on  31st  January,  1824,  and  that  his  heirs  now  living  are  John  Rice 
Jones,  Myers  F.  Jones,  Augustus  Jones,  Maria  Jones,  and  this  defen- 
dant, George  W.  Jones;  and  his  heirs,  who  have  departed  this  life, 
leaving  issue,  as  set  forth  in  the  bill,  are  Harriet  Jones,  afterwards 
Harriet  Scott,  Eliza  Jones,  afterwards  Eliza  Scott,  and  William  P. 
Jones;  that  it  may  be  true  that  Pierre  Choteau  was  sued  on  said  bond 
and  judgment  obtained,  and  submits  same  on  such  proof  and  exhibits 
as  plaintiff  may  adduce. 

Defendant  believes  the  administrators  of  John  Rice  Jones,  i.  e.  self 
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and  Augustus  Joues,  had  sufficient  and  now  have  sufficient  assets  to  pay 

off  his  debts  in  Missouri;  defendant  administered  on  the  estate 
[*305]of  his  father  in  Eandolph  county,  Illinois,  and*Pierre  Choteau, 

at  August  term,  1829,  at  Eandolph  circuit  court,  Illinois,  com- 
menced suit  against  the  defendant  for  the  recovery  of  moneys  alleged 
to  be  due  from  his  late  father,  and  recovered  a  judgment  for  $2,402.20, 
and  costs  of  suit.  Denies  all  knowledge  that  the  judgment  recovered 
against  him  as  administrator  of  John  Kice  Jones,  in  the  Eandolph  cir- 
cuit court,  by  Pierre  Choteau,  was  for  money  paid  by  said  Pierre,  as 
the  security  of  John  Eice  Jones,  deceased;  and  denies  all  j^ersonal 
notice  that  said  Pierre  Choteau  was  at  any  time  security  for  the  said 
John  Eice  Jones,  or  that  he,  as  such  security,  had  any  money  to  pay 
for  John  Eice  Joues,  deceased;  also,  all  knowledge  of  the  appointment 
of  Harvey  Clendinnin,  to  be  administrator  of  John  Eice  Jones,  or  that 
any  court  had  ordered  a  sale  of  the  lands  in  controversy;  and  that 
John  Eice  Jones,  at  the  time  of  his  death,  or  his  rejjresentatives  since, 
had  title  to  sections  fourteen  and  twenty-three.  Denies  that  Clen- 
dinnin, as  administrator  of  John  Eice  Jones,  deceased,  had  any  right 
to  disjiose  of  sections  fourteen  and  twenty-three,  to  pay  his  debts.  Has 
paid  in  taxes  and  redemption  money  for  sections  fourteen  and  twenty- 
three,  out  of  his  private  funds,  sufficient,  when  consolidated,  to  pay 
for  them  at  low  price — and  that  what  he  has  paid  in  taxes,  and  what 
he  has  advanced  to  his  brother,  William  P.  Jones,  in  cash  and  payment 
of  debts  due  by  him,  together  with  a  fair  compensation  for  loss  of 
time  in  attending  to  same,  when  consolidated,  would  pay  for  sections 
fourteen  and  twenty-three,  at  their  present  value.  Knows  nothing  of 
conveyance  from  Pierre  Menard,  jr.  to  complainant,  but  insists  that  a 
deed  from  P.  M.,  jr.  and  wife,  could  not  vest  a  title  in  complainant. 
Denies  that  John  Eice  Jones  was  indebted  to  the  governor  of  Missouri 
on  his  administration  bond,  about  the  estate  of  Brady,  but  not  that  a 
recovery  may  have  been  had  after  his  death  against  his  security.  On 
31st  January,  1824,  John  Eice  Jones,  in  consideration,  as  well  of  love 
and  affection  as  of  the  sum  of  %1,  conveyed  to  this  defendant,  and  his 
brother,  William  P.  Jones,  two  entire  sections  of  land  in  the  Marine 
settlement,  in  Illinois,  thereby  intending  to  convey  sections  fourteen 
and  twenty-three,  in  township  four  north,  of  range  seven  west,  in 
Madison  county;  the  said  sections  being  the  only  ones  owned  or  claimed 
by  John  Eice  Jones  in  the  Marine  settlement,  in  the  state  of  Illinois, 

Madison  county;  and  the  Marine  settlement  being  well  known, 
[*306]and  the  only  one  then  *or«8ince  bearing  that  name,  or  lying  in, 

Madison  county,  and  state  of  Illinois.  Which  said  deed  and 
acknowledgment  are  as  follows: 

"  This  indenture,  made  this  thirty-first  day  of  January,  1824,  between 
John  Eice  Jones,  of  the  one  part,  and  George  W.  Jones  and  William  P. 
Jones,  of  tiie  other  jiart,  Avitnesseth:  that  the  said  John  Eice,  in  con-- 
sidcration  of  the  love  and  affection  he  bears  his  sons,  the  said  George 
W.  Jones  and  William  P.  Jones,  and  for  the  further  consideration 
of  one  dollar,  in  hand  paid,  doth  hereby  grant,  give  and  convey  unto 
the  said  George  W.  and  William  P.,  two  entire  sections  of  land,  lying  | 
and  situate  in  the  Marine  settlerment,  and  state  of  Illinois;  also,  the  \ 
north-east  quarter  section  twenty-three,  north-west  quarter  section 
twenty-four,    south-east   quarter   section  eleven,   north-west  quarter 
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section  twenty-four,  north-east  quarter  section  thirty-four,  south-west 
quarter  section  thirty-one,  north-east  quarter  section  thirty-one,  in 
township  eight  south,  range  five,  situate  in  the  state  of  Illinois;  also, 
the  south-east  quarter  section  thirty,  township  nine,  north-west  quar- 
ter section  three,  township  ten,  range  three  west,  and  the  fractional 
section  nine,  township  nine,  range  five  west;  all  situated  in  the  state 
of  Illinois,  and  patented  to  the  said  John  Rice  Jones:  to  have  and  to 
hold  the  said  several  tracts  or  parcels  of  land  above  described  to  the 
said  George  W.  and  William  P.  Jones,  their  heirs  and  assigns,  forever. 
In  witness  whereof,  he,  the  said  John  Rice  Jones,  has  hereunto  sub- 
scribed his  hand  and  affixed  his  seal,  the  day  and  year  first  above 
mentioned. 

"  JoHisr  EicE  JoifEs,  (seal.) 

"Sealed,  signed  and  delivered,  in 
presence  of  B.  G.  Farrar, 

D.  V.  Walker, 

G.  F.  Strother. 

*'  State  of  Missouri,  ) 
County  of  St.  Louis,  )  ^  ' 

"  Personally  appeared  before  me,  the  undersigned,  notary  public  for 
the  county  of  St,  Louis,  and  state  aforesaid,  duly  commissioned  and 
sworn,  residing  at  the  city  of  St.  Louis,  George  F.  Strother  and  B.  G. 
Farrar,  subscribing  witnesses  to  the  fore'going  instrument,  who 
severally  acknowledged  that  the  *said  John  Rice  Jones  signed  [*307] 
his  name  to  the  above  in  their  presence,  and  further  acknowl- 
edged the  same  to  be  hi^act  and  deed,  for  the  uses  and  purposes  therein 
expressed.  In  testimony  whereof,  I  have  hereunto  set  my  hand  and 
[affixed  my  notarial  seal,  this  8th  day  of  June,  1824. 

"D.  G.  AuGLER,  N.  P.  (seal") 

I  In  the  month  of  May,  June  or  July,  1834,  William  P.  Jones  died 
intestate,  leaving  no  issue,  and  defendant  had  been,  since  the  convey- 
ance of  the  said  John  Rice  Jones,  to  the  time  of  the  death  of  the 
said  William  P.  Jones,  the  agent  of  the  said  William  P.  Jones,  in  and 
about  the  premises  in  the  Marine  settlement;  and  he  had,  of  his  own 
means,  advanced  large  sums  of  money  to  the  said  William  P.  Jones, 
in  his  life  time;  and  after  his  death,  had  paid  off,  out  of  his  own  funds, 
several  debts  contracted  by  said  William,  in  consideration  whereof  the 
other  heirs  of  the  said  William  P.  Jones  surrendered  to  defendant  their 
plaims  to  his  estate,  and  the  right  of  this  defendant  thereto  was  fully 
recognized  by  the  other  heirs,  and  he  paid  a  full  consideration  to  his 
brother,  William  P.  Jones,  for  his  interest  in  those  sections. 

Defendant,  and  his  brother,  William  P.  Jones,  claimed,  in  fee,  all  of 
sections  fourteen  and  twenty-three.  The  deed  from  John  Rice  Jones, 
)f  31st  January,  1824,  to  defendant  and  his  brother,  William  P.  Jones, 
vas  made  in  good  faith,  etc.,  and  with  the  full  conviction  that  he  left 
nore  property  clear  than  sufficient  to  meet  all  his  liabilities;  and  that 
it  the  time  of  the  execution  of  the  deed,  the  estate  of  the  said  John 
iice  Jones  was  more  than  enough  fully  to  pay  all  his  just  debts  and  legal 
iabilities,  and  in  addition,  to  pay  off  any  claim  that  the  said  Pierre 
Choteau  could  establish  against  his  estate;  and  defendant  is  informed 

235 


308-309  Choteau  v.  Jones  et  al.  [Dec. 

Statement  of  the  case. 

that  there  is  now  in  Missouri,  in  the  hands  of  the  administrator  there, 
sufficient  assets  to  pay  all  demands  that  can  be  established,  without  the 
sale  of  any  lands  in  the  state  of  Illinois.  He  never  had  notice  of  the 
suit  on  the  bond  made  by  John  Eice  Jones,  as  the  administrator  of 
Thomas  Brady,  or  that  John  Rice  Jones  had  ever  administered  upon 
his  estate,  or  that  Pierre  Chotean  had  ever  paid  any  money  whatever, 
as  the  security  of  the  said  Jones,  for  any  cause.  Admits  he  was  party 
to  the  action  brought  by  Pierre  Choteau  against  the  estate  of  John 
Rice  Jones,  in  Randolph  circuit  court;  and  while  defendant  was 
administratoi',  no  claim  was  presented  for  settlement,  against 
[*308]said  estate,  except  *that  of  Pierre  Choteau.  Defendant  has 
had  no  personal  notice  of  the  ajipointment  of  the  said  Harvey 
Clendinnin,  as  administrator  of  the  estate  of  the  said  John  Rice  Jones, 
deceased,  or  of  any  sales  made  by  him.  Admits  he  did,  on  the  25th 
February,  1833,  procure  a  tax  title  to  sections  fourteen  and  twenty- 
three;  but  denies  that  he  committed  fraud  thereby,  or  that  he  doubted 
the  title  he  had  procured  from  his  father,  and  wished  the  same 
strengthened,  or  feared  the  claim  of  the  complainant,  but,  simply,- 
because  his  tax  agent  advised  him  so  to  do,  to  cut  off  an  older  tax  title 
that  had  been,  or  was  about  to  be,  procured  by  others.  Admits  he 
did,  as  charged  in  the  bill,  sell  the  portions  of  said  sections  fourteen 
and  twenty-three.  He  now  owns  the  south  half  of  the  south-east 
quarter  of  section  fourteen,  and  the  east  half  of  section  twenty-three, 
township  four  north,  range  seven  west,  in  Madison  county,  and  state 
of  Illinois.  Denies  that  he  had  any  personal  notice  of  the  doings  of 
H.  Clendinnin,  as  the  administrator  de  bonis  non  of  the  estate  of  J  ohn 
Rice  Jones,  deceased,  although  he  might  have  been  constructively  noti- 
fied of  the  fact. 

B.  C.  Stanton,  Matthew  C.  Garey,  S.  Carrollton,  Jesse  Bartlett,  0. 
S.  Balster,  D.  Ground  and  Thomas  Ray,  have  also  filed  their  separate 
and  several  answers,  as  follows,  to  wit:  Matthew  C.  Garey,  S.  Carroll- 
ton,  Jesse  Bartlett  and  Thomas  Ray,  have  severally  pleaded  that  they 
are  innocent  purchasers,  without  notice,  of  portions  of  said  lands,  fromt 
said  George  W.  Jones;  and  accompanied  their  respective  pleas  with! 
answers  generally  denying  all  fraud,  etc.     B.  C.  Stanton,  0.  S.  Balster 
and  D.  Ground,  filed  their  separate  answers,  setting  forth  that  they; 
are,  severally,  innocent  purchasers  of  portions   of  the  land,  withouti 
notice,  from  George  W.  Jones,  and  stating  their  ignorance  of  most  of  i 
the  main  facts  set  forth  in  the  bill.     To  these  several  pleas,  answers,  i 
etc.,  the  comi^lainant  filed  a  general  replication. 

The  bill  was  taken  for  confessed  against  the  other  defendants,  o|t' 
their  failure  to  file  answers.  '■ 

The  case  was  taken  to  the  Jersey  circuit  court,  and,  on  the  finaa» 
hearing,  all  the  important  allegations  of  the  bill,  not  admitted  by  thef 
answers  of  the  defendants  or  the  agreements  of  counsel,  were  provedi 
by  certified  copies  of  deeds,  records  and  documents  made  part  of  tM 
record  in  this  case.  It  was  also  clearly  shoAvn  by  a  certified! 
[*309]copy  of  the  records  of  the  county  court  of  *Washington  countVl 
in  the  state  of  Missouri,  containing  the  inventories,  sale-bills  andi 
reports  made  by  Myers  P.  Jones  and  Augustus  Jones,  the  admin istra* 
tors  of  the  estate  of  John  Rice  Jones,  deceased,  in  that  state,  include 
ing  the  sale  of  lands,  and  of  the  proceedings  in  the  administration,! 
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that  the  estate  of  said  deceased,  there  existing  is  insolvent,  though 
the  defendants  attempted  to  prove  otherwise  by  several  witnesses,  by 
their  opinions,  etc.,  to  the  contrary.  The  defendants  named  as  the 
purchasers  of  parts  of  the  lands  from  George  W.  Jones,  proved  their 
several  i)urchases,  as  set  forth  in  their  respective  answers;  and  Stanton 
and  Ray  proved  their  purchases  of  Garey,  and  Garey  and  Balster  also 
proved  their  several  purchases  from  Anderson,  as  set  forth  in  their 
respective  answers  —  and  the  payment  of  the  purchase  money  —  and 
that  they  severally  paid  fair  prices  for  the  lands.  The  value  of  certain 
lands  in  Eandolph  county  sold  under  the  order  of  the  circuit  court, 
was  also  proved  by  the  defendants. 

Upon  the  hearing  of  the  case,  Lockwood,  justice,  dismissed  the 
bill,  and  ordered  that  each  party  pay  his  own  costs;  from  which 
decision  the  complainant  has  appealed  to  this  court,  and  insists  on  a 
reversal  of  the  decree  in  the  court  below,  and  the  entry  of  a  decree  in 
his  favor  on  the  case  made  by  the  bill,  answers,  exhibits,  proofs  and 
evidence  embodied  in  the  record. 

David  J,  Baker,  for  appellant:  1.  The  decree,  or  license,  for  the 
sale  of  the  lands  in  controversy,  has  been  duly  made  by  a  court  having 
general  and  exclusive  jurisdiction  in  the  case;  and  the  questions  of 
fact,  which  the  court  must  necessarily  have  decided  in  making  the 
decree,  are  res  judicata,  and  cannot  be  again  raised  on  the  present 
occasion;  and  it  was  not  competent  for  the  court  to  inquire  whether 
or  not  there  was  property  of  John  Rice  Jones,  deceased,  in  other  states 
or  countries,  wherewith  his  debts  might  have  been  paid.  As  the  court 
has  found  that  there  was  a  deficiency  of  personal  assets,  and  that  a 
sale  of  these  lands  was  necessary  to  pay  the  debts  of  the  deceased,  and 
as  no  fraud  is  shown  on  the  part  of  Harvey  Clendinnin,  the  adminis- 
trator, either  in  obtaining  the  decree  or  in  the  making  the  sale  under  it, 
the  necessity  of  ordering  the  sale  can  not  be  inquired  into  in  this  case. 
The  general  princii:)le  is,  that  a  judgment  at  law,  or  a  decree  in 
*chancery,  is  conclusive  of  all  the  facts  which  must  necessarily  [*310] 
have  arisen  in  the  controversy.  1  Johns.  C.  R.,  54o;  4  Scam- 
mon,  364;  3  Gilman,  626;  6  Wheaton,  109.  The  principle  that  the 
judgment  or  decree  of  a  court  possessing  competent  jurisdiction,  shall 
be  final  as  to  the  subject  matter  thereby  determined,  is  conceded  by 
all,  and  can  admit  of  no  doubt;  the  principle,  however,  extends  further: 
it  is  not  only  final  as  to  the  matter  actually  determined,  but  as  to 
every  other  matter  which  the  parties  might  litigate  in  the  cause,  and 
which  they  might  have  decided.  Le  Guen  v.  Gouverneur  &  Kemble, 
1  Johns.  Cases,  436,  and  cases  there  cited.  A  surrogate  order  of  sale 
in  New  York,  of  real  estate  for  the  j^ayment  of  debts,  can  not,  ordi- 
narily, be  impeached  collaterally,  even  for  fraud.  20  Wend.  E. ,  241. 
If  G.  W.  and  W.  P.  Jones  were  aggrieved  by  the  order  or  decree,  they 
should  have  taken  an  appeal.  Statutes  1833,  "Wills,"  etc.,  104;  12 
Wend.,  533;  Jackson  ex  dem.  M'Fail  v.  Crawford. 

2.  The  purchasers  of  these  lands,  and  the  complainant,  are  strangers, 
and  had  no  agency  in  obtaining  the  order  of  sale,  and  as  no  fraud  is 
brought  home  to  them,  or  notice  of  any,  they  can  not  be  injuriously 
■affected  by  the  condition  of  the  estate  of  John  Riee  Jones,  deceased: 
"they  were  not  bound  to  look  beyond  the  order  of  sale  by  the  court. 
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The  principle  is,  that  a  purchaser  of  land,  under  a  decree  of  court 
granting  a  license  to  sell,  is  not  bound  to  look  beyond  the  decree. 
Grignon's  lessee  v.  Astor,  2  How.  U.  S.,  319;  5  Blackf.,  328;  2  Peters, 
169;  11  Mass.,  227;  Coleman  v.  M'Kinney,  3  J.  J.  Marsh.,  248;  7  Mass., 
292;  Leverett  v.  Harris. 

3.  The  deed  from  John  Eice  Jones  to  his  sons,  George  W.  Jones 
and  William  P.  Jones,  is  a  fraudulent  conveyance,  and  therefore  abso- 
lutely null  and  void,  ah  initio,  as  to  pre-existing  creditors.  The  prin- 
ciple laid  down  is,  that  a  voluntary  conveyance,  when  the  grantor  is 
indebted  at  the  time  of  its  execution,  is  fraudulent;  and  that  all 
fraudulent  conveyances  are  void  as  to  those  whom  they  were  intended 
to  defraud.  1  Fonb.,  B.  1,  ch.  4,  sec.  12;  Story's  Eq.  Juris.,  sees.  352, 
382;  Eevised  Statutes  1833;  Newland  on  Con.,  ch.  23,  pp.  383,  387; 

2  Kent,  440,  and  following;  2  Black.,  296,  and  note.  A  conveyance 
is  fraudulent  under  the  statute  of  13   Eliz.,  ch.  5,  where  the  same  is 

voluntarily  made,  the  grantor  being  indebted  at  the  time  it  was 
[*311j*executed.     A  fraudulent  intent  will  be  presumed,  from  the  fact 

that  the  party  conveying  was  indebted  at  the  time  the  convey- 
ance was  executed.  Gilmore  v.  K.  Am.  Land  Co.,  Peters'  C.  C.  E., 
460;  Sands  et  al.  v.  Cod  wise  et  ah,  4  Johns.,  536.  Every  conveyance 
not  made  on  consideration  valuable  in  law,  is  void  as  to  pre-existing 
creditors.  Sexton  v.  Wheaton,  8  Wheat.,  229;  1  Anier.  Leading  Cases, 
52.  A  voluntary  conveyance  as  to  pre-existing  creditors  is,  per  se, 
fraudulent  and  void.  Voluntary  conveyances  are  void  as  to  creditors: 
and  in  relation  to  pre-existing  debts,  neither  the  amount  of  the  debts, 
the  value  of  the  property,  nor  the  intention,  is  material;  but  the  convey- 
ance is  fraudulent,  perse.  Hanson  v.  Buckner,  4  Dana,  251;  Miller 
V.  Thompson,  3  Porter,  198,  217.     In  the  case  of  Eead  v.  Livingston, 

3  John.  C,  481,  it  was  declared  that  the  rule  had  no  qualifications 
whatever;  and  that  a  voluntary  conveyance  is  fraudulent  in  respect  to 
existing  debts,  by  jjresumption  of  law,  without  regard  to  the  amount  of 
the  debts,  the  extent  of  settlement,  or  the  circumstances  of  the  party. 
See,  also,  Moore  v.  Spence,  6  Jud.  Ala.,  506;  Castillo  v.  Thompson,  9 
Jud.  Ala.,  937;  O'Daniel  v.  Crawford,  4  Devereaux,  197;  Chapin  v. 
Pease,  10  Connecticut,  69;  Parsons  f.  M'Knight,  8  N.  H.,  35;  Gunn  v. 
Butler,  18  Pick.,  248;  How  v.  Ward,  4  Greenleaf,  195;  1  Dana,  532. 
Li  all  cases  of  fraudulent  conveyances,  as  to  pre-existing  creditors, 
fraud  is  a  question  of  law,  and  not  of  fact.  Beers  ik  Botsf  ord,  11  Conn., 
369;  Sherwood  v.  Marwick,  5  Greenleaf,  295;  Gardner  Bank  v.  Wheaton, 
8  Greenleaf,  373.  A  gratuitous  conveyance  is  always  void  as  against 
creditors.  Eoberts  on  Fraudulent  Conveyances,  450-1-2,  and  591-5'.'6. 
The  relation  of  debtor  and  creditor  between  Pierre  Choteau  and  John 
Eice  Jones  commenced  at  the  time  of  executing  the  administration 
bond,  at  least  so  as  to  entitle  the  former  to  contest  the  validity  of  the 
deed  to  the  sons  of  the  latter,  4  Greenleaf,  195,  Howe  v.  Ward;  also 
Twyne's  case,  2  Coke,  80. 

4.  An  administrator,  having  obtained  license  from  the  proper  court, 
may  sell  lands  fraudulently  conveyed  by  the  intestate  during  his  life, 
and  ont  of  the  proceeds  pay  the  debts  of  his  creditors.      The  principle 
as  laid  down  is,  that  where  a  man  indebted  makes  a  voluntary  convey- 
ance to  a  child,  without  a  consideration,  and  dies  indebted,  such 

[*3 12] conveyance  is  fraudulent,  *and  the  lands  conveyed  shall  be  con- 

238 


1849.]  Choteaf  v.  Jones  et  al.  313 


Briefs  of  Counsel. 


I 


sidered  as  part  of  liis  estate  after  his  death,  for  the  benefit  of  his 
creditors.  Townshend  v.  Windham,  3  Ves.,  10.  A  fraudulent  estate, 
created  to  defeat  creditors,  is  as  no  estate  in  judgment  of  law.  Jack- 
son V.  Burgott,  10  Johns.,  457,  {per  curiam,)  and  there  cited  Fer- 
mor's  case,  2  Coke,  77,  and  Twyne's  case,  2  Coke,  80.  In  the  case  of  the 
Manhattan  Co.  v.  Osgood,  rejoorted  15  Johns.,  102,  Yates,  J.,  said: 
''  If  lands  were  conveyed  voluntarily,  and  without  consideration, 
by  tlie  defendant,  she  being  indebted  at  the  time,  it  was  illegal.  If 
sach  conveyances  are  fraudulent  and  void,  the  fee  remains  in  the  defen- 
dant; and  as  to  her  creditors,  it  was  the  same  as  though  she  had  never 
conveyed  "  (and  the  case  there  cited).  A  voluntary  conveyance,  by  a 
grantor,  who  at  the  time  of  making  it  is  insolvent,  is  void  as  respects 
creditors;  and  the  land,  after  the  death  of  the  grantor,  is  assets  by 
descent  or  devise,  in  the  hands  of  his  heirs,  or  the  devisees  of  the  resid- 
uum of  his  estate.  Ibid.  In  the  case  of  Drinkwater  v.  Drinkwater, 
4  Mass.,  354,  Parsons,  J.,  delivered  the  oj)inion  of  the  court:  "  That 
when  the  estate  is  not  insolvent,  a  creditor  may  have  the  benefit  of  the 
estate  fraudulently  conveyed,  in  two  ways:  he  may  recover  judgment 
against  the  administrator,  and  may  extend  his  execution  on  the  estate; 
or,  the  administrator  having  obtained  license,  may  sell  the  estate  at 
public  auction,  and  out  of  the  proceeds  may  satisfy  the  creditors.  If 
the  lands  are  liable  to  the  payment  of  the  intestate's  debts,  the  adminis- 
trator may  lawfully  sell  them  on  license,  whether  they  are  in  the  pos- 
session of  the  heirs,  or  of  his  alienee  or  disseizor;  for  no  seizin  of  the 
heir,  or  of  the  alienee,  or  of  his  disseizor,  can  defeat  the  naked  authority 
of  the  administrator  to  sell  on  license." 

In  Connecticut,  the  courts  have  determined,  "  that  property  fraudu- 
lently conveyed,  is  assets,  which  the  administrator  is  bound  to  inven- 
tory, if  he  knows  of  it,  and  is  entitled  to  recover."  Minor  v.  Mead, 
8  Conn.,  289;  Eooth  v.  Patrick,  8  Conn.,  106;  11  Conn.,  283.  An 
administrator  can  not  sell  real  estate  for  the  payment  of  debts,  un- 
less the  intestate  died  seized  of  it,  or  had  fraudulently  conveyed  it  away, 
or  was  colorably  and  fraudulently  disseized  of  it.  Willard  v.  Nason,  5 
Mass.,  240;  Drinkwater  v.  Drinkwater,  4  Mass.,  354.  An  executor  or 
administrator  has  no  interest  in  the  real  estate  of  the  deceased;  he 
can  not  intermeddle  therewith;  he  can  not  maintain  an  action 
*to  recover  possession  or  seizin  of  real  estate;  nor  can  he  defend[*313] 
in  a  real  action.  A  recovery  in  a  real  action  can  not  prejudice 
the  creditors;  his  right  to  sell  on  license  remains  the  same  after  as 
before  the  recovery.  Drinkwater  v.  Drinkwater,  4  Mass.,  354;  Hen- 
shaw  V.  Blood,  1  Mass.,  35;  Gibson  v.  Farley,  16  Mass.,  280;  Stearns 
V.  Stearns,  1  Pickering,  157;  Bridgewater  Co.  v.  Bookfield,  3  Cowen, 
299;  Dean  v.  Dean,  3  Mass.,  258;  also  5  Mass.,  240.  An  administra- 
tor is  a  trustee  to  creditors,  and  may  avoid  a  fraudulent  conveyance, 
for  the  benefit  of  such  creditors.  Thompson  v.  Palmer,  2  Kichard- 
son's  Eq.,  32;  Neal  v.  Haythrop,  3  Bland,  551;  Gribbons  v.  Peeler,  8 
Pick.,  254;  Holland  v.  Cruft,  20  Pick.,  321;  White  v.  Brown,  2  Car. 
Law  Piep.,  449;  Boston  Bank  v.  Minot,  3  Met.,  507.  In  Pennsyl- 
vania, it  is  settled,  that  the  administrator  of  an  insolvent's  estate  may 
set  aside  a  fraudulent  conveyance,  as  he  is  in  such  a  case  a  trustee  for 
creditors.  Buchler  v.  Gloninger,  2  Watts,  226;  Stewart  v.  Kearney, 
6  Watts,   453;  Welsh   v.   Bekey,   1  Pennsylvania,  57;    Englebert  v. 
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Blanjot,  2  Wharton,  240.  The  same  principle  is  now  held  by  the 
courts  in  New  York.  Babcock  v.  Booth,  2  Hill,  182;  Brownell  v. 
Curtis,  10  Paige,  210.  The  administrator  is  the  representative  of  the 
creditors,  etc.,  11  Conn.,  288.  He  is  trustee  for  the  creditors,  12 
Wend.,  543;  3  Bac.  A^b.,  "Fraud  Con."  There  is  no  jDrivity  between 
an  administrator  and  an  heir  or  devisee.  1  Munf.,  446;  2  Peters,  523. 
Proj^erty  of  a  debtor,  which  might  be  levied  on  and  sold  under  execu- 
tion, may  be  sold  on  license  or  order  granted  to  his  executor  or  ad- 
ministrator. 5  Ohio  R.,  71,  Brice  v.  Myers  et  al.  The  voluntary 
donee  may  be  charged  as  executor  de  son  tort,  if  he  take  possession  of 
the  goods  after  the  decease  of  the  donor.  Rob.  on  Fraud.  Con. ,  593- 
4-5,  and  cases  there  referred  to.  When  he  takes  possession  after  grant 
of  administration  or  probate,  the  rightful  administrator  or  executor 
may  sue  for  the  goods,  or  they  may  be  treated  as  assets  in  his  hands. 
1  Ves.,  Peacock  v.  Monk.  One  of  the  badges,  evidence  of  the  fraud 
in  the  conveyance,  is  mentioned,  its  being  executed  by  the  grantor  on 
the  same  day  with  his  will.  ''A  deed,  with  a  consideration  merely 
nominal,  will,  as  it  respects  creditors,  be  treated  as  voluntary."  4 
Wash.  C.   C.  R.,  133,  Ridgeway  v.  Underwood;  see  Gooch's   case,  3 

Coke,  part  4,  p.  60:  ''for  fraud  and  covin,  because  they  are 
[*314]odious,  are  so  *privately  and  secretly  hatched  in  a  hollow  tree, 

in  arbore  cava  et  opaca,  and  so  artificially  covered  and  concealed, 
that  the  party  grieved  has  no  means  to  find  or  know  it,"  etc. 

5.  The  deed  of  conveyance  from  John  Rice  Jones  to  George  W. 
Jones  and  William  P.  Jones,  is  void  as  to  the  lands  in  Madison  county, 
because  of  the  uncertainty  in  the  description;  which  is, ''two  entire 
sections  of  land,  lying  and  situate  in  the  Marine  settlement,  and  state 
of  Illinois." 

6.  The  purchasers  from  George  W.  Jones  are  not  innocent  pur- 
chasers without  notice.     The  law  fastens  notices  upon  them,  and  ad-, 
judges  them  to  be  cognizant  of  the  character  of  the  title  of  their,  i 
grantor.     They  are  presumed  to  have  known  that  the  lands  given  by  ; 
John  Rice  Jones,  at  his  death,  to  his  sons,  were  subject  to  the  pay-  • 
ment  of  his  debts.     The  general  rule  is,  that  whatever  is  sufficient  to  ( 
put  the  party  upon  inquiry,  is  good  notice.     Where  a  party  has  knowl-  \ 
edge  of  the  facts,  he  has  notice  of  the  legal  consequence  resulting  f rom  ^ 
those  facts.    The  Ploughboy,  1  Gallis.,  C.  C.  R.,  41;  Pratt  v.  St.  Clair's  i 
heirs,  6  Ohio  Rep.,  93;  2  Sugden  on  Vendors,  335,  336,  ch.  17.     N«i 
principle  is  better  established,  than   that  a  purchaser  must  look  to 
every  part  of  the  title  which  is  essential  to  its  validity.     Brush 
Ware,  15  Peters,  U.  S.,  93.     When  a  purchaser  can  not  make  out  h: 
title  but  through  a  deed  which  leads  to  a  fact,  he  will  be  effected  with 
notice  of  that  fact.     Mertins  v.  Joliffe,  Amb.,  311.     In  all  cases  where 
a  purchaser  can  not  make  out  a  title  but  by  a  deed  which  leads  to  an- 
other fact,  he  shall  be  deemed  cognizant  of  that  fact.     Duncli  v.  Bon- 
net, 2  Ch.  Gas.,  246;  1  Story  Eq.  Juris.,  ch.  7,  sec.  399;  2Fonb.Eq., 
B.  2,  ch.  6,  sec.  3,  and  note  m.     That  Avhich  shall  be  sufficient  to  put 
tlie  party  upon  inquiry,  is  notice.     13  Ves.,  120.     Also,  see  Dunch  v. 
Kent,  1  Vern.,  319. 

The  law  requires  reasonable  diligence  in  a  purchaser  to  ascertain 
any  defect  of  title.  But  when  such,  defect  is  brought  to  his  knowl- 
edge, no  inconvenience  will  excuse  him  from  the  utmost  scrutiny. 
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He  is  a  voluntary  purchaser;  and  having  notice  of  a  fact  which  casts 
a  doubt  on  the  validity  of  his  title,  the  rights  of  innocent  persons  are 
not  to  be  prejudiced  through  his  negligence.  Brush  v.  Ware,  15 
Peters,  U.  S.,  93;  Jackson  v.  Livingston,  10  Johns.,  374;  Willis  v. 
Bucher,  2  Binn.,  455;  see  1  Hoffman's  Ch.  Eep.,  153.  Lis 
pendens  is  notice  to  a  purchaser.  1  Story  *Eq.  Juris.,  chap.  7, [*315] 
sec.  405;  2  Sug.  on  Vendors,  chap.  17,  sec.  3.  Everyman  shall 
be  presumed  to  have  notice  of  a  decree  whereby  his  own  title  is  affected. 
Fonbl.  Eq.,  B.  3,  ch.  3,  sec.  1,  note  et  seq.;  1  Story  Eq.  Juris.,  sec. 
406.  A  deed  fraudulent  on  the  part  of  the  grantor  may  be  avoided, 
though  the  grantee  to  a  Jo«a ^Repurchaser,  and  ignorant  of  the  fraud. 
2  Johns.  Ch.  R.,  41,  42,  et  seq.  A  purchaser  without  notice  from  a 
voluntary  grantee,  is  not  protected.  2  Fonbl.  Eq.,  212,  w.  "The 
statute  13  Eliz.  was  made  to  protect  creditors  from  fraudulent  convey- 
ances; and  the  original  deed  being  utterly  void  as  to  them,  the  grantee 
can  make  no  valid  conveyance,  for,  so  far  he  has  no  title."  Tlie  pro- 
viso in  the  act  applies  only  to  the  original  deed  and  saves  it  when 
made  a  bona  fide  purchaser,  for  a  valuable  consideration,  however 
fraudulent  the  intention  of  the  grantor.  But  such  honafide  convey- 
ance by  the  fraudulent  grantee,  is  not  so  protected;  and  the  policy  of 
the  act  would  be  defeated  by  such  extension,  etc.  If  the  debtor  him- 
self sells  fairly,  he  acquires  means  to  discharge  his  debts,  and  it  may 
be  presumed  he  will  so  apply  them.  If  his  fraudulent  grantee  be 
enabled  to  sell,  the  grantor  can  not  call  those  proceeds  out  of  his  hands, 
and  the  grantee  can  either  appropriate  them  to  his  own  use,  or  to  any 
such  trust  upon  which  the  conveyance  may  have  been  made. 

7.  The  fact  that  the  deeds  of  conveyance  for  the  lands  in  contro- 
versy, from  Harvey  Clendinnin,  the  administrator  of  John  Rice 
Jones,  deceased,  to  Pierre  Menard,  jr.,  and  to  the  complainant,  were 
not  recorded  in  Madison  county  before  those  from  Gr.  W.  Jones  to  cer- 
tain of  the  defendants,  is  not  material,  because:  The  claimant  does  not 
derive  title  from  G.  W.  Jones,  or  any  one  claiming  under  him.  Lessee 
of  Sicard  v.  Davis  et  al.,  6  Peters,  124;  Rev.  Statutes  1833,  sec.  5. 
The  recording  acts  apply  only  to  such  as  have  obtained  a  subsequent 
deed  from  the  same  person  who  executed  a  prior  one.  Rev.  Laws  of 
1833,  page  587,  sec.  5.  Where  an  executor  sold  and  conveyed  by  deed 
testator's  land,  by  a  power  derived  from  the  testator's  will  and  after- 
wards the  heir  entered,  and  sold  by  deed  the  same  land,  without  notice 
of  the  executor's  sale  and  conveyance,  it  was  adjudged  that  the  last 
conveyance  was  void,  as  the  heir  never  had  any  estate,  which  he  could 
dispose  of,  and  that  the  registry  of  the  deed  was  immaterial.    1 

U.  S.  Dig.  Supp.,  800,  sec.  *221;  Herbemont  v.  Bostick,  2  Brevard, [*316] 
435.  George  W.  Jones  had  no  title  to  convey  away,  as  against 
the  creditors  of  John  Rice  Jones,  deceased,  or  as  against  the  pur- 
chasers under  the  order  of  the  circuit  court,  at  the  sale  made  by  his 
administrator.  The  recording  act  applies  only  to  the  purchasers  of 
the  title,  asserted  by  virtue  of  the  conveyance,  and  to  creditors  of  the 
party  who  made  it.  The  same  general  terms  are  applied  to  creditors; 
and  to  purchasers  and  surety  the  word  creditors  can  mean  only  credit- 
ors of  the  vendor.     Dicit  Marshall,  6  Peters,  139, 

8.  The  purchase  of  the  lands  by  George  W,  Jones,  at  the  sale  made 
by  the  auditor  of  state,  January  19,  1832,  on  account  of  the  non-pay- 
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ment  of  the  taxes  assessed  for  1832,  did  not  change  or  strengthen  his 
title.  He  held  by  the  same  title  after  as  before  such  purchase. 
Douglass  V.  Dangerfield,  10  Ohio  Eep.,  152;  Pratt  v.  St.  Clair's  heirs, 
6  Ohio,  93;  Stiver  v.  Stiver's  heirs,  8  Ohio,  217;  4  Johns.  Eep.,  565, 
Sands  et  ah  v.  Codwise  et  al. 

9.  The  court  of  cliancery  will  entertain  jurisdiction  of  a  case  where 
it  is  sought  to  set  aside  a  deed,  or  have  cancelled  a  deed  or  instrument 
that  may  throw  a  cloud  of  suspicion  over  the  title  or  interest  of  the 
complainant.  2  Story  Eq.  Juris.,  sees.  694-5-6-8,  700-702;  2  Blackf., 
295,  Freakes  v.  Brown.  A  purchaser  at  sheriff's  sale  is  not  a  sub- 
sequent purchaser,  under  27  Eliz.,  and  on  that  ground  entitled  to 
question  a  prior  voluntary  conveyance,  but  as  the  creditor  under  13 
Eliz.,  and  stands  in  the  place  of  the  creditor  upon  whose  judgment  the 
land  was  sold.  Lessee  of  Eidgway  v.  Underwood,  4  Wash.  C.  C.  E., 
129.  A  purchaser  under  a  judgment  creditor  is  entitled  to  the  benefit 
of  the  statute  of  frauds.  2  Johns.  Ch.  E. ,  50,  Hildreth  v .  Sands. 
When  the  statute  gives  the  principal  remec(y,  it  gives  the  incident 
remedy.  ''A  purchaser  at  a  sheriff's  sale  under  the  judgment  of  a 
creditor,  is  entitled  to  the  benefit  of  the  statute  of  frauds,  equally  as 
the  creditor  himself,  and  may  support  a  bill  to  set  aside  a  previous 
fraudulent  conveyance."  14  Johns.  E.,  493,  Sands  v.  Hildreth.  In 
the  case  of  Eoberts  v.  Anderson,  3  Johns.  Ch.  E.,  377-8-9,  this  doctrine 
is  fully  considered  and  recognized  as  the  established  and  unquestion- 
able construction  of  the  13  Eliz. 

Wm.  Martin,  with  whom  was  Seth  T.  Sawyer,  for  appellees : 
[*317j*A  purchaser  for  a  valuable  consideration,  from  a  voluntary 
grantee,  will  hold  as  against  a  grantee  from  the  first  grantee,  for 
a  full  consideration.  3  Johns.  C.  E.,  377-8;  18  Johns.  E.,  515  and  543. 
To  set  aside  a  deed  for  fraud  against  creditors,  the  bill  must  allege 
fraud  and  insolvency,  and  a  want  of  other  property  with  which  to  pay 
the  creditor.  Which  fact  must  be  admitted  or  proved.  The  volun- 
tary deed  from  John  Eice  Jones  to  his  sons,  was  good  as  a  voluntary 
deed.  6  Cond.  U.  S.  E.,  270;  5  Wend.,  588.  The  grantor  must  be 
insolvent  when  the  voluntary  deed  was  made,  and  to  impeach  it,  fraud 
must  be  charged  and  proved.  6  Paige's  C.  E.,  62  and  526;  4  Wendell, 
300;  7  ibid,  437;  1  Pet.  Digest,  369,  sec.  91;  ibid,  82,  sec.  53;  2  Pet. 
Digest,  367,  sees.  71,  72. 

An  administrator  can  not  take  an  order  to  sell  land  which  had  been 
fraudulently  or  voluntarily  conveyed  away  by  the  intestate.  7  Johns., 
160;  1  Brockcnbrough,  500;  Yelverton,  196;  1  Salkeld,  318;  1  and  2 
Vermont,  333;  4  Blackford,  141  to  145;  6  Harris  and  Johnson,  61. 
To  subject  land  voluntarily  conveyed  to  the  payment  of  the  debts  of 
creditors,  a  bill  should  be  filed,  praying  that  the  heirs  or  grantees 
should  pay  the  creditors  the  value  of  the  lands  conveyed,  or  that  the 
lands  shall  be  sold  for  that  purpose.  2  Brockcnbrough,  132-3;  5 
Ohio,  79;  1  Barber  and  Harrington's  Digest,  343,  sec.  26. 

This  bill,  which  is  a  bill  by  a  purchaser,  under  the  administrator,  to 
set  aside  a  voluntary  deed,  and  not  to  subject  the  lands  to  the  payment 
of  debts,  can  not,  on  the  above  principles,  be  sustained. 

Tkeat,  C.  J.  We  are  not  prepared  to  decide  that  the  deed  from 
John  Eice  Jones  to  George  W.  Jones  and  William  P.  Jones,  was  void, 
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as  respects  the  premises  iu  question,  because  of  uncertainty  in  the 
description.  There  are  references  in  the  deed  by  which  the  lands  can 
be  ascertained  and  distinguished.  It  is  stated  in  the  conchision  of  the 
description  that  the  lands  are  "  all  situated  in  the  state  of  Illinois,  and 
patented  to  the  said  John  Eice  Jones."  These  words  must  be  under- 
stood as  applying  to  all  of  the  lands  intended  to  be  conveyed.  If  so, 
thedescrijDtion,  unconnected  with  the  other  lands  included  in  the  deed, 
reads,  "two  entire  sections  of  land,  lying  and  situate  in  the 
Marine  settlement,  and  *state  of  Illinois,  and  patented  to  the[*318] 
said  John  Eice  Jones."  This  description  points  directly  to  the 
evidence  by  which  the  two  sections  can  be  located.  It  is  not  pretended 
but  that  the  Marine  settlement  was  a  locality  well  known  when  the 
deed  was  executed,  and  that  the  lands  in  dispute  were  situated  within 
its  limits.  By  an  examination  of  the  proper  records,  it  could  be  ascer- 
tained what  lands  in  that  settlement  were  patented  to  the  grantor. 
If  but  two  entire  sections  were  there  entered  by  him,  the  precise  local- 
ity and  description  of  the  lands  designed  to  be  granted  would  be  ren- 
dered definite  and  certain.  If  no  lands  were  entered  by  him  in  the 
settlement,  or,  if  any,  more  than  two  full  sections,  it  might  be  that  the 
grant,  as  to  the  two  sections  of  land,  would  be  void,  because  no  locality 
could  be  given  them  consistent  with  the  description  and  references 
contained  in  the  deed.  There  is  no  allegation  in  the  bill  that  these 
particular  sections  were  not  patented  to  the  grantor,  nor  any  allegation 
denying  an  intention  on  his  part  to  convey  them.  On  the  contrary, 
the  bill  distinctly  states  that  they  were  patented  to  him.  The  com- 
plainant makes  no  case  requiring  the  defendants  to  prove  that  these 
sections  were  designed  to  be  embraced  by  the  grant.  The  deed  must 
be  considered  as  including  the  lands  in  controversy. 

But  the  deed,  as  clearly  appears  on  its  face,  was  a  voluntary  convey- 
ance. Although  valid  between  the  parties,  it  was  fraudulent  and  void 
as  against  pre-existing  creditors  of  the  grantor.  Pierre  Choteau  was 
such  a  creditor,  within  the  true  intent  and  meaning  of  the  statute. 
The  liability  which  resulted  in  the  judgment  against  him  as  the  secu- 
rity of  the  grantor,  was  incurred  several  years  before  the  execution  of 
the  deed.  The  relation  of  debtor  and  creditor  between  jjrincipal  and 
surety,  so  as  to  entitle  the  latter  to  avoid  a  voluntary  conveyance  made 
by  the  former,  commences  at  the  date  of  the  obligation  by  which  the 
surety  becomes  bound,  and  not  from  the  time  he  makes  payment. 
Hoioes.  Pr«rc/,  4  Greenleaf,  195;  Tliompson  v.  TJiompson,  1^  Maine, 
244;  Carlisle  v.  Rich,  8  New  Hampshire,  44.  The  surety  had  an 
undoubted  right,  on  recovering  a  judgment  against  the  administrator, 
which  the  personal  estate  to  be  found  in  this  state  was  insufficient  to 
pay,  to  proceed  in  equity  to  set  aside  the  conveyance,  and  subject  the 
lands  to  the  payment  of  the  judgment.  M^Dotuell  v.  Cochran,  ante, 
31. 

*It  is  contended  that  an  administrator  may,  for  the  benefit[*319] 
of  creditors,  impeach  a  voluntary  conveyance  made  by  his  intes- 
tate. We  are  satisfied  that  this  position  can  not  be  sustained.  An 
administrator  is  authorized  by  statute,  after  he  has  exhausted  the 
personal  estate  in  the  payment  of  debts,  to  apply  to  the  circuit  court, 
and  obtain  leave  to  sell  so  much  of  the  real  estate  of  which  the  intes- 
tate "  died  seized,"  as  "will  be  sufficient  to  discharge  the  residue  of  the 
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debts.  John  Rice  Jones  did  not  die  seized  of  the  premises  in  question. 
The  title  had  for  ever  passed  out  of  him.  The  deed  was  binding  upon 
all  the  world  but  creditors,  and  subsequent  bona  fide  purchasers. 
They  alone  could  defeat  the  estate  of  the  grantees.  The  deed  was 
good  against  the  heirs  and  personal  representatives  of  the  grantor. 
The  former  could  take  no  greater  estate  than  their  ancestor  had,  the 
latter  could  assert  no  greater  right  than  his  intestate  might  have  done. 
An  administrator  is  not  the  agent  or  trustee  of  creditors,  for  the 
purpose  of  avoiding  a  fraudvilent  conveyance.  He  is  the  representa- 
tive of  the  intestate,  and  succeeds  to  his  rights  and  interests.  He 
stands  in  his  place,  and  is  bound  by  his  acts.  Whatever  was  binding 
on  the  intestate  is  binding  on  his  administrator.  He  is  clothed  with 
no  greater  power  than  the  intestate  possessed.  He  can  no  more  call 
in  question  a  voluntary  deed  than  could  the  intestate  himself.  His 
powers,  in  the  absence  of  statutory  regulation,  are  confined  to  the 
personal  estate.  His  authority  to  sell  the  real  estate  is  derived  from 
statute,  and  that  restricts  him  to  real  estate  of  which  the  intestate 
was  seized  at  the  time  of  his  death;  in  other  words,  to  such  real  estate 
as  the  intestate,  while  in  life,  had  the  right  to  alien  and  convey.  The 
following  cases  are  direct  to  the  point,  that  an  administrator  can  not 
take  advantage  of  a  fraudulent  conveyance  made  by  his  intestate. 
Halves  v.  Leader,  Yelverton,  196;  Osborne  v.  Moss,  7  Johnson,  161; 
Dorsey  v.  Smithson,  6  Harris  and  Johnson,  61;  Lassiter  v.  Cole,  8 
Humphrey,  621;  Commomvealth  v.  Richardson,  8  B.  Monroe,  81; 
Peaslee  v.  Barneij,  1  D.  Chipman,  331;  Bank  v.  Burke,  4  Blackford, 
141.  The  decisions  in  Massachusetts,  to  the  effect  that  an  adminis- 
trator may,  as  trustee  of  creditors,  obtain  license  to  sell  real  estate 
fraudulently  conveyed  by  his   intestate,  are   founded  on   a  statute 

expressly  declaring  that  real  estate,  thus  conveyed,  sliall  be  liable 
[*320]  for  the  payment   of  the  debts  of  the  grantor,  and  *  may  be 

recovered  and  applied  in  the  same  manner  as  the  lands  of  wbich 
he  died  seized,  in  case  the  personal  estate  is  not  sufficient  to  discluirge 
the  debts.  See  the  statutes  of  Massachusetts  for  1805,  ch.  90,  sec.  5; 
and  Martin  v.  Root,  17  Mass.,  223.  The  cases  of  Babcock  v.  Booth,  2 
Hill,  181,  and  Broivnell  v.  Curtis,  10  Paige,  210,  are  also  founded  on 
special  provisions  of  statute.  These  decisions  all  show  that,  inde- 
pendent of  the  peculiar  statutes  on  which  they  are  based,  an  admin- 
istrator possesses  no  power  to  avoid  the  voluntary  deed  of  his  intestate. 
The  courts  in  Connecticut  decide  that  an  administrator  has  the  power, 
but  the  weight  of  authority  is  decidedly  the  other  Avay. 

But  these  general  remarks,  respecting  the  powers  of  an  adminis- 
trator, must  be  understood  as  applicable  to  the  case  of  a  direct  pro- 
ceeding or  attempt  on  his  part  to  set  aside  a  fraudulent  conveyance, 
and  not  to  cases  where  creditors  and  purchasers  have  a  right  to  con- 
clude that  the  intestate  died  seized  of  the  premises,  which  the  admin- 
istrator has  been  licensed  to  sell.  In  this  case,  it  does  not  folloAv  that 
tlio  purchasers  at  the  sale  by  the  administrator,  acquired  no  title  as 
against  the  grantees  of  Jolin  Kice  Jones.  This  is  not  a  contest  between 
the  administrator  and  those  grantees,  in  which  the  former  is  attempt- 
ing to  avoid  the  voluntary  conveyance,  and  subject  the  lands  to  the 
payment  of  the  debts  of  the  grantor.  The  deed  was  not  so  acknowl- 
edged or  proved  as  to  be  entitled  to  be  recorded.     By  the  act  of  the 
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19th  of  February,  1819,  conveyances  executed  in  another  state,  of 
lands  situated  in  this  state,  were  required  to  be  acknowledged  by 
the  grantor,  or  proved  by  one  of  the  subscribing  witnesses,  before  a 
judge  of  a  superior  court,  a  mayor  or  chief  magistrate  of  a  city,  or 
clerk  of  a  county  court,  and  certified  under  the  common  seal  of  the 
city  or  county,  and  recorded  within  twelve  months  after  the  execu- 
tion thereof.  The  act  of  the  30th  of  December,  1822,  authorized 
conveyances  made  in  another  state,  and  acknowledged  or  proved  in 
conformity  to  the  laws  of  such  state,  to  be  admitted  to  record  in 
this  state.  The  deed  was  not  acknowledged  or  proved  according 
to  the  provisions  of  the  law  of  1819.  That  act  conferred  no  author- 
ity on  a  notary  public  to  take  and  certify  the  acknowledgment 
or  proof.  But  if  the  notary  had  the  authority,  his  certificate 
was  clearly  defective.  He  did  not  certify  that  the  execution 
*of  the  deed  was  proved  by  the  oaths  of  the  subscribing  wit-[*321] 
nesses;  but  merely  stated  that  the  subscribing  witnesses  ap- 
peared before  him,  and  acknowledged  that  the  grantor  executed  the 
deed  in  their  presence.  Nor  is  there  any  evidence  in  the  case  to  show 
that  the  execution  of  the  deed  was  proved  in  pursuance  of  the  laws 
of  Missouri,  so  as  to  entitle  it  to  be  recorded  under  the  act  of  1822. 
The  deed,  then,  was  not  properly  admitted  to  record.  The  registra- 
tion of  an  unacknowledged  deed  gives  it  no  additional  validity  or 
effect.  It  is  not  even  implied  notice  of  the  existence  of  the  deed.  The 
grantees,  therefore,  failed  to  comply  with  the  requisitions  of  the  reg- 
istry laws,  so  as  to  give  the  administrator,  creditors  and  purchasers 
notice  of  the  grant  to  them.  The  personal  estate  of  the  grantor  was 
not  sufficient  to  discharge  the  claims  established  against  the  adminis- 
trator; and  the  title  papers  of  the  intestate  and  the  public  records 
showed  that  he  died  seized  of  the  lands  in  question.  In  this  state  of 
case,  the  administrator  made  application  to  the  circuit  court  for  an 
order  to  sell  the  premises.  The  grantees  were  heirs  of  the  intestate, 
and,  as  such,  had  notice  of  and  were  parties  to  the  proceeding.  They 
failed  to  appear  and  disclose  or  assert  any  claim  to  the  lands.  Cred- 
itors and  purchasers  had  the  right  to  conclude,  and  to  act  on  the  con- 
clusion, that  the  lands  belonged  to  John  Rice  Jones  at  the  time  of  his 
death;  and  that  George  W.  Jones  and  William  P.  Jones  had  no  other 
interest  therein  than  as  heirs  at  law  of  their  father.  Under  all  of  these 
circumstances,  it  would  be  grossly  inequitable  to  allow  them  now  to 
set  up  the  voluntary  deed  against  purchasers,  who  paid  a  full  consid- 
eration for  the  lands,  without  any  notice,  actual  or  constructive,  of 
the  prior  grant.  If  the  complainant  had  purchased  the  premises  from 
the  grantor,  for  a  valuable  consideration,  and  without  notice  of  the 
voluntary  grant;  or,  if  subsequent  to  the  death  of  the  grantor,  he  had, 
in  like  manner,  purchased  from  his  heirs,  there  could  not  be  a  question 
but  he  would  hold  the  lands  as  against  the  voluntary  grantees.  And 
this  case,  in  principle,  is  not  distinguishable  from  those.  The  sale  is 
not  sustained  on  the  ground  that  an  administrator  may  avoid  a  fraudu- 
lent grant,  but  for  the  protection  of  honest  creditors  and  bona  fide  pur- 
chasers. Their  rights  ought  to  be  regarded  as  more  sacred  than  those 
of  grantees  who  paid  nothing  for  the  lands,  and  who  failed  to 
register  their  title  until  jourchasers  had  paid  *the  consideration  [*322] 
money,  and  the  judgment  of  the  creditor  had  been  satisfied. 
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The  purchasers  at  the  sale  of  the  administrator  succeeded  to  all  of  the 
rights  of  the  creditor,  in  fraud  of  whom  the  conveyance  was  made; 
and  they  are  entitled  to  the  benefit  of  the  statute  of  frauds  equally  as 
the  creditor  himself.  Hildreth  v.  Sands,  2  Johnson's  C,  R.,  3«;  Ridg- 
way  T.  Underwood,  4  Washington's  C.  C.  R.,  129;  Sands  v.  Hildreth, 
14  Johnson,  493. 

The  purchase  of  a  portion  of  the  land  by  George  W.  Jones,  at  a  sale 
for  taxes,  did  not  strengthen  his  title.  That  purchase  was  made  prior 
to  the  sale  by  the  administrator.  He  was  then  one  of  the  owners  of 
the  land,  and,  as  such,  bound  to  pay  the  tax  assessed  upon  it.  The 
purchase  was  but  a  mode  of  paying  the  taxes  legally  chargeable  against 
him.  He  admits  in  his  answer  that  he  suffered  the  land  to  be  sold, 
and  bid  it  in  for  the  purpose  of  defeating  an  older  tax  title,  and  not 
with  a  view  of  acquiring  any  new  title.  A  purchaser  at  a  tax  sale  of 
land,  in  which  he  has  an  interest  as  heir,  acquires  no  additional  title. 
Piatt  V.  St.  Clair's  heirs,  6  Ohio,  93.  A  party,  who  claims  title  to 
land  which  is  listed  for  taxation  in  his  name,  acquires  no  greater  inter- 
est by  permitting  it  to  be  sold  for  taxes  and  purchasing  it  himself. 
Douglass  v.  Dangerfield,  10  Ohio,  152. 

In  our  opinion,  the  complainant  has  a  clear  right  to  the  relief 
claimed,  as  against  the  grantees  of  John  Rice  Jones.  But  omitting 
to  put  on  record  in  due  time  the  conveyance  from  the  administrator, 
he  can  not  assert  title  against  the  grantees  of  George  W.  Jones,  to  the 
extent  of  the  interest  he  apparently  had  in  the  lands.  It  is  now  the 
settled  doctrine  in  this  country,  that  a  bona  fide  purchaser,  for  a  valu- 
able consideration,  and  without  notice,  either  from  a  fraudulent  grantor 
or  grantee,  shall  be  protected.  He  takes  the  estate  discharged  of  the 
fraud  that  previously  infected  the  title.  4  Kent,  464;  Bean  v.  Smith, 
2  Mason,  252;  Anderson  v.  Roberts,  18  Johnson,  515;  Oriental  Bank  v. 
Hoshins,  3  Metcalfe,  332.  The  act  of  the  21st  of  July,  1837,  jarovided 
that  deeds,  recorded  in  the  proper  county,  should  be  deemed  and  taken 
to  be  notice  to  subsequent  purchasers  and  creditors,  whether  the  same 
were  acknowledged  or  proved  according  to  the  laws  of  the  state  or  not; 
and  a  proviso  declared  the  provision  applicable  to  deeds  theretofore 
admitted  to  record.  The  registration  of  the  deed  from  John 
[*323]Rice  Jones  *became  operative  for  the  purposes  of  notice,  from 
the  passage  of  that  act.  It  is  not  questioned  but  that  tiie 
grantees  of  George  W.  Jones  Avere  purchasers  for  valuable  consideration. 
It  is  true,  the  deed  from  John  Rice  Jones  appeared  on  its  face  to  be  a 
voluntary  conveyance;  and  tliese  purchasers  were  chargeable  with 
knowledge  of  the  law,  that  such  a  deed  might  be  avoided  by  pre-exist- 
ing creditors  of  the  grantor,  or  subsequent  bona  fide  purchasers  from 
him.  But  all  of  them,  except  Anderson,  purchased  more  than  thirteen 
years  subsequent  to  the  execution  of  the  voluntary  deed,  and  the  death 
of  the  grantor,  and  several  years  after  the  sale  and  conveyance  by  the 
administrator,  pursuant  to  a  license  granted  in  another  county;  and 
Anderson  purchased  subsequent  to  the  sale  of  the  administrator,  and 
more  than  eleven  years  after  the  execution  of  the  fraudulent  convey- 
ance. And  all  of  their  purchases  were  made  and  their  conveyances 
recorded  before  the  registry  of  the  administrator's  deeds.  'I'hey  had 
a  clear  right  to  conclude,  from  this  length  of  time  and  the  state  of  the 
records,  that  there  were  no  antecedent  creditors  of  John  Rice  Jones, 
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and  no  subsequent  purchasers  from  him  or  his  administrator.  They 
can  not  be  charged  with  notice  of  the  application  by  the  administrator 
for  leave  to  sell  the  lands,  for  that  proceeding  was  had  in  another 
county,  and  before  they  claimed  any  interest  in  the  land.  The  con- 
yeyances  from  the  administrator  should  have  been  recorded  in  Madison 
county,  in  order  to  protect  the  purchasers  from  him  against  the  aliena- 
tions of  the  voluntary  grantees.  The  act  of  the  18th  of  January,  1833,  in 
force  when  all  of  the  conveyances  were  made  but  the  one  from  John 
Eice  Jones,  declared  that,  ''all  deeds  and  title  papers,  of  whatever 
description,  for  lands  lying  in  this  state,  whether  owned  by  residents 
or  non-residents,  shall  be  recorded  in  the  county  where  the  lands  are 
situated;"  and  "  shall  take  effect  and  be  in  force  from  and  after  the 
time  of  filing^  the  same  for  record,  as  to  all  creditors  and  subsequent 
purchasers,  without  notice,  and  all  such  deeds  and  title  papers  shall 
be  adjudged  void  as  to  all  such  creditors  and  subsequent  purchasers 
without  notice,  until  the  same  shall  be  filed  for  record  in  the  county 
where  the  said  lands  may  lie."  Administrator's  deeds  would  seem  to 
be  clearly  within  the  letter  of  this  statute.  They  are  certainly  within 
the  reason  and  spirit  of  its  provisions.  An  order  may  be 
obtained,  in  the  county  where  administration  is  *granted,  for  tlie[*324] 
sale  of  the  lands  of  an  intestate,  situated  in  any  part  of  the  state. 
If  this  class  of  conveyances  is  not  required  to  be  recorded,  a  purchaser 
from  heirs,  at  any  distance  of  time  after  the  death  of  the  intestate,  has 
no  security  that  his  title  may  not  be  defeated  by  the  production  of  an 
administrator's  deed,  founded  on  an  order  of  sale  granted  in  a  remote 
county.  In  the  county  where  the  order  of  sale  is  made,  there  would 
not  seem  to  be  the  same  necessity  for  the  deed  to  be  registered;  and  the 
record  of  the  proceedings  might,  perhaps,  there  be  held  to  be  notice  to 
a  purchaser.  Ui3on  this  point,  however,  we  must  be  understood  as 
expressing  no  opinion. 

As  to  this  branch  of  the  case,  it  is  a  contest  between  a  purchaser  suc- 
ceeding to  the  rights  of  the  creditors  of  the  fraudulent  grantor,  and 
iona  fide  j)urchasers  from  the  fraudulent  grantee.  They  are  all  equally 
meritorious  and  innocent,  but  the  law  in  such  case  wisely  favors  the 
most  vigilant.  The  one  who  first  places  his  title  on  record  must  prevail. 

George  W.  Jones,  by  virtue  of  the  voluntary  deed,  became  seized  of 
an  undivided  half  of  the  lands;  and,  on  the  death  of  his  brother,  with- 
out issue,  he  took  as  one  of  his  heirs  at  law,  one-seventh  part  of  the 
other  moiety.  The  purchasers  from  him  are  therefore  entitled  to  hold 
nine-fourteenths  of  the  lands  embraced  in  their  deeds. 

The  result  of  our  opinion  is,  that  the  complainant  is  entitled  to  a 
decree  setting  aside  the  voluntary  deed  as  to  the  whole  of  the  lands  not 
aliened  by  George  W.  Jones,  and  as  to  five-fourteenfhs  of  the  jjart 
conveyed. 

The  decree  of  the  circuit  court  will  be  reversed,  and  a  decree  entered 
in  this  court  conformable  to  this  opinion;  the  costs  made  by  the  pur- 
chasers from  George  W.  Jones  to  be  taxed  against  them,  and  the 
balance  to  be  divided  equally  between  the  complainant  and  said  Jones. 

Decree  reversed. 
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[*325]  *James  Gray  v.  James  W.  M'Cance. 

Appeal  from  Hancock. 

1.  Injunction  —  not  dismissed  without  evidence.  An  injunction  should  not  be 
dissolved,  and  a  bill  dismissed,  upon  the  filing  of  an  answer,  not  under  oath;  or 
without  evidence  of  the  truth  of  the  facts  alleged  in  the  answer. 

This  was  a  bill  filed  by  complainant,  M'Cance,  in  which  he  alleged, 
that  in  the  year  1839  himself  and  family  settled  and  made  his  residence 
on  the  north-west  fractional  quarter  of  section  eleven,  in  township 
seven  north,  range  eight  west,  containing  one  hundred  and  fifty  acres; 
that  he  had  a  valid  right  of  pre-emption  to  said  land;  that  on  the  23d 
day  of  Sejjtember,  1841,  he  proved  his  riglit  of  pre-emption  before  the 
register  and  receiver  of  Quincy,  Illinois,  and  that  the  same  was  allowed 
by  them;  that  he  paid  the  price  of  said  land,  and  took  the  receiver's 
receipt  in  the  usual  form;  that  about  the  28th  day  of  May,  1842,  said 
register  and  receiver,  on  the  application  of  one  Samuel  L.  White,  with- 
out authority  of  law,  of  their  own  wrong,  by  usurpation  of  power, 
reviewed  their  decision  granting  to  appellant  said  pre-emption,  set  the 
same  aside,  declaring  it  null  and  void.  That  in  the  year  1844,  the 
apiaellee  apj)lied  to  said  register  and  receiver  for  a  pre-emjrtion  on  said 
tract  of  land,  and  that  said  register  and  receiver,  acting  on  false  and 
fraudulent  evidence,  allowed  him  a  pre-emption  on  said  land,  and  re- 
ceived from  him  the  purchase  money  thereof;  that  said  appellee  had, 
in  fact,  no  right  of  pre-emption  to  said  land,  and  states  facts  to  show 
that  he  was  not  so  entitled;  but  that  a  patent  has  been  issued  to  said 
appellee,  upon  which  he  brought  an  action  of  ejectment  against  aj^pel- 
lant,  recovered  a  judgment,  and  is  about  to  turn  him  out  of  possession, 
and  prayed  and  obtained  an  injunction,  etc. 

On  the  19th  day  of  April,  1849,  the  defendant  filed  his  answer,  in 
which  he  does  not  deny  any  of  the  facts  stated  in  complainant's  bill, 
but  alleges  that,  on  the  fifteenth  day  of  September,  1847,  the  plaintiff 
filed  in  said  court  his  bill  against  said  defendant,  in  which  he  set  up 
the  same  matters  contained  in  tliis  bill,  and  prayed  the  same  relief; 
that  the  defendant  fully  answered  that  bill,  and  that  the  injunction 
granted  in  that  case  was  dissolved;  which  bill  is  still  pending  and 
undecided,  except  by  dissolving  said  injunction.  All  which 
[*326]fully  appears  by  the  *record  and  proceedings  in  said  case,  re- 
maining on  file  in  said  court.  Prayed  that  the  injunction  be 
dissolved  and  the  case  dismissed.  And  for  that  purpose,  refers  to  the 
facts  stated  in  liis  answer  in  the  former  suit,  and  makes  them  part 
of  this  answer. 

On  the  20th  of  April,  1849,  the  defendant  moved  the  court  to  dis- 
solve the  injunction  and  dismiss  the  bill.  This  motion  was  taken  under 
advisement  by  the  court,  '*  and  it  was  agreed  by  the  parties,  that  the 
answer  herein  filed  might  be  considered  as  an  answer  for  the  purposes 
of  this  motion." 

On  the  25th  April,  the  appellant,  complainant,  moved  for  leave  to 
file  exceptions  to  defendant's  answer;  which  motion  was  overruled; 
on  the  follov/ing  day,  Minshall,  judge,  dissolved  the  injunction  and 
dismissed  the  bill.     Both  of  whicli  orders  are  assigned  for  error. 
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S.  T.  Logan,  for  appellant: 

Williams  &  Lawrence,  for  appellee,  made  the  following  points: 
The  answer  or  plea  in  this  case,  may  be  technically  informal,  as  tlie 
plaintiff  did  not  except,  but  agreed  that  it  should  stand  and  be  consid- 
ered as  an  answer,  he  can  not  now  except  to  it.  The  answer  states 
facts  which,  if  true,  were  a  good  bar  to  the  prosecution.  The  plaintiff, 
by  filing  a  replication,  might  have  controverted  their  truth,  upon  the 
hearing  of  the  motion,  but,  having  failed  to  reply,  he  admitted  the 
truth  of  the  answer,  and  must  now  be  considered  as  having  consented 
that  the  court  should  determine  the  law  of  the  case,  arising  upon  the 
facts.  And  there  can  be  no  doubt  that,  ujoon  the  merits,  the  bill  should 
have  been  dismissed.  The  plaintiff  having  agreed  that  the  answer 
should  be  considered  and  received  upon  the  motion,  had  no  right  to 
retract  his  agreement  or  admission,  and  except  to  the  answer. 

If  there  was  any  irregularity  in  the  proceedings,  it  was  waived  by 
the  comj)lainant;  substantially,  and  upon  the  merits,  tlie  decree  of  the 
circuit  court  was  correct.  It  being  admitted  by  the  pleadings,  that 
there  was  another  suit  pending  in  the  same  court,  between  the  same 
parties,  for  the  identical  cause  of  action,  and  seeking  the  same  relief, 
the  complainant  had  no  right  to  prosecute  this  sxiit.  There 
was  not,  therefore,  any  reason  for  *continuing  it  in  court,  and[*327J 
the  court  below  did  right  to  dismiss  it. 

.  Trumbull,  J.  The  defendant,  in  an  answer,  not  under  oath, 
alleged  that  the  complainant  had  previously  filed  a  bill  against  him  in 
the  same  court,  in  which  he  set  up  the  same  matters,  and  prayed  the 
same  relief  as  in  this  case;  that  he  fully  answered  said  first  bill,  and 
that  such  proceedings  were  thereupon  had  that  the  injunction  granted 
in  said  suit  was  dissolved,  but  that  the  suit  was  still  pending  and  un- 

I  decided. 

II  The  day  after  filing  his  answer,  and  before  any  replication  thereto 
i  had  been  filed,  the  defendant  entered  a  motion  to  dissolve  the  injunc- 
■  tion  granted  in  this  case,  and  to  dismiss  the  bill.  This  motion  the 
5j  court  sustained;  and  that  decision  is  now  assigned  for  error. 

fi      The  decision  of  the  court  was  clearly  erroneous.     Admitting  that 
'  the  facts  set  forth  in  the  answer,  if  proved — or  if  set  forth  in  a  plea, 
.  and  admitted — would  have  constituted  a  sufficient  defence,  the  defen- 
dant, if  he  thought  proper  to  allege  them  in  an  answer,  shquld  have 
'  been  required  to  furnish  evidence  of  their  truth.     This,  so  far  as -the 
record  shows,  he  did  not  do.     The  answer  furnished  no  evidence  of 
the  truth  of  the  facts  alleged. 
The  decree  of  the  circuit  court  is  reversed,  and  the  cause  remanded. 

Decree  reversed. 
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John  Davis  v.  Elijah  M'Vickers. 

j  Appeal  from  Cass. 

\  1.  Agreement  and  notes — construed  one  contract.  Where  the  promissory 
notes  sued  on,  and  an  agreement  respecting  them,  were  executed  at  the  same 
time,  between  the  same  parties,  about  the  same  subject  matter,  they  must  be  con- 
strued together,  and  considered  as  forming  but  one  contract. 

2.  Promissory  note — no  title  to  land  —  consideration  failed.     If  a  party  gives 
promissory  notes  as  the  consideration  for  land,  and  he  can  not  acquire  the  title  to 
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the  estate  purchased,  there  is  a  failure  of  consideration,  which  may  be  set  up  to 
defeat  a  recovery  on  the  notes.  (1) 

3.  Execution  sale — deed  to  whom.  In  conveying  lands  sold  on  execution,  a 
sheriff  can  only  make  the  deed  to  the  purchaser,  his  assignee  or  legal  representa- 
tive.    A  deed  to  a  stranger  would  be  a  nullity. (2) 

[*328]*Elijali  M'Vickers  brought  his  action  in  tiie  Cass  circuit  court, 
by  petition  and  summons,  upon  two  promissory  notes,  for  $300, 
given  by  Davis,  the  appellant,  to  him. 

Uj)on  the  return  of  the  process,  Davis  pleaded  failure  of  considera- 
tion, setting  forth  that  the  notes  were  given  upon  an  article  of  agree- 
ment, executed  between  the  parties,  by  which  M'Vickers  bound  him- 
self to  convey  to  Davis,  when  the  payments  specified  in  said  articles 
should  be  complied  with,  certain  land  therein  described,  referring  in 
said  articles  to  the  notes  sued  on,  and  averring  that  the  said  M'Vickers 
had  not  conveyed,  and  had  not,  at  the  time  of  the  giving  of  the  notes, 
nor  at  the  commencement  of  the  suit,  power  to  convey  said  land;  be- 
cause the  said  land  had  been  sold  by  the  sheriff  of  Cass  county,  upon 
a  judgment  and  execution  in  the  case  of  James  M'Vickers  v.  John 
Morris,  and  a  certificate  of  purchase  executed  therefor  to  said  James 
M'Vickers;  and  that  afterwards,  said  sheriff  executed  a  deed  for  the 
said  land  to  the  said  Elijah  M'Vickers,  who  represented  himself  to  be 
the  sole  Jieir  of  said  James  M'Vickers;  whereas,  in  truth,  James 
M'Vickers  was  living  at  the  time  of  the  execution  of  the  sheriff's  deed, 
and  entitled  thereto.  To  this  i)lea  plaintiff  demurred;  there  was 
joinder  in  demurrer,  which  was  sustained  by  the  court.  "Woodson, 
judge,  presiding. 

The  defendant  below  prayed  this  appeal,  and  assigned  for  error,  the 
sustaining  the  demurrer  to  the  plea. 

Stuart  &  Edwards,  for  appellant.     S.  W.  Kobbin"s,  for  appellee. 

Treat,  C.  J.  The  notes  sued  on  and  the  agreement  set  forth  in 
the  plea,  having  been  executed  at  the  same  time,  between  the  same 
parties,  and  respecting  the  same  subject  matter,  must  be  construed 
together  and  considered  as  forming  but  one  contract.  Bailey  v.  Crom- 
well, 3  Scanimon,  71;  Duncan  v.  Charles,  4  ib.,  561.  The  agreement 
to  execute  a  deed  was  not  the  real  consideration  of  the  notes;  the  true 
consideration  was  the  estate  agreed  to  be  conveyed.  Tyler  v.  Yoiing, 
2  Scammon,  444;  Mason  v.  Wait,  4  ib.,  127.  If  it  is  not  in  the  power 
of  the  plaintiff  to  make  a  good  title  to  the  estate,  the  defendant 
[*329]is  not  bound  to  *pay  the  purchase  money.     He  can  not  be  com- 

CiTED  — Foster  v.  Jared,  13  111.,  451;  Graff,  10  Bradw.,  195.     To  a  note  it  was 

Dickerman  v.  Burgess,  20  111.,  266;    Ed-  set  up  as  a  defense  the  plaintiff  was  to 

wards  v.   Pyle,  23   111.,  354;  Ilobson   y.  plant  a  hedge  to  become  a  sufficient  pro- 

Ewan,  62  111.,  146;    Fischer  «.  Eslanian,  tection   within  a  stated   time;  plaintiff 

68  111.,  78;  Denby  v.  Graff,  10   Bradw.,  being   powerless    to   perform,  the  plea 

195.  was  held  good  as  for  failure  of  cousidera- 

(1)  In  a  bond  for  a  deed  the  considera-  tion,  Edwards  i\  Pyle,  23  111.,  354;  see, 

tion  for  the  purchase  money  of  land  is  further.    Vincent   v.     Morrison,    Breese 

the  title,  not  the  covenants  to  convey,  (ed.,  1885),  175,  note  1. 
Gregory?).  Scott,  4  Scam.,  392;  so,  under        (2)  Title  under  sheriff's  certificate  of 

a  contract  to  convey,  if  vendor  1)0  unable  sale  may  pass  by  assignment  although 

to  perform  when  vendee  is  (Mititlrd  to  a  the  assignment  be  defectively  executed 

deed,  the  consideration  has  failed  and  and  not  enable  the  holder  to  compel  th« ' 

vendor's  inability  will  excuse  vendee's  officer  to  execute  a  deed  to  him,  M'Clure  • 

non  tender  of  the  last  payment,  Denby  y.  v.  Engelhardt,  17  111.,  47. 
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pelled  to  pay  the  notes,  unless  he  can  obtain  that  for  which  they 
were  given.  If  he  can  not  acquire  the  title  to  the  estate  purchased,  there 
is  a  failure  of  the  consideration,  which  may  be  set  up  to  defeat  a  recovery 
on  the  notes.  Gregory  v.  Scott,  4  Scammon,  393;  Duncan  v.  Charles, 
ibid,  561. 

Does  the  plea  show  that  the  plaintiff  is  not  in  a  condition  to  make  a 
good  title  to  the  land?  It  alleges  that  James  M'Vickers  purchased  the 
land  at  a  sheriff's  sale,  and  received  a  certificate  of  purchase;  and  that, 
subsequently,  and  while  the. purchaser  was  alive  and  entitled  to  a  deed, 
the  sheriff  conveyed  the  land  to  the  plaintiff,  as  the  sole  heir  of  such 
purchaser.  If  these  allegations  are  true,  it  is  clear  that  no  title  passed 
by  the  conveyance.  James  M'Vickers  was  not  bound  by  this  act  of  the 
sheriff;  and  he  may  compel  the  sheriff  to  execute  a  deed  to  him  as  the 
purchaser,  which  will  vest  in  him  the  legal  estate.  In  conveying  land 
sold  on  execution,  a  sheriff  can  legally  only  make  the  deed  to  the  pur- 
chaser, or  the  assignee  of  the  certificate  of  purchase;  or,  in  case  of  the 
death  of  the  party  entitled  to  the  deed,  to  his  legal  representatives.  His 
deed  to  a  stranger  would  be  a  nullity.  The  grantee  of  a  sheriff  does 
not  make  out  title  by  the  mere  production  of  the  sheriff's  deed.  He 
must  in  addition,  show  a  judgment  and  execution,  that  authorized  the 
sheriff  to  make  the  sale  and  conveyance.  The  deed  passes  no  title  unless 
it  is  based  on  a  Judgment  and  execution.  The  judgment  is  the  founda- 
tion of  the  proceedings,  and  the  grantee  of  the  sheriff  must  connect  him- 
self with  it,  as  the  purchaser  at  the  sale,  or  the  assignee  or  legal  represen- 
tative of  the  purchaser.  This,  if  the  plea  is  true,  the  plaintiff  can  not 
do.  The  attempt  to  do  it,  instead  of  showing  title  in  the  j^laintiff,  would 
prove  that  another  person  was  entitled  to  a  deed,  who  could  compel  tlie 
sheriff  to  execute  it.  The  plea  shows  that  the  plaintiff  is  a  mere  stranger 
to  the  judgment  and  the  proceedings  under  it,  and  has  no  interest  in 
the  title  to  be  deduced  therefrom. 

The  judgment  of  the  circuit  court  will  be  reversed  with  costs,  and  the 
cause  remanded  for  further  proceedings. 

Judgment  reversed. 

*Jerry  Leqtjat  V.  The  People.  f*330] 

Error  to  Bock  Island. 

1.  Highway  —  supervisor's  duty.  A  supervisor  of  roads  is  not  bound,  at  all 
events,  to  open  and  keep  in  repair  a  new  road;  but  is  only  to  do  so,  so  far  as  the 
labor  under  bis  control  will  enable  bim.(l) 

2.  Indictment  — pleading  exemption.  If  there  be  any  exception  in  the  same 
clause  of  an  act  which  creates  an  offence,  the  indictment  for  the  offence  must  show, 
affirmatively,  that  the  defendant  does  not  come  within  the  exception;  but  if  the 
exception  or  proviso  be  in  a  subsequent  clause  or  statute,  or  if  in  the  same  section, 
and  not  incorporated  with  the  enacting  clause,  by  any  words  of  reference,  it  is,  in 
that  case,  matter  of  defence,  and  need  not  be  negatived  in  the  indictment. (2) 

3.  Same  —  neglect  of  duty  on  roads.  In  prosecutions  against  supervisors  for  not 
putting  up  "guide  boards,"  the  indictment  should  allege  at  what  crossings  of 
public  roads,  in  the  road  district,  the  neglect  has  occurred. 

4.  Same  —  several  offences  in  one  count.  It  is  not  proper  to  charge  in  the  same 
iount  of  an  indictment,  against  a  public  officer,  two  distinct  breaches  of  duty. 

Cited  —  Metzker  v.  People.  14  111.,  (2)  So  held  in  Metzker  v.  People,  14 
.01;  Beasley  «.  People,  89111.,  571.  111.,  101;   Beasley  v.  People  89  111.,  571. 

(1)  See   R.    S.,   1874,   p.    935,   §  141;     To  the  same  purpose,  Chi.,  B.  &  Q.    R. 
mended  by  Stat. ,  1877,  May  24,  L. ;  1877,     R.  Co.  v.  Carter,  20  111. ,  390. 
).  200;  Cothran's  Stat.,  ch.  121,  g  141. 
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This  was  an  indictment  against  Jerry  Lequat,  in  the  Eock  Island 
circuit  court.  Tried  before  Browne,  justice,  and  a  jury,  at  May  term, 
1847.  The  indictment,  after  averring  the  appointment  of  Lequat  as 
supervisor,  describing  the  road  district  over  which  he  was  so  appointed, 
notice,  acceptance,  etc.,  that  a  public  road,  describing  it,  was  duly  laid 
out,  approved  and  accepted  by  the  county  court,  in  Lequat's  district, 
charges,  ''  that  the  said  Jerry  Lequat,  supervisor  aforesaid,  did  not  open 
and  improve,  or  cause  to  be  opened  and  improved,  the  road  aforesaid, 
but  has  hitherto  suffered  the  same  to  remain  unopened,  and  in  an  un- 
safe, dangerous  and  impassable  condition;  and  that  the  road  aforesaid, 
in  the  road  district  aforesaid,  is  in  an  unsafe,  dangerous  and  impassable 
condition."  "And  that  the  jurors  aforesaid,"  etc.,  "  do  further  pre- 
sent, that  the  said  Jerry  Lequat,  supervisor  aforesaid,  did  not  put  up, 
or  cause  to  be  put  up,  guide  boards  at  the  crossings  and  terminations  at 
the  public  roads,  in  his  said  district,  as  by  law  is  required  of  him. " 

A  motion  to  quash  the  indictment  was  overruled.  A  motion  in  arrest 
of  judgment  was  also  overruled.  The  circuit  court  having  imposed  a 
fine  upon  the  defendant,  upon  the  finding  of  the  jury,  he  prosecutes  his 
writ  of  error  from  this  court,  assigning  for  error,  the  refusal  of  the  circuit 
court  to  quash  the  indictment,  and  the  refusal  to  arrest  the  judgment. 

S.  T.  LoGAN",  for  plaintiff  in  error.  D.  B.  Campbell,  for  the 
people. 

[*331]  *Trumbull,  J.  The  indictment  charges  the  plaintiff  in  error 
with  neglect  of  duty,  as  a  supervisor,  in  failing  to  open  a  new 
road,  and  to  put  up  guide  boards  at  the  crossings  of  the  public  roads  in 
his  road  district;  but  does  not  allege  that  the  labor  of  the  persons  bound 
to  work  on  said  new  road,  was  sufficient  to  enable  him  to  open  it;  or 
that  he  neglected  to  open  it,  so  far  as  such  labor  wpuld  enable  him 
to  do  so;  neither  does  it  state  at  what  particular  crossing  he  failed  to 
put  up  guide  boards,  or  even  that  there  were  any  crossings  of  public 
roads  in  his  road  district. 

A  motion  to  quash  the  indictment  was  overruled  by  the  court  below, 
and  that  decision  is  now  assigned  for  error. 

The  indictment  improperly  attempts  to  charge  the  defendant  with 
two  distinct  breaches  of  duty  in  the  same  count,  instead  of  making 
two  counts,  as  would  have  been  the  proper  course:  however,  neitlier 
of  said  breaches  is  sufficient  as  stated.  By  the  20th  sec.  chapter  93, 
R.  S.,  it  is  made  the  duty  of  supervisors,  through  Avhose  road  district 
new  roads  are  located,  "  to  make  such  roads  within  their  respective  dis- 
tricts, and  keep  the  same  in  repair,  so  far  as  the  labor  of  persons  bound 
to  work  on  said  roads  shall  enable  him."  The  supervisor  is  not  re- 
quired, at  all  events,  to  open  and  keep  in  repair  the  new  road,  but 
only  to  do  this,  so  far  as  the  labor  under  his  control  would  enable  him 
to  do  so.  The  exception  is  contained  in  the  same  clause  which  imposes 
the  duty,  and  should,  tlierefore,  have  been  negatived  in  the  indictment. 
The  rule  is,  if  there  be  any  exception  in  the  same  clause  of  the  act 
which  creates  the  offence,  the  indictment  must  show  affirmjitively, 
that  the  defendant  does  not  come  witliin  the  exception;  and  if  the  ex- 
ception or  proviso  be  in  a  subsequent  clause  or  statute,  or  if  in  the 
same  section,  and  not  incorporated  with  the  enacting  clause,  by  any 
words  of  reference,  it  is  in  that  case  matter  of  defence,  and  need  not  be  • 
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negatived  in  the  pleading.     Archbold  Criminal  PL,  48;  1   Chitty's 
Crim.  Law,  283. 

The  charge  of  neglect  of  duty  in  not  putting  up  guide  boards,  is  alto- 
gether too  indefinite  and  uncertain  to  apprise  a  defendant  of  what  he 
is  to  answer.  He  has  the  right  to  know  tlie  specific  nature  and  char- 
acter of  the  offence  charged  against  him,  that  he  may  prepare  himself 
to  defend  against  it.  This  indictment  does  not  allege  at  what  crossing 
of  public  roads  the  defendant  neglected  to  put  up  guide  boards, 
nor  even  that  there  were  any  *crossings  of  jDublic  roads  in  the[*332] 
district.  As  well  might  a  defendant  be  required  to  answer  to 
an  indictment  charging  him  generally  with  neglect  to  keep  the  public 
roads  of  his  district  in  repair,  as  to  charge  him  with  neglect  in  not  put- 
ting up  guide  boards,  without  specifying  where,  or  that  there  were  any 
crossings  m  his  district  requiring  guide  boards  to  be  put  up. 

The  judgment  of  the  circuit  court  is  reversed. 

Judgment  reversed. 

Thoenton's  case. 

1.  Slavery — fugitive  slaves.  The  5th  section  of  chapter  74,  Revised  Statutes, 
is  void  because  it  assumes  to  legislate  on  a  subject  —  the  recaption  of  fugitive 
slaves  —  over  which  congress,  under  the  constitution  of  the  United  States,  pos- 
sesses the  supreme  and  exclusive  power  of  legislation. (1) 

Hempstead  Thornton,  a  negro,  presented  his  petition  to  this  court, 
representing  that  he  was  illegally  restrained  of  his  liberty,  upon  which 
a  writ  of  habeas  corpus  was  forthwith  issued,  made  returnable  instanter. 
The  writ  was  served  upon  Strother  G.  Jones,  a  constable  of  the  county 
of  Sangamon,  whose  return  to  said  writ  sets  out,  that  he  took  posses- 
sion of  said  Thornton,  supposing  him  to  be  a  fugitive  slave,  from  the 
state  of  Missouri;  that  he,  the  said  Jones,  had  a  dispatch  in  his  pos- 
session from  St.  Louis,  Missouri,  stating  that  slaves  had  fled  from  said 
state  to  said  county  of  Sangamon,  and  that  he  had  reason  to  believe, 
and  does  believe  that  the  said  Thornton  is  one  of  said  fugitive  slaves; 
and  further,  that  he  was,  at  the  time  said  writ  of  habeas  corpus  was 
served  on  him,  in  possession  of  said  Thornton,  and  taking  him  before 
a  justice  of  the  peace,  to  have  him  placed  in  custody  as  a  fugitive  slave; 
and  further,  that  he  had  a  writ  from  Jas.  W.  Keyes,  esq.,  said  justice 
of  the  peace,  requiring  him,  Jones,  to  take  possession  of  said  Thornton, 
and  bring  said  Thornton  before  him;  which  writ  was  made  a  part  of 
said  return. 

The  writ  of  the  justice  of  the  peace  is  as  follows: 
"  State  of  Illinois,  ) 
Sangamon  county,  j 

"  The  People  of  the  state  of  Illinois,  to  8.  G.  Jones,  constable  for 
said  county: 

"  You  are  hereby  commanded  to  bring  before  me  the  body  of  one 
negro  man,   suj)posed  to  be  forty  or  forty-five  years  old,   with  one 

Cited  — Rodney  v.    111.  Cent.  R.    R.  14111.,  29;  Rodneys.   Illinois  Cent.   R. 

Co.,  19  111.,  42.  R.  Co.,  19  111.,  42.    An  act  to  prevent  the 

(1)   The  constitution  prohibiting  slav-  immigration    of  free    negroes  into  this 

ery,  negroes,   within    our  jurisdiction,  state,  commonly  known  as  the    "Black 

held,  in  1857,  presumed  free,  Bailey  i".  laws,"  was   repealed  Feb.  7,  1865,  L., 

Cook,  3  Scam.,  232;  Stone  v.  Ammons,  1865,  p.  105. 
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[*333jleg  off,  I'iither  dark  complexion,  name  unknown;  also  one  negro 
man,  supposed  to  be  twenty-five  or  thirty  years  old,  with  one 
short  leg,  supposed  to  be  occasioned  by  the  white  swelling,  dark  com- 
plexioned,  name  unknown;  also  one  negro  boy,  supposed  to  be  nine  or 
ten  years  old,  copper  color,  name  unknown;  also  one  negro  woman, 
supposed  to  be  forty  or  forty-five  years  old,  coijper  color,  name  unknown; 
and  also  one  negro  girl,  about  five  or  six  years  old,  copper  color,  name 
unknown;  as  it  appears  from  an  affidavit  made  before  me  that  the 
above  described  persons  are  runaway  slaves,  and  believed  to  be  without 
free  papers,  and  placed  in  the  jail  of  said  county.  Given  under  my 
hand  and  seal,  this  16th  day  of  January,  a.  d.  1850. 

"  J.  W.  Keyes,  /.  P.  (seal)  " 

The  foregoing  writ  of  the  justice  of  the  peace  was  issued  under  the 
fifth  section  of  chapter  seventy-four  of  the  Revised  Statutes,  which  is 
as  follows: 

"Every  black  or  mulatto  person  who  shall  be  found  in  this  state, 
and  not  having  such  a  certificate  as  is  required  by  this  chapter,  shall 
be  deemed  a  runaway  slave  or  servant;  and  it  shall  be  lawful  for  any 
inhabitant  of  this  state  to  take  such  black  or  mulatto  person  before  some 
justice  of  the  peace;  and  should  such  black  or  mulatto  person  not  pro- 
duce such  certificate  as  aforesaid,  it  shall  be  the  duty  of  such  justice, 
to  cause  such  black  or  mulatto  person  to  be  committed  to  the  custody 
of  the  sheriff  of  the  county,  who  shall  keep  such  black  or  mulatto  per- 
son, and  in  three  days  after  receiving  him,  shall  advertise  him  at  the 
court  house  door,  and  shall  transmit  a  notice,  and  cause  the  same  to  be 
advertised  for  six  weeks  in  some  public  newsj)aper  printed  nearest  to 
the  place  of  apprehending  such  black  person  or  mulatto,  stating  a 
description  of  the  most  remarkable  features  of  the  supposed  runaway; 
and  if  such  person  so  committed  shall  not  produce  a  certificate  or 
other  evidence  of  his  freedom,  within  the  time  aforesaid,  it  shall  be  the 
duty  of  the  sheriff  to  hire  him  out  for  the  best  price  he  can  get,  after 
having  given  five  days  previous  notice  thereof,  from  month  to  month, 
for  the  space  of  one  year;  and  if  no  owner  shall  appear  and  substanti- 
ate his  claim  before  the  expiration  of  tlie  year,  tlie  sheriff  shall  give  a 
certificate  to  such  black  or  mulatto  person,  who,  on  producing  the 
same  to  the  next  circuit  court  of  the  county,  may  obtain  a  certi- 
[*334jficate  from  the  court,  stating  the  facts,  and  *the  person  shall  be 
deemed  a  free  person,  unless  he  shall  be  lawfully  claimed  by  his 
proper  owner  or  owners  thereafter.     And  as  a  reward  to  the  taker  up 
of  such  negro,  there  shall  be  paid  by  the  owner,  if  any,  before  he  shall 
receive  him  from  the  sheriff,  ten  dollars,  and  the  owner  shall  pay  to 
the  sheriff,  for  the  justice,  two  dollars,  and  reasonable  costs  for  taking 
such  ruriaway,  to  the  sheriff,  and  also  pay  the  sheriff  all  fees  for  keep- 
ing such  runaway,  as  other  prisoners;  Provided,   however,  that  the 
proper  owner,  if  any  there  be,  shall  be  entitled  to  the  hire  of  any  such 
runaway  from  the  sheriff,  after  deducting  the  expenses  of  the  same; 
And,  provided  also,  that  the  taker  u])  shall  have  a  right  to  claim  anv 
reward  which  the  owner  shall  have  offered  for  the  apprehension  of  such 
runaway.     Should  any  taker  up  claim  any  such  offered  reward,  he  shall 
not  be  entitled  to  the  allowance  made  by  this  section." 

Upon  hearing  the  cause,  Thornton  was  discharged  by  the  court. 
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Stuart  &  Edwards,  for  the  petitiouer:  The  statute  under  which 
the  arrest  in  tliis  case  is  made,  and  under  which  the  detention  is  at- 
tempted to  be  justified,  is  unconstitutional  and  void. 

The  whole  power  in  relation  to  the  delivery  of  fugitives  from  justice, 
and  labor,  has  been  delegated  to  the  United'  States;  and  congress  has 
regulated  the  manner  and  form  in  which  it  shall  be  exercised.  The 
power  is  exclusive.  The  state  legislatures  have  no  right  to  interfere; 
and  if  they  do,  their  acts  are  void.  2d  and  3d  clauses  of  2d  section  of 
4th  article  of  constitution  U.  S.,  16  Peters,  617-18,  623;  4  Wheat. 
Kep.,  122,  193;  12  Wend.,  312. 

W.  I.  Ferguson,  for  S.  G.  Jones,  the  constable  having  the  petitioner 
in  custody. 

Treat,  0.  J.  The  process,  by  virtue  of  which  the  petitioner  was 
arrested,  and  is  now  detained,  was  issued  under  the  provisions  of  the  5th 
section  of  the  74th  chapter  of  the  Ee vised  Statutes.  The  manifest 
object  of  that  section  is  to  facilitate  the  recaption  of  fugitive 
slaves,  found  within  the  limits  of  this  state.  All  of  its  *pro-[*335] 
visions  point  directly  to  such  a  purpose.  By  this  section,  a 
negro,  coming  into  this  state  without  a  certificate  of  freedom,  is  pre- 
sumed to  be  a  runaway  slave,  and  may  be  arrested  and  committed  to 
jail  as  such.  The  sheriff  is  then  to  advertise  him  for  six  weeks  in  a 
newspaper,  giving  a  particular  description  of  his  person.  After  the 
expiration  of  that  time,  he  is  to  be  hired  out  from  month  to  month, 
for  one  year,  unless  the  owner  shall  sooner  appear  and  reclaim  him. 
A  reward  is  given  to  the  person  arresting  him,  which,  together  with 
all  reasonable  costs  and  charges,  the  owner  is  required  to  pay.  The 
owner  is  permitted  to  receive  the  hire  of  the  negro  after  the  payment 
of  all  expenses.  The  person  arresting  him  is  declared  to  be  entitled 
to  any  reward  that  the  owner  may  have  offered  for  his  apprehension. 
It  is  evident  from  a  bare  inspection  of  the  section,  that  its  sole  design 
is  to  aid  the  master  in  reclaiming  his  slave  escaping  into  this  state. 
Although  the  provisions  of  this  section  were  incorporated  into  our 
statute  as  early  as_  1819,  and  seem  to  be  dictated  by  a  proper  regard 
to  the  rights  of  citizens  of  other  states,  still  we  are  constrained  to  pro- 
nounce them  wholly  inoperative. 

The  constitution  of  the  United  States  declares  that,  ''no  person 
held  to  service  or  labor  in  one  state  under  the  laws  thereof,  escaping 
into  another,  shall,  in  consequence  of  any  law  or  regulation  therein, 
be  discharged  from  such  service  or  labor,  but  shall  be  delivered  up  on 
Iclaim  of  the  party  to  whom  such  service  or  labor  may  be  due."  Con- 
gress, legislating  in  pursuance  of  this  provision  of  the  constitution,  by 
the  act  of  the  12th  of  February,  1793,  prescribed  the  mode  by  which 
the  master  may  retake  and  remove  his  slave  found  in  another  state, 
and  imposed  penalties  against  those  obstructing  him  in  pursuing  the 
remedy. 

The  supreme  court  of  the  United  States,  in  the  case  of  Frigg  v.  T//e 
Commomoealih  of  Pennsylvania,  16  Peters,  539,  decided  that  all  state 
egislation,  intended  either  to  impede  or  assist  the  master  in  the  re- 
caption of  his  fugitive  slave,  was  null  and  void,  on  the  ground  that 
;he  legislation  of  congress  on  the  subject  was  exclusive.  Story,  jus- 
ice,  in  delivering  the  opinion  of  the  court  said:  ''if  this  be  so,  then 
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it  would  seem,  upon  just  principles  of  construction  that  the  legisLi- 
t  on  of  congress,  if  constitutional,  must  supersede  all  state  legislation 
upon  the  same  subject,  and  by  necessary  implication  prohibit 
r*^^6lit  For  if  *congress  have  a  constitutional  power  to  regulate  a 
^  particular  subject,  and  they  do  actually  regulate  it  ma  given 

manner,  and  in  a  certain  form,  it  can  not  be  that  the  state  legislatures 
have  a  right  to  interfere;  and,  as  it  were,  by  way  of  compliment  to  the 
eaislatioS  of  congress,  to  prescribe  additional  regulations,  and  what 
they  may  deem  auxiliary  provisions  for  the  same  purpose.  In  such  a 
case  the  legislation  of  congress,  in  what  it  does  prescribe,  manifestly 
indicates  hit  it  does  not  iStend  that  there  shall  be  any  farther  legis- 
lation  to  act  upon  the  subject  matter."  Taney,  chief  justice,  who 
did  not  agree  with  the  majority  of  the  court  «/  this  question,  re- 
marked: ''But  as  I  understand  the  opinion  of  the  court  it  goes 
further,  and  decides  that  the  power  to  provide  a  remedy  for  this  right 
is  vested  exclusively  in  congress;  and  that  all  laws  upon  the  subject 
palsed  by  a  state,  since  the  adoption  of  the  constitution  of  the  United 
States  are  null  and  void;  even  although  they  were  intended,  m  good 
faith,  to  protect  the  owner  in  the  exercise  of  his  nght.of  property,  and 
do  not  conflict  in  any  degree  with  the  act  of  congTCSS  "  Wayne  jus- 
tice, in  a  separate  opinion,  said  it  was  decided  by  the  couit,  that 
the  power  of  legislation  by  congress  upon  the  provision  is  exclusive 
and^hat  no  state  can  pass  any  law  as  a  remedy  upon  the  subject, 
whether  congress  had  or  had  not  legislated  upon  it. 

That  decision  is  conclusive  of  the  invalidity  o  this  section  of  our 
statute.  It  is  void,  because  it  assumes  to  legislate  upon  a  subject 
matter  over  which  congress  has  exclusive  jurisdiction  It  follows 
that  the  arrest  of  the  petitioner  was  without  authority  of  law,  and  He 
must  be  discharged  from  custody.  ^^  .^^^^^  discharged. 

LuciEN  B.  Adams  et  al  v.  The  County  of  Logan. 
Agreed  ca^efrom  Logan. 
1    County  s^AT-legislative  power  to  remove.     A  conveyance  of  land  to  a  countj 
in  cons^Sion  of  tlie  location  of  a  county  seat  at  a  particular  Place   does  no 
denrWe  the  legislature  of  the  right  to  remove  the  same,  whenever  the  publii 
SshallreqS  a  change.     No"r  does  such  conveyance,  if  unconditional,  give 
fhe  donors  of^pJoperty  a  rfght  of  action  for  damages  sustained,  in  consequence  ot 

^""t  CoNV^YAJ^cK-reservation,  omtst  he  express.  Even  had  the  donors  of  proi^rto- 
made  an  Ixpress  agreement  that  the  land  should  revert  in  case  of  the  removal  rf^ 
the  countv  seat  it  would  not  avail  them,  unless  it  had  been  expressed  on  the  faoj 
of  the  dJed  or  in  a  separate  instrument.  Such  an  agreement  can  not  rest  ix^ 
parol.  (1) 

r*337l  *At  the  August  term,  1849,  of  the  Logan  circuit  court,  the 
plaintiffs  filed  their  declaration  in  assumpsit,  containing  two 
general  counts:  one  for  money  lent  and  advanced  and  paid  out  and 
Ixpended,  and  the  other  for  money  had  and  received  by  f  efen(hint,  fo  - 
the  use  of  plaintiflfs.     To  this  declaration,  the  defendant  filed  the  piei 

Followed  -  Harris  v.  Shaw.  13  111.,     buildings  does  not  en^^J«  ff^^^t^^^^Ji"; 

45g  cover  the  land  in  case  of  the  removal  o 

'  (i)  An  absolute  conveyance  in  fee,  as    the  county  seat,  Harris  v.  Shaw,  16  lu. 

a  gift  to  a  county,  of  laud  for   public    456. 
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of  the  general  issue,  to  which  there  was  a  joinder.  A  judgment  was 
entered  pro  forma  for  the  defendant,  by  Davis,  judge,  in  the  circuit 
court,  upon  the  agreed  case,  which  is  in  substance  as  follows:  that  in 
consequence  of  the  act  of  the  general  assembly,  entitled  ''an  act  to 
establish  the  counties  of  Menard,  Logan  and  Dane,"  approved  Febru- 
ary 15th,  1839,  S.  M.  Tinsley,  one  of  the  plaintiffs,  proposed,  upon 
the  condition  that  the  county  seat  for  Logan  county  should  be  at  Post- 
ville,  toerect  a  framed  building,  upon  certain  specified  lots,  which  he 
would  give  to  the  county  for  a  court  house,  and  other  county  purposes. 
M.  L.  Knapp,  another  of  the  plaintiffs,  proposed  to  give  two  blocks 
of  ground,  upon  the  same  condition.  That  the  commissioners  named 
in  the  said  act,  made  said  location  temporarily  at  Postville.  That 
Tinsley  built  the  house  as  he  proposed,  and  that  Knapp  conveyed  the 
blocks  of  ground  as  he  proposed.  That  afterwards  the  general  assem- 
bly passed  "an  act  to  locate  permanently  the  seat  of  justice  of  Logan 
county,"  approved  February  17th,  1841;  upon  which  the  proprietors 
of  Postville,  in  view  of  the  provisions  of  the  last  named  act,  which 
required  a  donation  of  $3,000,  on  the  permanent  location  of  the  seat 
of  justice  at  Postville,  proposed,  first,  that  they  be  allowed  the  amount 
already  paid  for  building  the  court  house,  and  for  the  several  lots  by  them 
previously  given  to  the  county,  the  sum  of  $3,000.  In  addition  to 
which  they  gave  three  additional  lots;  and  in  lieu  of  one  of  the  blocks 
given  to  the  county,  the  plaintiffs  gave  their  notes  for  $600,  if  the  same 
should  be  reconveyed  to  them. 

This  proposition  was  accepted  by  the  county  commissioners  by  an 
order  entered  upon  their  records.     That  on  the  same  day  deeds  of  con- 
veyance were  executed  by  the  proprietors  (the  present  plaintiffs)  of 
the  lots  given  to  the  county,  with  court  house,  etc. ,  but  these  con- 
tained no  conditions  or  reservations  differing  from  ordinary  deeds  in 
fee  simple.     That  by  a  subsequent  act  of  the  general  assembly,  author- 
j  izing  a  vote  of  the  people  for  that  object,  the  seat  of  justice  for 
I  Logan  county  was  *removed  from  Postville  to  Mount  Pulaski. [*338] 
\  That  afterwards,  said  lots  and  court  house  were  sold  by  the 
I  county  for  three  hundred  dollars,  and  the  money  was  received  by  the 
J  county.     That  the  plaintiffs,  after  the  seat  of  justice  was  fixed  at  Post- 
1  yille,  and  before  its  removal,  had  sold  a  large  portion  of  their  real  estate 
]  in  the  town,  but  still  were  the  owners  of  a  large  amount;  and  that  if  the 
!  supreme  court  should  be  of  opinion  that  the  plaintiffs,  or  any  of  them, 
j  in  any  character  which  they  or  any  of  them  have,  are  entitled  to 
i  recover  on  the  pleading  and  proofs,  a  judgment  is  to  be  rendered 
\  according  to  the  rights  of  the  parties,  it  being  the  intention  that  the 
I  case  should  not  go  off  on  any  collateral  question. 

I      The  error  assigned  is,  that  the  circuit  court  erred  in  giving  judg- 
ii  ment  for  the  defendant. 

t     S.  T.  Logan,  and  Stuart  &  Edwards,  for  plaintiffs. 

I  Lincoln  &  Herndon,  for  defendant:  The  plaintiffs  in  error  in 
I  this  case,  made  these  donations  with  a  knowledge  that  the  county  seat 
:was  not  permanently  located  at  Postville;  and  having  this  knowledge, 
iif  the  county  seat  was  removed,  they  have  no  cause  to  complain. 
They  made  these  donations  with  the  hope  that  it  would  advance  their 
,  individual  interests.  Laws  of  1838  and  1839,  p.  106,  section  8:  Laws 
y  33— Vol.  11,  111.  257 
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of  1846,  page  31.  This  last  act  was  passed  at  the  special  request  of 
plaintiffs  in  error,  and  the  county  of  Logan  did  not  ask  for  it  nor  partici- 
pate in  its  passage.  The  original  gift  was  immoral  —  against  public 
morals  and  founded  in  corruption.  It  was  to  make  ofiBcers  do  their 
duty.  1  Breese,  103;  2d  Part  ibid,  10;  Story  on  Contracts,  sections 
569-70;  ibid,  571-72.  Their  remedy  is  against  others,  and  not  against 
the  county.     8  Johnson,  385;  9  ibid,  73. 

C.  Emeeson,  on  same  side:  The  conveyance  to  the  county  vested 
the  projDerty  in  the  county.  Eevised  Laws,  132.  The  building  the 
court  house  was  a  voluntary  act,  and  a  donation,  and  can  not  give  the 
plaintiffs  any  cause  of  action.     5  Blackford,  182.     The  court  house, 

when  built,  became  a  part  of  the  realty,  and  went  with  the  land. 
[*339]  The  removal  of  the  county  seat  did  not  divest  the  *county 

of  its  property,  or  give  any  cause  of  action  to  the  plaintiffs, against 
the  county.  A  permanent  location  of  a  county  seat  is  no  undertaking 
that  it  shall  remain  where  located  perpetually,  or  for  any  definite  length 
of  time.  See  the  various  acts  locating  county  seats.  1  Blackford,  285. 
The  location  and  removal  of  the  county  seat  of  Logan  county,  was  the 
act  of  the  legislature,  and  not  the  act  of  the  county.  County  commis- 
sioners have  no  power  to  consent  that  county  seats  shall  not  be  removed. 
County  seats  are  located,  and  their  locations  changed,  for  the  public 
good.     4  Blackford,  208. 

Caton,  J.  We  are  of  opinion  that  this  ilction  can  not  be  maintained. 
It  is  not,  nor  can  it  be  denied,  but  that  the  legislature  still  retained 
complete  control  over  the  county  seat  of  Logan  county,  notwithstand- 
ing all  that  had  been  done  fixing  it  at  Postville.  Nor  was  there  any 
covenant  or  agreement  that  the  money  should  be  repaid,  or  that  the 
lands  should  revert,  which  had  been  donated  to  the  county,  by  the  pro- 
prietors of  Postville,  under  the  several  acts  of  the  legislature,  to  induce 
the  location  of  the  county  seat  at  that  place.  When  the  money  was 
paid  and  the  land  conveyed,  the  donors  knew  that  the  county  seat  might, 
when  the  good  of  the  community  should  require  it,  be  changed;  and  it 
must  be  presumed  that  they  acted  in  view  of  such  a  contingency.  Had 
they  intended  to  guard  against  the  consequences  of  such  a  removal 
they  should  have  made  an  express  agreement  or  reservation  to  that 
effect,  in  the  deed.  So  far  from  that,  they  made  an  absolute  convey- 
ance, without  auy  reservation  whatever.  Even  had  an  express  agree-j 
ment  been  made  at  the  time  of  the  conveyance,  that  the  land  shoulc" 
revert,  in  case  of  the  removal  of  the  county  seat,  it  could  not  be  proved^ 
by  parol,  but  should  have  been  expressed  on  the  face  of  the  deed,  o^ 
at  least  in  a  separate  writing.  But  here  we  are  asked,  in  the  absenc0 
of  a  parol  agreement,  to  infer  one  from  the  circumstances  of  the  case. 
Had  the  deed  upon  its  face  contained  a  reservation,  or  had  any  specific 
purpose  for  whicli  the  land  was  conveyed  been  declared,  from  which  a 
reservation  might  be  implied,  then  we  should  have  something  upon  i 
which  we  could  act,  and  we  might,  possibly,  so  far  disregard  the  literal  \ 

expressions  of  the  conveyance,  as  to  give  effect  to  the  spirit  and ' 
[*340]intent  of  the  *transaction.     Such  was  the  case  in  Police  Jury  v. 

Reeves,  18  Martin's  Louis.  Rep.,  221,  where  land  was  conveyed 
on  condition  that  the  public  buildings  of  the  parish  should  be  erected 
thereon;  and  it  was  held  to  revert  by  the  subsequent  removal  of  the 
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seat  of  justice  of  the  parish,  by  the  legislature.  But  in  this  case,  there 
was  no  such  purpose  declared.  The  case  of  Armstrong  v.  The  Board 
of  Commissioners,  4  Blackford,  208,  is  a  stronger  case  than  the  one  be- 
fore us.  There,  the  commissioners  appointed  by  an  act  of  the  legisla- 
ture, to  relocate  the  county  seat  of  Dearborn  county,  in  pursuance  of 
the  authority  vested  in  them,  accepted  the  proposition  of  certain  parties, 
who  proposed  to  furnish  money  to  build  a  court  house,  in  consideration 
that  "  they,  the  said  commissioners  under  the  said  act,  would  make  the 
said  town  of  Lawrencehurgh  for  ever,  the  permanent  seat  of  justice  of 
said  county."  The  location  was  accordingly  made,  and  the  money 
advanced;  and  yet  it  was  held  that  the  legislature,  by  subsequently  re- 
moving the  county  seat,  violated  no  legal  rights  of  the  parties,  for 
which  they  could  obtain  redress. 

It  is  undoubtedly  true,  that  the  donors  made  this  donation  to  the 
county,  in  order  to  secure  the  location  of  the  county  seat  at  Postville, 
with  the  expectation  of  being  more  than  reimbursed,  in  the  enhanced 
value  of  their  other  property  in  the  place;  and  it  is  equally  beyond 
doubt,  that  all  the  property  in  the  place,  as  well  theirs,  as  that  of  others, 
may  have  more  or  less  deteriorated  in  value,  by  the  removal  of  the  seat 
of  justice.  But  it  appears  that  while  the  county  seat  remained  at  Post- 
ville, they  sold  to  individuals  a  large  portion  of  their  real  estate  in  and 
about  that  place;  and  in  that  way  they  have,  undoubtedly  in  part,  if 
not  entirely,  been  reimbursed,  for  the  bonus  which  they  gave  the  county. 
Should  we  allow  them  now  to  recover  of  the  county,  they  would  be  twice 
reimbursed.  Those  who  have  bought  property  of  them,  or  even  of 
others,  at  the  enhanced  prices  occasioned  by  the  location  of  the  county 
seat,  have  as  much  cause  to  complain  as  they  have.  Those  to  whom 
they  have  sold,  have  no  means  of  recovering  from  them  any  portion  of 
the  amount  which  might  be  recovered  from  the  county;  and  yet,  if  there 
is  any  equity  in  any  portion  of  this  claim,  such  purchasers  have  an  equal 
right  to  a  rateable  proportion  of  what  the  county  should  be 
obliged  to  pay.  If  the  *county  has  received  money,  which  ex  equo\*d4:l\ 
et  bono  the  county  ought  not  to  retain,  how  shall  we  determine 
to  whom  it  equitably  belongs.  The  court  that  should  undertake  to 
determine  this,  would  find  itself  inextricably  involved  in  a  labyrinth 
ij  of  inquiries. 

J  But  the  plaintiffs  have  no  legal  right  to  claim  damages  for  the  loss 
i  which  they  have  sustained,  by  this  legitimate  exercise  of  power  by  the 
I  legislature  and  the  people.  With  equal  propriety  might  one  who  has 
I  purchased  canal  lands,  in  view  of  the  present  location  of  the  canal, 
;  claim  to  recover  damages,  in  case  the  canal  should  be  so  changed  as  to 
diminish  the  value  of  his  purchase*.  Such  a  claim  would  hardly  be 
thought  of. 

In  this  case,  the  very  fact  that  the  donors  gave  an  absolute  and 
unconditional  deed,  shows  that  they  expected  to  take  their  chance  for 
retaining  the  county  seat.  Knowing,  as  they  must  have  known,  that 
the  legislature  had  the  right  to  change  the  seat  of  justice,  whenever  the 
public  good  should  require  it,  they  might  have  insisted  in  their  con- 
tract that  the  title  should  revert,  in  case  of  a  removal.  But  there  is 
no  such  intimation,  in  any  of  their  written  proposals  presented  to  the 
commissioners,  during  the  negotiation.  Had  there  been,  perhaps 
Postville  never  would  have  been  a  county  seat.      The  donation  being 
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unconditional,  may  have  turned  the  scale  in  their  favor.  Be  that  as  it 
may,  we  can  not  now  make  a  new  bargain  for  them,  and  impose  a  con- 
dition where  there  is  none. 

The  judgment  of  the  circuit  court  must  be  affirmed,  with  costs. 

Judgment  affirmed. 

The  People,  etc.,  to  the  use  of  Eichard  Markham  et  ah,  creditors  of 
the  estate  of  Louis  Riter,  alias  Eider,  deceased  v.  Johjst  White 
and  James  Webb.(I) 

Appeal  from  Scott. 

1.  Principal,  and  surety  —  mutual  discharge.  As  a  general  rule,  whatever 
discharges  the  principal,  operates  to  discharge  the  surety.  But  this  rule  is  subject 
to  an  exception :  where  the  discharge  is  caused  by  operation  of  law,  and  not  by  the 
voluntary  act  of  the  creditor. 

2.  Same  —  effect  of  delay.  The  rights  of  the  creditor  against  the  surety,  are  not 
impaired  by  mere  delay,  except  where  the  surety  has  the  right  to  require  the 
creditor  to  prosecute  the  principal,  and  insists  on  the  right,  by  giving  him  notice 

to  prosecute.  (2) 
[*342]  3.  Administration  — jurisdiction  acquired  held.  *Where  a  court  of  probate 

of  one  county  has  acquired  full  jurisdiction  of  an  estate,  it  retains  that 
jurisdiction  until  the  estate  shall  be  fully  administered. 

4.  Same  —  limitations  as  to  claims.  Creditors,  who  do  not  labor  under  any  of  the 
disabilities  named  in  the  saving  clause  of  the  115th  section  of  109th  chapter  of 
Revised  Statutes,  and  who  fail  to  exhibit  their  claims  within  two  years  after  the 
grant  of  letters  of  administration,  are  precluded  from  all  participation  in  the 
estate  inventoried  or  accounted  for,  during  that  period. (3) 

5.  Same  —  tiine  to  compute.  The  time  within  which  claims  must  be  presented 
against  an  estate,  is  to  be  computed  from  the  date  of  the  letters  of  administration, 
and  not  from  the  date  of  the  notice  requiring  creditors  to  exhibit  them. (4) 

6.  Same  — filing  iars  limitation.  It  is  a  sufficient  exhibition  of  a  claim  against 
an  estate,  to  file  tlie  same,  or  a  copy  thereof,  with  the  probate  court. 

7.  Limitations  —  run  once,  run  to  bar.  When  a  statute  of  limitations  begins  to 
run,  it  will  continue  to  run  until  it  operates  as  a  complete  bar,  unless  there  is  some 
saving  or  qualification  in  the  statute  itself.(5) 

Explained  —  Pearl  v.  Wellman,  post,  lates  only  to  bonds,  bills  and  notes  for 
p.  352;  People  v.  White,  12  111.,  151;  the  direct  payment  of  money  or  prop- 
Cited  —  Ro wan «.  Kirkpatrick,  14111.,  1;  erty,  not  to  contracts  for  the  perform- 
Sloo  V.  Pool,  15  111.,  47;  Stillman  v.  ance  of  other  acts  or  to  agreements  con- 
Young,  16  111.,  318;  Baker  v.  Brown,  18  taining  mutual  covenants.  It  embraces 
111.,  91;  Miller  v.  Jones,  39  111.,  54;  only  such  obligations  as  are  transferable 
Moore  v.  Chandler,  59  111.,  466;  Villars  by  assignment,  so  as  to  vest  the  legal 
V.  Palmer,  67  111.,  204;  Peoria  Co.  v.  interest  in  the  assignee,  Taylor  y.  Beck, 
Gordon,  82  111.,  435.  13  111.,  376.      This  is  changed  by  R.  S., 

(1)  People  V.  White,  12  111.,  151,  1874,  p.  1049,  §  1;  Cothran's  Stat.,  ch. 
adopts,  as  settled,  all  the  legal  proposi-  132,  ^  1,  the  language  of  which  seems 
tions  advanced  in  this  opinion.  broad  enough  to  extend  to  contracts  con- 

,„.    ,  ^  ,  J  T      X  taining  mutual  covenants. 

(2)  At  common  law  mere  delay  to  sue  nv  S  t  i  t-  n  '  in 
the  principal  will  not  release  his  surety,  (3)  See  Judy  o.  Kelley,  ante,  V-  'j}} 
Moreland  v.  State  B'k,  Breese,  205,  all  ^^^  i^ot^s  2  and  3.  See,  also,  R.S.,  18/4, 
that  the  surety  has  the  right  to  require  P-  ^^  ^70;  p.  127  §  128;  Cothran  a 
of  the  creditor,  in  the  absence  of  statu-  **^*-'  ^"-  ^'  ^^  ''''  1^^- 

tory  provision,  is  that  no  affirmative  act  (4)  Stat,  of   limitations   not   begin  to 

be  done  which  shall  operate  to  his  preju-  run  until  there  is  a  right  capable  of  be- 

dice,   Villars    v.   Palmer,    67    111.,    204.  ing  enforced,  Baker  t).  Brown,  18  111.,  91. 

Mere  passiveness  or  delay  in  proceeding  (5)  go  held  in  Peoria  Co.  ®.  Gordon,  83 

against  the  principal  will  not  release  the  m.^  435.     An  appeal  does  not  stay  the 

surety.  Pearl  v.  Wellman,  post,  p.  352;  running   of   the    statute,  Peoria  Co.  v. 

Taylor  v.  Beck,  13  111.,  376.  Chapter  97,  Gordon,  82  111.,  435,  nor  will  the  death 

R.  S.,  1845,  §  493,  as  to  securities,  re-  of  debtor,  Baker  v.  Brown,  18  111.,  91. 
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8.  Administration  —  assets  of  partnership.  A  surviving  partner  has  a  right  to 
retain  the  partnership  effects,  and  settle  up  the  affairs  of  the  partnership.  The 
effects  are  first  to  be  applied  to  the  payment  of  the  joint  debts;  the  surplus  should 
be  divided  between  the  survivor  and  the  personal  representatives  of  the  deceased 
partner.  (6) 

9.  Samk.  Should  the  surviving  partner  be  guilty  of  laches  or  bad  faith,  the 
administrator  of  the  deceased  partner  may  interfere  by  bill  in  equity.  (7) 

This  was  a  bill  in  chancery,  filed  for  the  use  of  the  creditors  of  Louis 
Eiter,  alias  Eider,  deceased,  against  the  defendants,  as  sureties  of 
William  Parker,  who  was  appointed  and  qualified  by  the  probate  court 
of  Morgan  county,  administrator,  with  the  will  annexed,  of  said 
deceased,  in  September,  1838,  for  the  settlement  of  said  estate.  The 
administration  bound  being  the  foundation  of  the  suit;  breaches  of  its 
condition  being  alleged. 

The  bill  alleges  that  Eider  made  his  will  on  31st  August,  1838,  dis- 
posing of  his  property,  after  payment  of  his  funeral  expenses  and  just 
debts,  without  appointing  any  executor;  and  that  he  died  about  that 
time.  That  the  will  was  proven  before  the  probate  justice  of  Morgan 
county,  in  September,  1838,  who  granted  letters  of  administration, 
with  the  will  annexed,  to  William  Parker,  and  that  he  and  defendants 
executed  bond  on  the  5th  of  September,  1838.  That  warrant  of 
appraisement  was  issued  on  24th  September,  1838,  and  that  effects  were 
appraised,  on  19th  October  following,  to  $1,011  56.  That  effects  were 
sold  on  20th  October,  1838,  for  $836  41,  but  of  the  terms  of  the  sale 
complainants  are  unadvised,  but  they  charge  that  the  administrator 
did  not  take  from  the  purchasers  at  said  sale,  bonds  with  good  security, 
as  he  ought  to  have  done,  and  as  the  law  required.  That  Eider,  at 
the  time  of  his  death,  was  in  partnership  with  the  defendant  Webb, 
who  has  left  the  state  wholly  insolvent.  Sets  out  divers  claims  against 
the  estate  of  Eider,  some  of  which  were  sworn  to,  and  filed  in  the 
oflBce  of  the  probate  justice,  during  the  life  of  Parker,  the  adminis- 

(6)  The    decease    of   a    partner,   ipso  ran's  Stat.,  ch.  3,  §§  86-9,  is  but  declar- 

II    facto,  terminates  the  partnership.     It  is  atory  of  the  common  law.  Albeit  it  pro- 

I    the  duty  of  the  survivor  to  close  up  the  vides  some  additional  remedies,  it  does 

I    business  from  that  date,  he  becoming  a  not  materially  change   the   rights  and 

jj    trustee,   the   legal   representatives   and  duties  of  the  parties,  except  as  to  the 

I    firm  creditors  the  cestuis  que  trust,  the  mode  of  performing  those  duties.  Nelson 

I    terms  of  the  trust  that  the  survivor  will  v.    Hayner,    66   111.,    487;    Forrester  v. 

''    proceed  without  delay  to  close  up  the  Oliver,  1  Bradw.,  259. 

business,  Forrester  i).  Oliver,  1  Bradw.,         (7)  Primarily    an    administrator    has 

J    259.     So,  also,  if   one   partner   m   two  naught  to  do  with  the  firm  assets  and 

!i    firms  shall  die.      In  such  case  the  exist-  ^ebts.     The  surviving  partner  takes  the 

''    ence  of  both  firms  determmes  and  the  exclusive   title   to   the  former,  for  the 

survivors  of  neither  partnership  have  any  payment  of  the  latter.  Mason  v.  Tiffany, 

power  to  continue  the  partnership  busi-  45*111.,  392.     If  any  assets  remain  in  his 

j    ness.      They  are   required,  by  law,   to  j^ands,  after  the  payment  of  the  liabil- 

\    wind  up  and  close  the  same  and,  after  ities  of  the  firm,  the  administrator  takes 

;    paying   the   partnership   debts,  to   dis-  the  distributive  share  of  deceased;  but, 

:    tribute  the  assets  among  the  surviving  if  ti^e  survivor  is  guilty  of  delay  or  waste, 

members  and  the  representatives  of  the  i^  the  settlement  of  the  firm  accounts 

deceased  partner,  Oliver  v.  Forrester,  96  the    administrator    may    interpose,    in 

■    111.,  315.      The  survivors  have  no  right  equity,  for  an   accounting  and  the  ap- 

to  expend  the  money  of  the  firm,  how-  pointment  of  a  receiver  to  adjust  and 

ever  necessary  the  expenditure  may  be  settle  the  partnership   matters,  and,  in 

to  the  conduct  of  the  business.    Eemick  g^ch  case  he  may  himself  be  appointed 

i    !o..5"'^^'  ^^   ^'^^■'c^^.-c,  7^^  f*n*'^^^  ?^    receiver,  on  giving  a  new  bond  in  that 
j    1869,  p.  300;  R.  S.,  1874,  p.  120;  Coth-    capacity,  Miller  v.  Jones,  39  111.,  54. 
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trator.     That  there  is  no  further  vestige  of  the  adniiuistnition  of  the 

estate  of  Rider  in  the  probate  office  of  Morgan  county.  That 
[*343  J  Parker  never  gave  any  *notice  of  a  day  to  audit  claims  against 

the  estate  of  Eider,  and  that  he  wholly  mismanaged  and  wasted 
the  estate,  or  appropriated  it  to  his  own  use,  anterior  to  his  death, 
which  occurred  in  Scott  county,  about  the  4th  of  May,  1839.  That 
Parker  died  intestate,  and  in  May,  1839,  administration  Avas  granted 
in  Scott  county  on  his  estate,  to  Martin  Eikelburner,  whose  bond  was 
in  the  penalty  of  $4,000.  At  about  the  same  time,  Eikelburner  made 
an  irregular,  abortive  and  void  attempt  to  administer  on  the  estate  of 
Rider,  and  entered  into  a  bond  for  that  purpose  of  only  $100.  That 
said  administration  was  not  a  regular  and  operative  administration  de 
bonis  noil  of  the  estate  and  effects,  because  it  was  not  obtained  in  Mor- 
gan county.  That  Eikelburner  having  departed  this  life  on  the  15th 
of  January,  1839,  defendant  White  was  appointed  administrator  de  bonis 
non  of  Parker's  estate,  and  as  such,  settled  up  his  estate,  paying  dis- 
tributive shares  thereof  to  a  large  amount,  without  taking  any  refund- 
ing bond;  he  having  actual  or  constructive  notice  that  the  estate  of 
Rider  had  not  been  settled  up.  That  defendant  White  administered 
on  the  estate  of  Eikelburner;  which  estate  was  insolvent. 

The  bill  avers  the  breach  of  the  condition  of  the  bond  sued  on,  and 
asks  that  defendant  White  render  an  account  of  the  estate  of  Rider, 
to  be  disjDOsed  of  in  due  course  of  administration,  under  the  sanction 
and  direction  of  the  court,  etc.  The  answer  of  White  admits  the  death 
and  testacy  of  Lewis  Rider,  not  Riter;  says  the  will  was  not  so  exe- 
cuted and  published  by  Rider  as  to  be  valid  as  his  will,  and  that  pro- 
bate of  the  will,  and  subsequent  proceedings,  are  null  and  void,  because 
in  the  name  of  Riter.  Admits  execution  of  the  administration  bond, 
conditioned  for  administration  of  estate  of  Lewis  Riter,  and  that,  as 
no  such  person  existed,  there  could  not  be  any  estate  to  be  adminis- 
tered upon,  and  White  could  not  be  chargeable  as  surety.  Admits 
appraisement  —  giving  a  copy  of  the  certificate  of  the  appraisers,  who 
say,  "that  James  Webb  has  an  equal  and  undivided  interest  in  all  of 
the  above  property  —  as  the  said  deceased  and  the  said  Webb  were  part- 
ners " —  and  says  that  Peetz,  one  the  appraisers,  is  one  of  the  creditors 
to  whose  use  the  bill  is  filed.  Admits  the  sale  of  Rider's  effects,  and 
gives  the  certificate  of  clerk  and  crier,  that  they  "  do  verily  believe 
that  James  Webb  is  entitled  to  one  half  of  the  proceeds  of  said  sale, 

as  he  and  the  said  deceased  were  partners  in  trade."  Sale  said 
[*344]to  *have  been  made  on  a  credit  of  nine  months.     Docs  not  say 

Avhcther  b(md  and  security  were  given  by  purchasers,  but  sup- 
poses that  Parker  took  notes  with  adequate  security.  Says  that  Webb, 
at  the  time  of  the  sale,  took  possession  of  the  articles  bid  off'  by  him, 
and  also  of  other  property,  and  that  as  far  as  he  did  not,  took  satis- 
factory notes,  which  ])assed  into  the  hands  of  Eikelburner,  as  admin- 
.  istrator  of  estate  of  Rider.  Brings  into  court,  $55  50,  subject  to  its 
order.  Admits  partnership  between  Webb  and  Rider,  and  alleges  that 
Webb  had  the  largest  interest,  and  that,  at  the  institution  of  suit,  he 
was  insolvent,  and  absent  from  the  state.  States  that  he.  White,  got 
into  the  suretyship  by  accident;  and  that,  as  the  estate  of  Rider  con- 
sisted of  his  interest  in  partnership  effects,  which  survived  to  Webb, 
Parker  had  no  right  to  take  possession  thereof,  and  could  not,  by  doing 
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SO,  charge  respondent  as  his  security.  That  respondent  was  only  will- 
ing to  be  surety  that  Parker  would  properly  administer  what  might 
belong  to  Eider,  and  not  the  partnership  effects  of  Webb  and  Eider. 
That  respondent  knows  nothing  of  the  justice  or  origin  of  the  claims 
set  out  in  the  bill.  If  just  and  unpaid,  statute  of  limitations  pleaded 
to  the  same.  Sets  up  the  survivorship  of  the  joint  property  in  Webb, 
that  Parker  got  possession  of  effects  during  the  sickness  of  Webb, 
and  sold  it  against  the  consent  of  Webb;  that  Webb  repossessed  him- 
self of  the  effects  rightfully,  and  never  gave  any  note  for  the  same. 
Denies  that  the  estate  of  Eider  has  been  mal-administered;  neither 
admitting  or  denying  that  notice  was  given  to  the  creditors,  to  file 
their  claims  against  the  estate.  States  death  and  intestacy  of  Parker, 
Eikelburner's  administration  on  his  estate,  and  his  (E's)  attempt  to 
administer  de  io^iis  non,  on  the  estate  of  Eider.  Insists  that  the  widow 
and  heirs  of  Parker,  and  the  securities  of  Eikelburner,  should  be  made 
parties  to  suit;  and  for  want  of  parties  that  bill  should  be  dismissed. 
At  September  term  of  the  Scott  circuit  court,  Woodson,  judge,  pre- 
siding,  the  suit  came  on  to  be  heard,  on  bill,  answer,  replication, 
exhibits,  etc.,  and  a  decree  was  entered  that  the  sum  of  $55  50,  paid 
into  court  by  the  defendant,  be  paid  to  the  complainants,  rateably; 
and  that  for  any  thing  further  sought  to  be  recovered,  the  bill  be  dis- 
missed. Complainant  prayed  an  appeal;  which  was  allowed. 
Appellant  assigns  for  error,  that  the  *court  did  not  decree  that[*345] 
the  appellee  should  account  the  sum  of  $836  41  —  amount  of 
sale  bill,  with  interest,  etc. 

David  A.  Smith,  for  appellants:  That  the  legal  scope  of  the  condi- 
tion of  the  bond  sued  on,  was  and  is,  that  Parker,  or  his  proper  legal 
representative,  should  administer  on  Eider's  estate,  according  to  law, 
and  so  as  to  secure  and  protect  the  rights  of  his  creditors.  And  that 
the  facts  of  this  case  come  within  the  purview  of  the  legal  liability  of 
defendants  as  sureties;  notwithstanding  the  principles  of  strictissimi 
juris,  under  which  it  is  attempted  for  them  to  fritter  away  all  obli- 
gation in  the  case.  13  Johns.,  437.  That  Eikelburner's  attempt  at 
administration  on  the  estate  of  Eider,  in  Scott  county,  was  a  nullity, 
not  being  according  to  the  statute,  or  in  the  proper  county.  Statute 
"  Wills,  "  sec.  70.  That  if  this  ol3Jection  is  not  available,  what  was 
done  in  that  county  did  not  help  or  heal  the  past  mal-administration 
of  Parker.  '  5  Monroe,  583,  Pawling  v.  Speed's  Ex'r.  As  to  dissolu- 
tion of  partnership  by  death  of  Eider,  and  relative  and  respective  rights 
of  representative  of  the  deceased  partner,  and  the  surviving  partner,  see 
Story  on  Partnership,  sees.  89,  90,  322,  note  1;  326,  note  3;  342,  346, 
347,  351.  The  statute  of  limitations,  on  plea  of  non-presentation  of 
claims,  not  pleadable  to  suit  on  bond  for  settlement  of  the  estate.  If 
recovery  of  the  claims  had  been  sought  by  suing  on  them  in  debt,  none 
of  them  were  barred.  Not  barred  by  not  filing  them  in  the  probate 
court,  because  no  day  in  court  for  presentation  and  adjustment  of  claims 
was  ever  appointed  or  advertised.  See  title  *' Wills,  "  sees.  95,  101, 
115,  116. 

Brow^st  &  Yates,  for  appellee:  Eef erred  to  the  following  authori- 
ties: 3  Kent's  Com.,  63  to  69;  Phillips  v.  Atkinson,  2  Bro.  Ch.,  272; 
7  Paige's  Ch.,  34,  35;  Story  on  Part.,  sees.  326,  327,  328,  329,  330, 
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344  to  347;  Washburn  v.  Goodman,  17  Pick.,  537;  Eeynolds  v.  Hall,  1 

Scam.,  35;  The  People  v.  Moon,  3  Scam.,  125-6;  1  Gilman,  583. 
Aside  from  other  grounds  of  defence,  the  general  statute  of  limita- 
tions as  well  as  statute  of  limitations  touching  final  settlements 

[*346]in  probate  courts,  protect  White  from  responsibility,  as  *admin- 
istrator  of  Parker.     Thorn  v.  Watson's  Adm'r,  5  Gilman,  26. 

As  to  proper  parties,  see  4  Scam.,  426;  2  Gilman,  585. 

Wm.  Thomas,  on  same  side:  The  bill  shows,  that  White  has  settled 
his  accounts  as  administrator  of  the  estate  of  Parker,  and  paid  over  to 
the  distributees  their  respective  portions  of  that  estate;  the  complain- 
ant is  therefore  estopped  to  deny  this  state  of  facts.  The  evidence, 
however,  shows  that  this  settlement  was  regularly  made,  as  stated  in 
the  answer,  on  the  15th  June,  1844.  Upon  this  state  of  fact,  it  is  con- 
tended: 1.  That  the  heirs  of  Parker  should  have  been  made  parties  to 
the  suit.  2.  That  no  recovery  can  be  had  against  the  administrator. 
Revised  Statutes,  558,  sec.  102;  Thorn  v.  Watson,  5  Gilman,  28. 

The  answer  of  White,  upon  oath,  shows,  that  the  property  inven- 
toried and  sold  by  Parker,  administrator  of  Rider,  was  held  and  owned 
by  Parker  and  Webb  as  partners,  and  that  Webb  as  surviving  partner, 
had  the  right  to  the  same.  The  evidence  sustains  the  answer,  and 
shows,  that  Rider  and  Webb  were  insolvent;  or  rather  that  they  in- 
vested all  that  they  had,  of  means  and  credit,  in  building  a  house;  that 
the  house  was  blown  down  and  was  a  total  loss.  The  answer  and  evi- 
dence taken  together  show,  that  although  Parker  inventoried  and  sold 
the  property,  as  stated  in  the  bill,  yet  the  property  belonged  to  Webb, 
as  surviving  partner,  and  that  he  obtained  most  of  it,  without  paying 
any  thing  to  Parker.  Upon  this  state  of  facts," it  is  contended:  1.  That 
White  is  not  liable  for  any  of  this  property,  as  security  for  Parker, 
because  the  property  did  not  belong  to  Rider.  Parker  had  no  right  to 
its  possession,  Webb  being  the  owner,  as  surviving  partner.  Gow  on 
Partnership,  356;  Story  on  Partnership,  459,  note  1;  492;  1  Williams 
on  Executors,  top  page,  449-50;  ibid,  600,  602;  7  B.  Monroe,  22.  2 
White  is  not  bound  as  the  security  on  Parker's  bond,  for  any  thing 
more  than  the  faithful  administration  of  the  estate  of  Rider;  he  is  not 
bound  for  property  belonging  to  Webb  and  Rider,  which  Parker 
wrongfully  converted.  Burge  on  Securityships,  50-51;  5  Halstead's 
N.  J.  R.,  35;  4  Johns.  Ch.,  626.  Parker  was  appointed  administrator, 
with  the  will  annexed,  on  the  24th  September,  1838;  the  bond  sued  on 

was  executed  on  the  5th  September,  1838;  the  will  was  proven 
[*347]on  the  10th  September,  *1838;  Parker  died  the  4th  May,  1839; 

this  suit  was  commenced  5tli  February,  1847.  It  is  not  alleged 
in  the  bill,  nor  does  the  evidence  show  the  fact,  that  any  of  the  claims 
now  presented  were  ever  adjudicated  upon  by  the  court  of  probate, 
although  upwards  of  eiglit  years  expired  between  the  date  of  the  let- 
ters of  administration  to  Parker  and  the  commencement  of  this  suit. 
It  is  insisted,  that  after  two  years  from  24tli  September,  1838,  the 
claims  not  exhibited  before  the  probate  court,  as  required  by  law,  are 
barred.  Revised  Statutes,  561,  sec.  115;  Thorn  v.  Watson^s  Adm'rs, 
5  Gilman,  38. 

The  counsel  for  appellant  contends  that  this  suit  is  upon  the  bond, 
and  that  the  right  of  action  is  not  barred  by  the  statute  of  wills.     If 
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this  were  true,  a  party  to  recover  a  debt  barred  by  the  statute  of  limi- 
tations, against  an  estate,  would  only  have  to  change  the  form  of  pro- 
ceeding, and  the  general  limitation  law,  as  well  as  the  laws  above  cited, 
would  become  nugatory.  If  Parker  was  now  living,  he  could  success- 
fully plead  the  statute  of  limitations  against  all  the  claims  now  pre- 
sented, except  those  evidenced  by  notes  or  bonds,  because  the  right  of 
action  accrued  upon  all  of  them  more  than  five  years  before  the  com- 
mencement of  this  suit.  If  the  relators  have  no  cause  of  action  against 
the  estate,  the  people  can  have  none  upon  the  bond.  It  is  stated  in 
the  bill,  that  a  portion  of  the  claims  brought  before  this  court  were 
presented  before  the  court  of  probate,  but  there  is  no  allegation  of 
notice  to  Parker,  or  his  representative,  of  the  time  of  presenting  them, 
nor  of  any  action  of  the  court,  further  than  filing  the  accounts.  It  is 
insisted,  that  the  mere  filing  of  these  accounts  with  the  court  of  pro- 
bate does  not  prevent  the  running  of  the  statute,  limiting  the  right  of 
action  to  five  years.  Upon  Parker's  death,  in  May,  1839,  Martin 
Eikelburner  was  appointed  his  administrator  by  the  court  of  probate 
of  Scott  county;  he  was,  also,  by  the  same  court,  aj^pointed  adminis- 
trator de  bonis  non  of  Rider,  and  took  possession  of  his  estate.  An- 
terior to  15th  Januar}^,  1840,  Martin  Eikelburner  died,  and  defendant 
John  White  was  appointed  administrator  de  honis  non  of  Parker,  but 
did  not  succeed  to  the  administration  of  Rider's  estate.  It  is  con- 
tended, that  Eikelburner's  estate  and  securities  are  responsible  for 
whatever  passed  into  the  hands  of  Eikelburner.  Under  the  70th  sec- 
tion of  the  act  concerning  wills,  it  was  Ms  duty  to  make  a  final  settle- 
ment of  the  estate  of  Rider. 

*Treat,  C.  J.  First.  The  cause  of  action  sought  to  be  en-[*348] 
forced  by  this  bill  was  never  exhibited  against  the  estate  of 
Parker.  There  was  a  final  settlement  of  that  estate  more  than  one 
year  before  the  commencement  of  this  suit.  The  creditors  and  devisees 
of  Rider  have,  therefore,  lost  all  remedy  against  the  estate.  R.  S., 
ch.  109,  sec.  102.  It  is  insisted  that,  as  the  creditors  are  barred  by 
the  lapse  of  time  from  assigning  a  breach  of  the  bond  as  against  the 
estate  of  the  principal,  the  sureties  to  the  bond  are  thereby  discharged. 
However  plausible  this  position  may  at  first  seem,  it  can  not  be  sus- 
tained. As  a  general  rule,  whatever  discharges  the  principal  operates 
to  discharge  the  surety.  But  the  rule  is  subject  to  this  exception: 
where  the  discharge  is  caused  by  operation  of  law,  and  not  by  the 
voluntary  act  of  the  creditor.  A  familiar  instance  is  the  case  of  a 
discharge  in  bankruptcy.  It  is  no  part  of  a  contract,  that  the  creditor 
shall  make  use  of  active  diligence  to  enforce  the  obligation  of  the 
principal.  There  must  be  some  affirmative  act  on  the  part  of  the 
creditor,  which  will  discharge  the  surety — some  act  that  changes  the 
character  of  the  contract,  or  is  calculated  to  injure  the  surety.  The 
rights  of  the  creditor  against  the  surety  are  not  impaired  by  mere  delay, 
except  where  the  surety  has  the  right  to  require  the  creditor  to  prose- 
cute the  principal,  and  actually  insists  on  the  right  by  giving  him 
notice  to  prosecute.  Theobald,  in  his  treatise  on  Principal  and  Surety, 
at  page  88,  thus  correctly  states  the  law  on  this  subject:  "  Forbear- 
ance, or  mere  passiveness,  for  any  length  of  time,  on  the  part  of  the 
creditor  towards  the  debtor,  will  not  discharge  the  surety;  because 
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until  culled  upon  by  the  surety,  the  creditor  is  under  no  obligation  to 
sue  the  debtor."  The  following  cases  are  in  principle  precisely  like 
the  one  before  us:  Sibley  v.  M'Allaster,  8  New  Hampshire,  389; 
Johnson  v.  Bank,  4  Smedes  and  Marshall,  165;  Coliea  v.  Commission- 
ers, 7  ibid,  437;  M' Broom,  v.  Governor,  6  Porter,  32;  Hoohs  v.  Baiih, 
8  Alabama,  580.  In  each  of  them,  the  creditor  had  lost  all  remedy 
against  the  estate  of  the  principal  debtor,  by  a  failure  to  present  his 
claim  against  the  estate  within  the  time  required  by  law,  yet  it  was 
held  that  the  sureties  were  not  thereby  discharged.  (1) 

Second.  The  attempt  on  the  part  of  Eikelburner  to  administer  on 

the  estate  of  Rider  in  Scott  county,  was  not  authorized  by 
[*349]*law.  The  probate  court  of  that  county  had  no  jurisdiction  over 
the  estate.  The  will,  which  was  the  foundation  of  the  administration, 
was  properly  admitted  to  probate  in  Morgan  county;  and,  on  the  death 
of  Parker,  an  administrator  de  ionis  non  of  Rider  should  there  have 
been  appointed.  The  probate  court  of  Morgan  county  had  acquired 
full  jurisdiction  of  the  estate;  and  the  right  to  retain  that  jurisdiction, 
until  the  estate  should  be  fully  administered,  was  not  affected  by  the 
death  of  Parker.  The  70th  section,  109th  chapter,  R.  S.  [1845],  ap- 
plies only  to  cases  where  the  same  court  has  jurisdiction  of  both  estates. 
The  acts  of  Eikelburner,  in  reference  to  the  estate  of  Rider,  are  not 
binding  on  the  creditors  or  devisees  of  the  estate. 

Third.  Those  of  the  creditors  who  labored  under  none  of  the  disa- 
bilities named  in  the  saving  clause  of  the  115th  section,  109th  chapter, 
R.  S.,  [1845],  and  who  failed  to  exhibit  their  claims  against  the  estate 
of  Rider  within  two  years  after  the  grant  of  letters  of  administration  to 
Parker,  are  precluded  by  the  express  j)rovisions  of  that  section  from  all 
participation  in  the  estate  inventoried  or  accounted  for  during  that 
period.  The  object  of  these  provisions  is  to  facilitate  the  settlement 
of  estates,  so  that  creditors  and  distributees  may  ascertain  how  much 
they  are  entitled  to  receive  from  the  estate,  and  may  not  be  unreasona- 
bly delayed  in  obtaining  it.  Creditors  are  required  to  make  known  their 
demands  within  two  years  after  the  grant  of  administration.  Thosa 
free  from  disability,  who  neglect  to  comply  with  this  requisition  of  thd 
statute,  must  rely  for  the  satisfaction  of  their  debts  on  subsequently 
discovered  estate.  Thorn  v.  Watson,  5  Gilman,  26.  The  time  within 
which  claims  must  be  presented  against  an  estate,  is  to  be  computed 
from  the  date  of  the  letters  of  administration,  and  not  from  the  date 
of  the  notice  to  creditors  to  exhibit  them.  The  omission  of  the  ad- 
ministrator to  give  the  notice  does  not  relieve  the  creditors  from  the 
necessity  of  presenting  their  demands.  The  statute  operates  whether 
publication  is  made  or  not.  Thrash  v.  SumwaU,  5  Alabama,  13;  Caw- 
thorne  v.  Weisinger,  6  ibid,  714.  The  fact  that  there  was  no  adminis- 
trator for  a  part  of  the  two  years,  did  not  prevent  the  creditors  from 
exhibiting  their  claims  against  the  estate  of  Rider,  and  thereby  avoiding, j 
the  operation  of  the  statute.     It  is  a  sufficient  exhibition  of  a  claim  i 

against  an  estate  to  file  the  claim,  or  a  copy  thereof,  with  th»i 
[*350]probate  court.     R.  S.,  [1845],  ch.  109,  sec.  *116.     The  creditors 

had  the  legal  right  to  administer  on  the  estate  of  Rider,  and 

failing  to  exercise  the  right,  they  ought  not  to  complain  that  there  was 

no  administrator.     The  limitation  of  two  years  commenced  running  on 

(1)  See  Pearl  v.  Wellman,  post,  358. 
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the  grant  of  administration  to  Parker,  and  continued  to  run  after  his 
death.  It  is  a  well  settled  principle  of  law,  that  when  a  statute  of  limi- 
tations begins  to  run,  it  will  continue  to  run  until  it  operates  as  a  com- 
plete bar,  unless  there  is  some  saving  or  qualification  in  the  statute  itself. 
EhodesY.  Smethiirst,  4  Meeson  and  Welsby,  42;  Cotterell  v.  Button,  4 
Taunton,  826;  PecJcy.  Randall,  1  Johnson,  165;  Sacia  v.  DeQraff,  1 
Cowen,  356;  Rogers  v.  Hillhouse,  3  Connecticut,  398;  Lang  ford  v. 
Gentry,  4  Bibb,  468;  Granger  v.  Granger,  6  Ohio,  17.  There  is  no 
exception  in  the  statute  in  question  which  arrests  or  suspends  its  opera- 
tion after  it  has  once  commenced  to  run. 

Fourth.  The  case  shows  that  the  property  inventoried  and  sold  by 
the  administrator  of  Eider,  or  nearly  all  of  it,  was  the  partnership 
proj^erty  of  Webb  and  Eider.  Webb,  as  the  surviving  partner,  had  the 
legal  right  to  retain  the  partnership  effects,  and  settle  up  the  affairs 
of  the  partnership.  Partnership  effects  are  first  to  be  applied  to 
the  payment  of  the  joint  debts;  and,  when  they  are  discharged,  the 
surjjlus  belongs  equally  to  the  surviving  partner  and  the  personal  rep- 
resentative of  the  deceased  jmrtner.  The  latter  has,  however,  the 
right,  and  it  is  his  duty,  to  insist  on  a  prompt  settlement  of  the 
partnership  by  the  former,  and  a  division  of  the  surplus.  In  case 
the  surviving  partner  is  guilty  of  laches  or  bad  faith  in  closing  up  the 
concerns  of  the  partnership,  it  is  the  duty  of  the  administrator  to  file 
a  bill  in  equity  to  enjoin  him  from  disposing  of  the  property,  and  re- 
ceiving the  outstanding  debts,  and  have  the  effects  of  the  partnership 
placed  in  the  hands  of  a  receiver  for  final  adjustment  and  distribution. 
It  is  insisted  on  the  part  of  the  creditors  that  Webb  waived  his  right 
to  retain  the  joint  property,  and  settle  ujd  the  affairs  of  the  partnership, 
and  assented  to  the  sale  of  the  property  by  the  administrator.  If  such 
was  the  case,  the  administrator  became  responsible  for  the  proceeds  of 
the  sale;  and  his  sureties  are  liable  to  the  creditors  and  devisees,  if  he 
did  not  faitlifully  account  for  the  same.  But  it  is  contended  on  behalf 
of  the  sureties,  that  the  property  was  taken  and  sold  by  the  ad- 
ministrator against  the  consent  of  Webb;  and  that  *subsequent[*351] 
to  the  sale,  an  arrangement  was  made  between  them,  by  which 
Webb  was  permitted  to  receive  the  property,  as  surviving  partner,  and 
apply  it  in  the  adjustment  of  the  partnership  concerns.  The  proof  is 
inconclusive  and  unsatisfactory,  and  as  the  cause  must  be  remanded, 
the  parties  will  be  permitted  to  adduce  any  additional  evidence  on  this 
■branch  of  the  case.  As  the  case  now  stands,  the  proof  shows,  at  least, 
that  the  administrator  became  chargeable  with  all  of  the  property 
■inventoried,  which  was  not  bid  off  at  the  sale  by  Webb  and  Linkins; 
and  the  creditors  are  entitled  to  a  decree  for  an  account  to  that  extent. 
The  collection  of  the  note  of  Benjamin,  by  Eikelburner,  was  unauthor- 
ized; and,  unless  the  proceeds  have  been  applied  in  the  payment  of  the 
debts  of  Eider,  the  sureties  of  Parker  are  responsible  therefor.  If, 
upon  a  further  investigation  of  the  case,  it  shall  turn  out  that  Parker 
disposed  of  the  partnership  proj)erty  with  the  assent  or  acquiescence 
of  Webb,  then,  as  administrator,  he  became  chargeable  with  the  pro- 
3eeds;  and  if  he  has  not  faithfully  accounted  for  them,  his  sureties 
must  make  good  the  loss  sustained  by  the  creditors.  Their  liability, 
30  far  as  the  partnership  creditors  are  concerned,  extends  to  the  whole 
3f  the  property  received  by  the  administrator,  and  not  accounted  for; 
Ll  267 


352  Pearl  et  al.  v.  Wellman^  et  al.  [Dec. 

Syllabus.      Statement  of  the  case. 

but  as  to  the  individual  creditors  of  Eider,  only  to  one-half  of  the 
property,  for  after  the  joint  creditors  are  paid,  Webb  is  entitled  to  a 
moiety  of  th6  surplus.  But  if,  on  the  other  hand,  it  shall  appear  that 
the  property,  or  any  part  thereof,  was  surrendered  up  in  good  faith  by 
the  administrator  to  the  surviving  partner  on  his  claim  of  right  to 
dispose  of  it  in  winding  up  the  affairs  of  the  partnership,  then  the 
sureties  are  not  to  be  held  responsible  for  what  was  thus  returned  to 
Webb. 

Fifth.  The  heirs  of  Parker  are  not  necessary  parties.  The  object 
of  the  suit  is  not  to  charge  the  estate  of  their  ancestor.  The  creditors 
and  devisees  of  Eider  have  now  no  cause  of  action  against  his  estate. 
The  sole  object  of  the  suit  is  to  charge  the  sureties  on  the  bond.  But 
the  devisees  of  Eider  should  be  made  parties.  After  the  debts  are 
paid,  they  are  entitled  to  the  residuum  of  the  estate.  They  are  there- 
fore directly  interested  in  defeating  the  claims  of  the  creditors,  for  in 
the  proportion  the  amount  of  the  creditors^  demands  is  diminished, 
will  their  claim  against  the  sureties  be  increased.  If  an  administrator 
de  honis  own  of  Eider  shall  be  appointed  and  made  a  party,  it 
[*352]  will  not  be  *necessary  to  make  the  devisees  parties.  The  admin- 
istrator would  represent  their  interest. 

The  decree  of  the  circuit  court  must  be  reversed,  and  the  cause 
remanded,  with  leave  to  the  complainants  to  amend  the  bill,  and  to 
both  parties  to  take  additional  testimony.  The  costs  of  this  appeal  to 
be  equally  divided  between  the  parties. 

Decree  reversed. 

Feederick  Pearl  and  Lawsok  Holland  v.  Hiram  B.  Wellmak 
and  Marshall  D.  Wellman. 

Appeal  from  Tazewell. 

1.  Principal  and  surety  —  effect  of  delay.  Mere  passiveness,  or  delay,  in 
proceeding  against  a  principal,  will  not  discharge  a  surety. (1) 

3.  Variance  — jiidgment  stated  in  ap^jeal  bond.     In  an  action  upon  an  appeal  1 
bond,  the  copy  of  a  final  order  of  the  supreme  court,  showing  that  a  judgment 
had  been  affirmed,  on  the  day  alleged  in  the  declaration,  between  the  same  parties, 
and  from  the  same  county,  is  sufficient  to  justify  the  inference  that  the  judgment 
appealed  from  was  affirmed. 

3.  Judgment — in  suit,  allegation  of  sum.  If  the  judgment  read  in  evidence,' 
and  that  referred  to  in  the  bond,  agree  in  the  total  amount  of  the  recovery,  the ' 
omission  to  state  in  the  bond  how  much  of  the  judgment  was  in  debt,  and  how  ■ 
much  in  damages,  does  not  constitute  a  material  variance. 

In  April,  184G,  the  Wellmans,  appellees  in  this  cause,  recovered  ai 
Judgment  in  the  circuit  court  of  Tazewell  county,  against  F.  Pearl,  i 
one  of  the  appellants,  from  which  judgment  an  appeal  was  alloAved, 
and  a  bond  entered  into  by  Pearl,  with  Holland,  the  other  appellant 
in  the  present  cause,  as  his  surety.  At  the  December  term,  1846,  oft 
the  supreme  court,  the  judgment  of  the  circuit  court  was  reversed,  i 
At  the  ensuing  term  of  this  court,  on  motion  of  the  Wellmans,  a 
rehearing  was  granted,  and,  thereupon,  the  judgment  of  the  court 
below  was  aflfirmed.  The  present  suit  was  brought  against  Pearl  and 
Holland,  the  appellants,  on  the  appeal  bond,  given  on  the  appealing  o£ 
the  first  suit;  the  non-payment  of  the  judgment  after  affirmance  beingi 

(1)  See  People,  for  use  etc.,  v.  White,  ante,  p.  341  and  note  2. 
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assigned  as  breach.  Pearl  and  Holland  pleaded  jointly:  first,  wow  est 
factum;  and,  secondly,  that  the  judgment  had  not  been  affirmed.  On 
both  of  which  pleas  issues  were  taken.  Besides  these,  Holland  pleaded 
sejDarately:  first,  that  by  the  reversal  of  the  cause  appealed  in  this 
court,  and  the  adjournment  of  the  court,  without  an  application  for  a 
rehearing,  he  was  released;  and,  secondly,  that  by  the  reversal 
of  the  cause,  and  the  *acljournment  of  the  court,  without  a[*353] 
motion  for  a  rehearing,  and  consequent  loss  of  indemnity  by 
him,  he  was  discharged. 

The  court  below  sustained  a  demurrer  to  each  of  these  separate  pleas 
by  Holland.  By  consent,  the  issues  of  fact  were  tried  by  the  court.  The 
plaintiffs,  without  objection,  read  the  appeal  bond  as  evidence;  which 
bond  describes  the  judgment  as  being  for  the  sum  of  1909  41  debt,  and 
$7  50f  cost. 

To  prove  that  the  judgment  in  the  cause  first  appealed  from  had  been 
affirmed  by  the  supreme  court,  the  plaintiffs  offered  in  evidence  the  final 
order  of  the  supreme  court,  in  a  case  between  the  same  parties,  and  ap- 
pealed from  the  same  county;  but  no  further  identified,  as  being  of  the 
same  judgment  recited  in  the  bond.  To  the  introduction  of  which  the 
defendants  objected,  unless  the  plaintiffs  would  state  that  they  intended 
to  follow  it  up  with  further  proof  of  its  identity.  The  plaintiffs  refused 
so  to  state.  The  court  overruled  objection,  and  received  said  final  order 
as  evidence;  to  which  the  defendants  excepted.  At  this  the  plaintiffs 
closed.  The  defendants  then  offered  to  read  in  evidence,  from  the 
records  of  Tazewell  circuit  court,  a  judgment  between  the  same  parties, 
of  the  same  date  as  that  recited  in  the  bond  for  the  sum  of  $851  54  debt, 
$57  87  damages,  together  with  costs  and  charges,  and  thereupon  closed. 
The  court,  Davis,  judge,  at  September  term,  1849,  found  the  issues  for 
the  plaintiffs,  and  gave  judgment  in  their  favor.  Pearl  and  Holland 
appeal,  assigning  for  error  the  admitting  in  evidence  the  transcript  of 
the  final  order  of  the  supreme  court,  as  sufficient  evidence  of  the  iden- 
tity of  the  judgment;  the  finding  of  the  second  issue  of  fact  for  the 
plaintiffs  below,  and  the  sustaining  the  demurrers  to  the  pleas  of 
Holland. 

LiNCOLisr  &  Herndoi^,  for  appellants :  The  reversal  of  the  judgment 
and  the  laches  of  the  appellees,  in  taking  no  further  step  at  that  term, 
operated  to  discharge  Holland,  the  surety.  People  v.  Pearson,  3  Scam., 
406;  Baker  V.  Briggs,  8  Pick.,  121,  131;  Harris  v.  Brooks,  21  Pick., 
195,  197;  Carpenter  v.  King,  9  Met.,  511,  517;  Warner  v.  Helm,  1 
Gilm.,  220,  232;  2  Am.  L.  C,  175,  176;  1  Greenl.  Ev.,  sec.  207,  212. 
More  in  this  case  than  in  the  cases  cited,  because  here  the  laches  not 
only  lulled,  but  actually  disabled  Holland  to  protect  himself. 
The  judgment  affirmed  was  an  indispensable  part  *of  the  evi-[*354] 
dence  for  plaintiffs  below,  to  show  it  to  be  the  same  judgment 
recited  in  the  bond.  Lombard  v.  Cheever,  3  G-ilm.,  469;  1  Greenl.  Ev., 
sec.  82;  Hoy  v.  Couch,  5  How.  Miss.,  188,  193;  Goddard  v.  Long,  5  S. 
and_M.,  782,  790;  1  Sup.  U.  S.  Dig.,  337,  sec.  699;  Wilson  et  al.  v. 
Conine,  2  J.  E.,  280.  There  is  a  fatal  variance  between  the  judgment 
affirmed  and  the  judgment  recited  in  the  bond.  Morgan  v.  Blackiston, 
5  Har.  &  J.,  61;  Gildart  v.  Howell,  1  How.  Miss.,  198;  Blakey  v.  Saun- 
ders, 9  Mo.,  742;  Brooks  v.  Jacksonville,  1  Scam.,  568;  Curry  v.  Hiu- 
man,  3  Gilm.,  90;  Wash  v.  Foster,  3  Mo.,  205. 
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Stuart  &  Edwards,  for  appellees:  The  demurrer  to  the  third  and 
fourth  pleas  was  properly  sustained.  The  pleas  do  not  present  a  good 
defence  to  this  action.  The  authorities  are  uniform  in  sustaining  the 
position,  that  mere  negligence  on  the  part  of  the  creditor  will  not  dis- 
charge the  surety  from  his  liability.  They  further  establish  the  doc- 
trine, that  in  order  to  discharge  the  surety,  the  creditor  must  do  some- 
thing affirmatively,  either  by  altering  the  contract  with  the  surety,  by 
some  agreement,  founded  upon  a  valuable  consideration,  with  the  princi- 
pal debtor;  or  by  some  act  on  his  part  which  Avill  amount  to  an  actual 
or  constructive  fraud  upon  the  rights  of  surety.  The  mere  omission  on 
the  part  of  the  creditor  to  prosecute  his  suit  against  the  principal  debtor; 
or,  when  suit  is  commenced,  the  omission  of  some  act  necessary  to  its 
vigorous  prosecution,  will  not  discharge  a  surety.  Baker  v.  Marshall, 
16  Vermont  R.,  522;  Suydam  v.  Vance,  2  M'Lean's  E.,  99;  Fletcher  v. 
Gamble,  3  Ala.,  335;  Newell  &  Price  v.  Hunter  et  aL,  4  Howard's  Miss. 
R.,  685.  The  cases  cited  by  Mr.  Lincoln,  viz:  Baker  v.  Briggs,  8  Pick., 
121;  Harris  v.  Brooks,  21  Pick., 197;  9  Metcalf,511 ;  2  American  Leading 
Cases,  175.  The  cases  referred  to  are  not  in  conflict  with  the  jDOsition  we 
assume,  that  in  order  to  discharge  the  liability  of  the  surety,  the  creditor 
must  do  some  affirmative  act,  which  lulls  the  security,  and  would  make  it 
a  fraud  upon  his  rights  to  enforce  the  obligation  against  him.  On  the 
contrary,  they  sustain  that  view.  See  the  2d  American  Lead.  Cases, 
175,  cited  by  him,  where  these  cases  are  reviewed,  and  our  view  of  them 
entirely  supported.  The  ground  uj^on  Avhich  the  sureties  were  released, 
in  the  case  of  Craig  &  Warner  v.  Helm  et  aL,  1  Oilman,  221,  was, 
[*355]in  *principle,  the  same  as  that  asserted  by  these  cases.  These 
authorities  by  no  means  sustain  the  position  that  the  omission 
set  up  in  these  pleas  is  sufficient  to  discharge  Holland.  No  court  has 
ever  so  decided,  and,  we  may  with  some  confidence  assert,  no  respecta- 
ble tribunal  will  ever  so  adjudge  the  law  to  be.  The  decision  in  the 
case  of  Pearl  v.  Wellmans,  4  Oilman,  395,  is  conclusive  upon  the  pro- 
priety of  the  rehearing,  and  of  the  reasonableness  of  the  time  in  which 
the  application  was  made.  It  can  not  Avith  truth  be  said  that  the  Judg- 
ment appealed  from  was  ever  reversed,  inasmuch  as  the  record  of  the 
issues  on  which  that  judgment  was  founded  was  never  before  the 
supreme  court,  until  the  term  at  which  the  judgment  was  affirmed. 

The  second  sjiecial  plea  is  substantially  defective.  It  is  so  uncertain 
that  no  issue  could  be  made  thereon.  It  does  not  show  the  extent  of 
the  alleged  loss.  This  plea  shows  that  Holland  was  indemnified:  and 
a  security  Avho  is  indemnified  by  his  principal  is  not  discharged  by  time 
being  given  to  the  principal  debtor,  nor  by  other  acts  done  %  the  cred- 
itor, increasing  the  risk  of  security.  Moore  v.  Paine,  12  Wend.,  123; 
Chilton  V.  Bobbins,  4  Ala.,  223;  Bradford  v.  Hubbard,  8  Pick.,  155.' 
Or,  if  discharged  at  all,  it  Avould  onlv  be  to  the  extent  of  the  loss  of  his 
indemnity  occasioned  by  the  act  of  tlie  creditor. 

There  Avas  no  error  in  admitting  the  certified  copy  of  the  final  order  of 
the  supreme  court.  It  was  })ertinent  to  the  issue,  and  was  not  secondary 
in  its  character  as  evidence  in  the  case.  Of  itself  it  was  evidence  of  the 
affirmance  of  the  judgment,  Avithout  the  introduction  of  the  antece- 
dent proceedings.  Lock  v.  Winston,  10  Alabama,  850-1;  Jones  v. 
Randall,  Cowper,  17;  Packard  v.  Hill,  7  Cowen,  434;  Rathbone  v. 
Rathbone,  10  Pick.,  1;  Garden  v.  Col.  Insurance  Co.,  7  J.  R.,  514. 

270 


i 


1849.]  Pearl  et  al.  v.  Wellmaist  et  al.  356-357 

Briefs  of  Counsel.     Opinion  of  the  Court. 

Nor  was  there  any  error  in  the  judgment  of  the  court  upon  the  facts. 
Admitting  the  record  introduced  by  the  defendant  did  show  the  judg- 
ment appealed  from,  and  intended  to  be  described  in  the  bond^,  still 
the  misrecital  of  the  judgment  in  the  bond  is  not  of  such  a  character 
as  would  prevent  a  recovery  on  that  instrument.  The  clerk  has  stated 
the  judgment  to  be  for  a  sum  which  is  the  precise  amount  of  the  debt 
and  damages,  added  together;  and  this  sum  he  denominates  debt, 
using  the  term  not  in  its  technical  sense,  but  as  it  is  used  in 
ordinary  acceptation  of  the  term,  *denoting  the  actual  amount  of[*356] 
the  indebtedness.  See,  on  this  point,  Fulcord  v.  Hamberlin,  4 
S.  and  M.,  650.  This  court  will  not  set  aside  the  verdict  of  a  jury,  or 
the  judgment  of  a  court,  merely  to  allow  to  the  defendant,  on  another 
trial,  the  benefit  of  a  mere  technicality,  to  defeat  a  judgment  in  other 
respects  righteous  and  just. 

Trumbull,  J.  In  April,  1846,  the  appellees  recovered  a  judgment  in 
the  court  below  against  Pearl,  from  which  an  appeal  Avas  allowed  to  the 
supreme  court,  on  the  ordinary  bond  in  such  cases,  with  Holland  as 
surety.  The  present  suit  was  brought  against  Pearl  and  Holland,  on 
the  appeal  bond,  the  non  payment  of  the  judgment  after  affirmance 
being  the  breach  assigned. 

Pearl  and  Holland  pleaded  jointly:  first,  non  est  factum ;  and,  sec- 
ondly, that  the  j  udgment  has  not  been  affirmed :  on  both  of  which,  issues 
were  taken.  Besides  these,  Holland  pleaded  separately:  first,  that  he 
was  a  surety  upon  the  bond  declared  on,  that  the  judgment  mentioned 
therein  was  reversed  at  the  December  term,  1846,  of  the  supreme  court, 
and  that  it  was  subsequently  affirmed  at  the  December  term,  1847,  of 
said  court,  upon  a  rehearing,  granted  upon  a  motion  which  was  not 
made,  nor  any  notice  thereof  given,  until  said  December  term,  1847; 
secondly,  Holland  pleaded  the  same  facts  set  forth  in  his  first  plea;  and 
also,  in  addition,  that  certain  securities  had  been  placed  in  his  hands 
to  indemnify  him  against  loss  in  going  security  upon  the  bond;  some 
of  which  securities  had  been  lost  by  the  negligence  and  delay  of  the 
appellees,  in  moving  for  a  rehearing. 

The  circuit  court  sustained  demurrers  to  each  of  these  separate  pleas. 
By  consent,  the  issues  of  fact  were  tried  by  the  court.  The  plaintiffs, 
without  objection,  read  the  bond  in  evidence;  which  bond  describes 
the  judgment  as  being  for  the  sum  of  "nine  hundred  and  nine  dollars 
and  forty-one  cents  debt,  and  seven  dollars  and  fifty  and  three-fourths 
cents  costs.""  To  prove  that  the  judgment  had  been  affirmed  in  the 
supreme  court,  the  plaintiffs  below  offered  in  evidence  the  final  order 
of  the  supreme  court,  in  a  case  between  the  same  parties,  and  appealed 
from  the  same  county,  but  no  further  identified  as  being  of  the  same 
judgment  recited  in  the  bond.  To  the  introduction  of  which, 
the  *defendants  objected,  unless  the  jDlaintiffs  would  state  that[*357] 
they  intended  to  follow  it  up  with  further  proof  of  identity. 
The  plaintiffs  refused  so  to  state.  The  court  overruled  defendants" 
objection,  received  said  final  order  in  evidence,  and  the  defendants 
excepted.  At  this  the  plaintiffs  closed.  The  defendants  then  offered 
in  evidence,  from  the  records  of  Tazewell  circuit  court,  a  judgment 
between  the  same  parties,  of  the  same  date  as  recited  in  the  bond,  for 
the  sum  of  "eight  hundred  and  fifty-one  dollars  and  fifty-five  cents, 
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the  debt  in  the  declaration  mentioned;  and  the  further  sum  of  fifty- 
seven  dollars  and  eighty-six  cents  damages,"  and  also  costs  and  charges, 
and  thereupon  closed.  The  court  found  the  issues  for  the  plaintiffs, 
and  gave  judgment  in  their  favor. 

The  sustaining  the  demurrers,  the  admitting  in  evidence  the  said 
final  order,  without  proof  of  identity,  and  the  finding  the  second  issue 
of  fact  for  the  plaintiffs,  are  relied  on  to  reverse  the  judgment. 

The  cu'cuit  court  committed  no  error  in  sustaining  the  demurrers 
to  the  separate  pleas  of  Holland.  The  fact  that  a  rehearing  was  allowed 
on  a  motion  made  at  a  subsequent  term,  is  conclusive  in  this  case;  at 
least  that  the  motion  was  made  in  proper  time.  That  question  can  not 
now  be  inquired  into.  The  appellees  took  all  the  steps  necessary  and 
appropriate  to  have  their  judgment  affirmed.  It  was  no  part  of  the  '; 
condition  of  the  bond  which  Holland  signed,  that  the  judgment  of  the 
supreme  court  should  be  obtained  at  the  earliest  practicable  moment. 
His  obligation  became  absolute  when  the  judgment  was  affirmed,  and 
the  circumstance  that  it  was  first  reversed  can  not  alter  the  case.  The 
reversal  having  been  subsequently  set  aside,  and  a  rehearing  granted, 
the  liability  of  Holland  is  the  same  as  if  no  judgment  of  reversal  had 
ever  been  entered.  The  appellees  were  neither  parties  nor  privies  to 
the  transactions  which  induced  Holland  to  sign  the  bond,  and  it  would 
be  strange,  indeed,  if  their  rights  were  to  be  prejudiced  because  he, 
without  any  act  of  theirs,  had  lost  the  securities  which  he  had  taken  for 
his  indemnity.  Had  they,  by  any  affirmative  act,  induced  Holland  to 
part  with  his  securities  to  his  prejudice,  the  case  might  be  different; 
but  the  rule  is  well  settled,  that  mere  passiveness  or  delay  in  proceed- 
ing against  the  princijaal  will  not  discharge  a  surety.  Hunt  v. 
[*358]^ri^^c7iaw,  2  Pick.,  581;  Fulton  v.  Matthews,  *16  John.,  433; 
Chitty  on  Cont.,  421.  Yet  it  often  happens  that  the  surety 
loses  the  means  of  indemnification  by  the  delay  of  the  creditor  in  pro- 
ceeding against  the  principal.  In  the  case  of  Baker  v.  Marshall,  16 
Vt.,  523,  the  creditor  dismissed  an  attachment  against  the  principal, 
which  had  been  levied  upon  property  sufficient  to  have  paid  the  debt, 
and  the  court  held  the  surety  liable,  though  the  principal  subsequently 
became  insolvent. 

At  the  present  term  of  this  court,  in  the  case  of  The  People  use  of 
Marhham  v.  White,  ante,  341,  it  has  been  decided,  that  a  surety  is  not 
released  by  the  delay  of  the  creditor  to  enforce  his  claim,  until  the 
principal,  by  operation  of  law,  is  discharged;  and  in  that  case,  although 
the  principal  was  deceased,  and  his  estate  had  been  finally  settled  for 
more  than  a  year,  so  that  no  claim  could  be  presented  against  it,  still 
his  surety  was  held  liable.  There  is  no  distinction  between  doing 
some  thing  which  lulls  the  security  to  his  prejudice,  and  omitting  to 
do  that  which  would  have  discharged  him,  or  put  it  in  his  power  to  pro- 
tect himself.  The  cases  referred  to  by  appellant's  counsel  all  proceed 
upon  the  ground  that  the  creditor  had  done  some  act  by  Avhich  the 
surety  had  lost  or  been  induced  to  neglect  the  means  Avhich  might 
have  been  used  for  his  indemnity.  Such  Avas  the  case  in  8  Pick.,  122, 
where  the  creditor  told  the  surety  the  debt  was  paid,  and  he  was  clear 
of  it.  The  court  held  that  the  surety  Avas  discharged,  if  he  had  lost 
an  opportunity  of  securing  himself  in  consequence  of  Avhat  the  creditor 
had  told  him.     With  cases  of  this  character  we  have  no  fault  to  find. 
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A  creditor,  who  by  any  act  of  his  has  induced  the  surety  to  believe 
that  he  was  discharged,  and  thereby  led  him  to  part  with  his  means  of 
indemnity,  ought  to  be  estopped  by  such  act  from  subsequently  pro- 
ceeding againstt  he  surety.  But  such  is  not  this  case.  The  most  that 
can  be  said  by  Holland,  is,  that  the  appellees  did  not  take  the  earliest 
possible  steps  to  have  the  judgment  affirmed,  and,  as  has  already  been 
shown,  mere  delay  to  proceed  against  a  principal  will  not  discharge  a 
surety.  If  Holland  is  compelled  to  pay  the  judgment  upon  the  bond, 
he  may  still  resort  to  the  securities  placed  in  his  hands  as  an  indem- 
nity, unless  he  has  lost  the  right  to  do  so  by  some  act  of  his  own. 

The  next  question  relates  to  the  admission  in  evidence  of  the 
final  order  of  the  supreme  court  for  the  purpose  of  showing  *that[*359] 
the  judgment  mentioned  in  the  declaration  had  been  affirmed. 
It  is  insisted  that  this  order,  though  evidence  of  the  affirmance  of 
some  judgment,  is  not  sufficient  evidence  of  the  affirmance  of  the  par- 
ticular judgment  apjDealed  from.  The  issue  was,  whether  the  judgment 
of  the  Tazewell  circuit  court,  in  the  declaration  mentioned,  had  been 
affirmed  in  manner  and  form  as  therein  alleged;  and  we  think  the  copy 
of  a  final  order  of  the  supreme  court,  showing  that  a  judgment  had 
been  affirmed  on  the  day  alleged,  between  the  same  parties,  and  from 
the  same  county,  was  of  itself  sufficient  to  justify  the  inference  that  the 
judgment  affirmed  was  the  same  one  described  in  the  declaration. 
This  precise  question  has  been  decided  in  the  case  of  Loch  v.  Winston, 
10  Ala.,  849,  where  it  was  held,  that  whenever  the  only  matter  to  be 
ascertained  is  the  existence  of  a  judgment,  the  exemplification  of  the 
judgment  is  sufficient  in  itself  without  proof  of  the  other  proceedings 
in  the  cause.  It  is  true,  the  court,  in  their  opinion,  say  nothing  about 
the  question  of  identity,  but  it  was  involved  in  the  decision  made  as 
completely  as  it  is  in  this.  In  an  action  upon  a  wager,  whether  a 
decree  in  chancery  would  be  reversed,  it  was  held  (Cowper,  17)  that  the 
decree  of  reversal  was  proper  evidence,  without  proof  of  the  other  pro- 
ceedings. But,  admitting  that  the  final  order  of  the  supreme  court 
was  prima  facie  evidence  of  the  affirmance  of  the  judgment  mentioned 
in  the  declaration,  it  is  next  insisted,  that  the  defendant  overcame  this 
prima  facie  proof,  by  introducing  in  evidence  the  record  of  a  judgment 
in  the  Tazewell  circuit  court,  between  the  same  parties,  and  of  the 
same  date  as  that  mentioned  in  the  bond,  but  varying  from  it  as 
defendants  insist.  The  only  variance  between  the  judgment  referred 
to  in  the  bond,  and  the  one  read  in  evidence  by  the  defendants,  consists 
in  this,  that  the  bond  refers  to  a  judgment  for  1909  41  debt,  and 
■  $7  50f  costs,  whereas  the  judgment  read  in  evidence  was  for  the  sum  of 
$851  55,  the  debt  in  the  declaration  mentioned,  and  the  further  sum 
of  $57  86  damages;  and  likewise  the  costs  and  charges  by  them  about 
their  suit  expended.  The  total  amount  of  the  debt  and  damages,  is  the 
precise  sum  mentioned  in  the  bond,  as  the  amount  of  the  recovery 
under  the  general  name  of  debt.  The  word  debt,  as  there  used,  is  not 
to  be  understood  in  the  technical  sense  which  it  has  when  applied  to  the 
form  of  an  action,  but  in  its  more  general  and  usual  sense,  as 
*indicating  the  total  amount  which  the  plaintiffs  had  recovered  [*3 GO] 
against  Pearl.  As  the  judgment  read  in  evidence,  and  that 
referred  to  in  the  bond,  agree  in  the  total  amount  of  the  recovery,  the 
omission  to  state  in  the  bond  how  much  of  the  judgment  was  in  debt 
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and  how  much  in  damages,  does  not  constitute  a  variance  between 
them. 

The  other  point  of  variance  insisted  upon  is,  that  the  Judgment  is  for 
costs  generally,  without  specifying  the  amount,  while  the  bond  refers 
to  a  judgment  for  $7  50f  costs.  In  the  case  of  Bryan  v.  White,  2 
Scam.,  47,  it  was  held,  that  a  variance  in  the  amount  of  costs,  as 
stated  in  an  original,  and  an  alias  writ  of  fieri  facias,  occasioned  by 
including  in  the  second  writ  the  costs  attendant  on  the  first,  was  not 
material,  and  the  court,  in  commenting  upon  the  manner  of  entering 
judgments  in  this  state,  say:  "in  the  first  place,  the  clerk  enters  the 
judgment  on  his  record,  and  costs  are  awarded  without  any  specifica- 
tion of  the  amount.  He  subsequently  makes  ujd  his  costs  without  any 
taxation  by  the  court,  and  inserts  them  in  the  writ  of  fieri  facias." 
The  practice  was  admitted  to  be  loose  and  somewhat  irregular,  yet  the 
court  gave  it  their  sanction. 

It  is  difficult  to  conceive  why  an  appeal  bond,  which  refers  to  the  judg- 
ment as  being  for  a  specific  amount  of  costs,  should  be  considered  as 
materially  varying  from  a  judgment  for  costs  generally,  when  an  exe- 
cution issued  upon  the  same  judgment,  for  a  specific  amount  of  costs 
would  not  be  obnoxious  to  the  same  objection.  It  would  be  going  too 
far  to  require  a  stricter  conformity  between  the  judgment  appealed 
from  and  that  referred  to  in  the  appeal  bond,  than  is  required  between 
a  judgment  and  the  execution  issued  upon  it. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 

[*361]*JoHiir  White   v.  James   D.  Morrison   et  ux.  and  Joseph 

B.  V.  Butler. 
Appeal  from  Pike. 

1.  Chancery  practice — oral  testimony.  The  statute  wtich  authorizes  evidence 
in  chancery  cases  to  be  given  orally,  was  only  designed  to  change  the  mode  of 
taking  testimony,  and  not  to  dispense  with  the  necessity  of  having  the  evidence 
in  the  record.  (1) 

Followed  —  Ward  «.  Owens,  13  111.,  ran's  Stat.,  eh.  51,  §  38.     Followed  in 

283;  Boot  v.  Eenwick,  15  111. ,  461;  Nich-  Ward  v.  Owens,  13  111.,  288.     The  testi- 

ols    1).    Thornton,    16    111.,    113;      Ex-  mony  must  be  reduced  to  writing  and 

PLAINED — Smith  v.  Newland,  40  111.,  appear  of  record,   M'Clay  v.  Norris,  4 

100;  Cited—  Osborne  v.  Horine,  17  111.,  Qilm.,  370;  Pankey  v.  Raum,  51  111.,  88; 

193;  Cost?).  Rose,  17  111.,  276;  Stacey  i).  M'Intosh  v.   Saunders,   68  111.,  128.     It 

Randall,  17  III.,  467;  Masterson  v.  Wis-  may  be  stated  in  the  decree,  in  a  bill  of 

would,  18111.,  48;. Moore  v.  School  Trus-  exceptions,  in  a  certificate  by  the  chan- 

tees,"  19111.,  83;  Rowans.  Bowles,  21  111.,  cellor,  or,  in  a  master's  report,  M'Intosh, 

17;  Reddick  v.  State  B'k,  27  111.,  145;  r.  Saunders,  68  III.,  128;  and  it  is  enough 

Ohling -u.  Luitjens,  33  111.,  23;  Kidderi).  if  the  facts  proved  be  stated,  without 

Aholtz,  36  111.,  478;  Fergus®.  Tinkham,  giving  a  minute  detail  of  the  answers 

38  111.,  407;  Lloyd  v.  Karnes,  45  111.,  63;  etc.  of  the  witness  on  the  stand.  Moor© 

Carmichael  v.  Reed,  45  III.,  108;  Ilall  v.  v.  School  Trustees,  19  111.,  83;  James  v. 

Towne,  45  111.,  493;  Hughes  v.  Wash-  Bushnell,  28  111.,  158;  Walker  v.  Carey, 

ington,  65  111.,  245;   M'Intosh  v.  Saun-  53  III.,  470.  All  the  proceedings  in  chan- 

ders,  68  111.,  128;  People -y.  Williams,  91  eery  are  either  in  writing  or  required 

111.,  87;  Kellogg  v.  Moore,  97  111.,  282;  to   be    reduced    to    writing,    Ferris  v. 

Bonnell  v.  Lewis,  3  Bradw.,  283;  Norton  M'Clure,  40  111.,  99.     An  api)ellate  court 

V.  Joy,  6  Bradw.,  406;  Slocum  v.  Slocum,  must  look  to  the  evidence  certified  in  the 

9  Bradw.,  143.  record.     If  that  fails  to  sustain  the  de- 

(1)  See  Stat.,  Ibrtsf,  Feb.  12,  L.,  1849,  cree  no  inference  can  be  indulged  that  i 

p.  133;  R.  S.,  1874,  p.  494,  §  38;  Coth-  the  chancellor  heard  other    evidence,  , 

274 


1849.] 


White  v.  Morrison  et  al. 


361 


Syllabus.      Statement  of  the  case. 


2.  Same — must  he  of  record.  When  this  statute  is  acted  on,  the  testimony  of 
the  witnesses,  or  the  facts  proved  by  them,  ought  still  to  appear  in  the  record. (2) 

3.  Same.  The  evidence,  or  the  facts  proved  by  it,  may  be  stated  in  the  decree, 
in  a  bill  of  exceptions,  in  a  certificate  of  the  judge,  or  in  a  master's  report.  It  is 
the  duty  of  the  circuit  court,  to  see  that  the  evidence  is  incorporated  into  the 
record  in  some  one  of  these  ways.  It  will  not  be  presumed,  that  any  other  proof 
was  made,  under  this  statute,  than  what  thus  appears  in  the  record.  (3) 

4.  Same — no  evidence  presumed  givoi.  A  general  reference  to  exhibits  in  a  de- 
cree, must  be  understood  as  including  only  those  appearing  in  the  record. 

5.  Same — allegata  et  probata.  A  complainant  can  not  allege  one  case  in  his  bill, 
and  make  proof  of  a  different  one.     His  allegations  and  proofs  must  correspond.  (4) 

6.  Same — replication.  Special  replications  in  cbancery  are  now  disused.  A  gen- 
eral replication  only  puts  in  issue  the  truth  and  sufficiency  of  the  matters  stated 
in  the  bill  and  answer.  A  party  maj%  in  an  original  bill,  anticipate  a  defence,  and 
allege  any  matter  necessary  to  explain  or  avoid  it;  or,  omitting  to  do  so,  on  the 
coming  in  of  the  answer,  he  may  introduce  the  new  matter  into  the  case  by  an 
amendment  of  the  bill. (5) 

This  was  a  bill  filed  in  the  Pike  circuit  court,  in  February,  1848,  by 
apjDellant,  against  the  appellees,  to  obtain  a  decree  for  the  foreclosure 
of  certain  mortgaged  premises.     The  mortgage  was  executed  to  appel- 

Brooks  V.  Martin,  64  111.,  389;  ex.  gr., 
where  the  issue  joined  demands  full 
proof,  as  of  an  alleged  indebtedness  un- 
der a  mortgage,    the    absence    of    the 


evidence  from  the  record  is  not  to  be  su^)- 
plied  by  presumption.  Ward  v.  Owens, 
13  111.,  283;  Wilson  v.  Kinney,  14  111.,  27; 
Nichols  V.  Thornton,  16  111.,  113;  Stacey 
u.  Randall,  17  111. ,  467;  Pankey  y.  Raum, 
51  111.,  88;  Thomas  v.  Adams,  59  111.,  233. 

(2)  Must  be  preserved  in  the  record, 
by  reducing  it  to  writing,  by  a  master  or 
some  one  else,  under  direction  of  the 
court,  Nichols  v.  Thornton,  16  111.,  113; 
Waugh  1}.  Robbins,  33  111.,  181;  Mason 
V.  Bair,  33  111.,  194;  Eaton  «.  Saunders, 
43  111.,  435;  Eaton  v.  Warren,  43  111., 
437;  Quigley  v.  Roberts,  44  111.,  503; 
Wilhite  V.  Pearce,  47  111.,  413. 

(3)  Evidence  in  depositions  on  file  are 
a  part  of  the  record  in  a  chancery  cause, 
without  certificate  of  the  judge  for  that 
purpose.  The  same  rule  prevails  as  to 
exhibits  made  part  of  the  bill  or  answer 
and  filed  therewith  and  the  court  will 
presume,  on  review,  they  were  consid- 
ered on  the  hearing.  As  to  the  other  evi- 
dence, to  sustain  the  decree,  it  must  be 
preserved  under  the  hand  and  seal  of 
the  chancellor  who  heard  the  cause,  or 
in  the  decree  itself.  When  not  so  pre- 
served no  presumption  will  be  indulged 
that  it  was  heard.  Moss  v.  M'Call  75  111., 
190.  It  may  be  preserved  by  bill  of  ex- 
ceptions, but,  strictly  speaking,  such  a 
bill  has  no  place  in  chancery,  Ferris  v. 
M'Clure,  40  111.,  99.  In  Smith  v.  New- 
land,  40  111.,   100,  the  court  explained 

•  itself  merely  to  have  mentioned  bills  of 
exceptions  as  one  mode  by  which  oral 

^testimony  may  be  preserved,  without  in- 
tending to  intimate  such  bills  are  to  be 
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introduced  into  chancery  practice  for 
any  other  purpose  or  with  a  view  of  al- 
leging exceptions  to  the  rulings  of  the 
chancellor;  a  certificate  of  evidence, 
signed  by  the  chancellor  is,  as  matter  of 
form,  preferable  to  a  bill  of  exceptions; 
it  is  more  in  harmony  with  chancery 
practice.  Smith  v.  Newland,  40  111.,  100; 
Ferris  v.  M'Clure,  40  111.,  99.  Such  cer- 
tificate may  be  as  to  the  whole  evidence 
and  made  akin  to  a  bill  of  exceptions  as 
to  testimony  introduced  orally,  Hol- 
bridge  v.  Bailey,  4  Scam.,  124.  A  reci- 
tal of  the  facts  proved  in  the  decree  is 
sufficient  preservation  of  the  evidence, 
Martin  v.  Hargardine,  46  111.,  822;  Wal- 
ker «.  Carey,  53  111.,  470,  and,  since  the 
passage  of  the  act  of  1849,  it  has  been 
the  settled  practice  so  to  preserve  the 
evidence  or  by  master's  report,  Cooley 
v.  Scarlett,  38  111.,  316.  Such  recitals  can 
not  be  questioned  on  error  or  appeal 
more  than  can  a  bill  of  exceptions  in  a 
case  at  common  law,  and  unless  in  such 
case,  all  the  evidence  heard  on  the  hear- 
ing be  preserved  and  brought  up,  the 
finding  will  be  presumed  supported  by 
evidence  heard  and  not  preserved,  Allen 
V.  LeMoyne,  102  111.,  25;  if  a  party  be 
not  satisfied  with  the  finding  it  is  his 
duty  to  insist  on  a  certificate  of  evidence 
or  a  bill  of  exceptions.  Walker  v.  Carey, 
53  111.,  470;  Walker  i\  Abt,  83  111..,  226; 
Sheen  v.  Hogan,  86  111.,  16;  Dalton  v. 
Roach,  89  111.,  85;  see  Corbus  v.  Teed, 
69  111.,  205;  Thomas  v.  Adams,  59  111.. 
223. 

(4)  See  Morgan  v.  Smith,  ante,  p.  194 
and  note  4. 

(5)  R.  S.,  1845,  p.  96,  §  32;  R.  S.,  1874, 
p.  201,  §  28;  Cothran's  Stat.,  ch.  22, 
^28. 
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lant  on  26th  March,  1842,  and  acknowledged  by  Morrison  and  wife  on 
the  same  day.  After  the  execution  of  the  mortgage,  Morrison  con- 
veyed the  mortgaged  premises  to  Butler,  the  other  appellee,  on  the 
30th  day  of  June,  1843.  Butler  signed  the  following  statement,  writ- 
ten upon  said  mortgage: 

"June  30,  1843. — I  do  hereby  acknowledge  that  I  was  well  apprised 
of  the  execution  of  this  mortgage  deed  being  in  the  hands  of  John 
White  of  Scott  county,  previous  to  the  purchase  which  I  made  of  the 
same  property  from  James  D.  Morrison,  known  and  described  in  this 
mortgage,  also  in  my  deed,  known  as  lots  number  thirty-six  and  thirty- 
seven,  in  Peters'  addition  to  the  town  of  Pittsfield;  and  I  admit  the 
same  to  be  put  on  record,  and  to  the  preference  of  my  deed. 

"Joseph  B.  V.  Butler." 

The  mortgage  was  conditioned  for  the  payment  of  a  note  of  Morri- 
son to  White,  dated  26th  March,  1842,  due  in  one  year,  for  two  hun- 
dred and  forty-live  dollars,  with  twelve  per  cent,  interest.  The 
[*3 62]  mortgage  was  recorded  in  Pike  county,  the  day  of  the  *date  of 
Butler's  agreement.  Morrison  and  wife  having  failed  to  an- 
swer, the  bill  was  taken  for  confessed  as  to  them.  Butler  filed  an 
answer  to  the  bill,  in  which  he  admits  the  execution  of  the  note  and 
mortgage,  and  the  conveyance  of  the  mortgaged  premises  to  himself, 
as  stated  in  the  bill.  Admits  that  he  purchased  with  knowledge  of 
the  mortgage,  and  that  he  signed  the  foregoing  agi'eement,  written 
upon  the  back  of  it;  but  denies  any  promise  to  pay  the  mortgage. 
The  answer  further  states,  that  at  September  term,  1840,  of  the  Pike 
circuit  court,  one  James  H.  Johnson  recovered  a  judgment  against 
Morrison  for  two  hundred  and  fifty-nine  dollars  and  seventy  cents;' ,; 
that  on  the  8th  November,  1845,  an  execution  was  issued  on  said 
judgment,  which  was  levied  on  said  premises,  and  sold  by  the  sheriff 
to  Jackson  Grimshaw,  who  assigned  the  certificate  of  purchase  to 
Butler,  the  respondent;  that,  by  reason  thereof,  the  sheriff,  in  pursu- 
ance of  said  sale  and  assignment,  gave  Butler  a  deed  for  the  said 
premises.  The  answer  further  denies  a  promise  to  withhold  the  pur- 
chase money  from  Morrison,  or  that  the  purchase,  under  the  execution, 
against  Morrison,  was  upon  any  condition  that  the  rights  of  the  com- 
plainant should  not  be  prejudiced. 

The  cause  was  heard,  on  the  bill,  answer  of  Butler,  replication  and 
depositions,  before  Minsliall,  judge,  at  September  term,  1849,  who 
entered  a  decree  dismissing  the  bill.  The  complainant  prayed  this 
appeal,  and  assigned  for  error  the  dismissal  of  the  bill. 

J.  Grimshaw,  for  appellant:  1.  Butler's  answer  not  being  sworn 
to,  has  no  greater  effect  as  evidence  than  the  bill.  Eev.  Stat.,  1845, 
96,  sec.  21.  It  performs  the  office  of  pleading  alone,  and  assists  in 
making  up  the  issues.  4  Scam.,  20,  Nillis  ct  al.  v.  Henderson.  Re- 
plication being  filed,  Butler  was  bound  to  prove  any  facts  set  up  by 
him  in  his  answer,  to  avoid  relief  asked  for  in  the  bill.  Jameson  v. 
Conway,  5  Gilman,  229.  Answer  of  Butler  may  be  used  by  com- 
plainant, to  show  what  the  answer  admits;  but  so  far  as  it  sets  up  new 
matter,  in  avoidance  of  White's  demand,  such  new  matter  must  be 
sustained  by  proof.  Hart  v.  Ten  Eyck,  2  Johns.  Ch.,  90,  and  note. 
Allegations  in  bill  material  to  relief  were  admitted  by  answer.     Butler 
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sets  up  by  answer,  an  assignment  to  him  of  a  certificate  of  pur- 
chase, on  a  sale  of  the  *mortgaged.  property  on  execution,  issued  [*3 63] 
on  judgment  older  than  mortgage.  He  files  a  copy  of  sheriffs 
deed,  as  exhibited,  with  answer,  but  does  not  say  he  paid  for  it.  Butler 
was  bound  to  make  strict  proof  of  this  new  matter  in  defence,  by  pro- 
ducing Judgment,  execution  and  sheriffs  deed:  the  original,  not  a  copy. 
Eecord  shows  nothing  but  this  copy.  Jameson  v.  Conway,  5  Gilman, 
231. 

2.  Admitting,  for  sake  of  argument,  that  there  is  some  testimony 
.that  Butler  has  acquired  a  sheriff's  deed  under  Johnson's  judgment,  it 

should  avail  him  nothing  in  this  cause.  On  the  principle  decided  in 
Smith  V.  Brown,  5  Grilman,  311,  Butler,  by  his  agreement  with  Mor- 
rison, was  not  bound  to  pay  any  thing  after  1st  November,  1844,  unless 
Morrison,  before  that  time,  paid  off  these  liens.  After  that  date  he 
had  means  in  his  own  hands,  and  had  the  right,  by  the  agreement  with 
Morrison,  to  pay  them  off  himself.  Any  payment  made  to  Morrison 
after  November  1,  1844,  was  made  in  his  own  wrong.  This  title  inured 
to  benefit  of  White.  Morrison  paid  the  only  consideration  that  was 
paid.     Eev.  Stat.,  1845, 104,  sec.  7;  Frisby  v.  Ballance,  2  Gilman,  145. 

3.  White,  the  mortgagee,  before  the  sale  under  Johnson's  judgment, 
had  the  legal  title.  Butler  was  a  purchaser  of  Morrison^s  equity  of 
redemption,  prior  to  Wright's  mortgage,  and  with  express  notice  of  the 
mortgage.  In  order  to  avail  himself  of  this  Johnson  title,  he  must  pre- 
sent himself  in  the  attitude  of  a  hona  fide  purchaser;  he  must  have 
purchased  in  good  faith,  without  notice,  for  a  valuable  consideration, 
which  has  been  actually  paid.  He  must  show  that  he  would  be  hurt 
by  this  decree.  He  must  show  that  in  good  faith  he  has  acquired  some 
paramount  legal  title,  since  June,  1843,  when  he  signed  the  memoran- 
dum on  the  mortgage,  and  that  he  has  actually  paid  for  such  title. 
Morison  having  repaid  to  Butler  all  that  Butler  paid  for  this,  Johnson, 
title,  Butler  stands  precisely  where  he  did  when  he  signed  the  memo- 
randum. Jewett  V.  Palmer,  7  Johns.  Ch.  67;  Tourville  v.  Naish,  3 
Peere  Williams,  307;  Murray  i!n  Finester,  2  Johns.  Ch.  156;  Nellwyn 
V.  Lee,  9  Vesey,  jr.,  32;  Beekman  v.  Frost,  18  Johns.,  562;  Hewlett 
V.  Thompson,  1  Iredell's  Ch.,  375.  The  cases  of  Powell  et  al.  v.  Jef- 
fries, 4  Scam.,  389;  Lambert  v.  Nanny,  2  Mumford,  196,  are  strongly 
in  point. 

*WiLLiAMS  &  Lawrence,  for  appellees:  1.  The  complainant[*364] 
is  not  entitled  to  relief,  unless  the  proof  supports  the  case  made 
in  his  bill.     M'Kay  v.  Bissett,  5  Gilman,  501. 

2.  The  defendant,  Butler,  was  not  disabled,  by  the  fact  of  his  having 
purchased  from  White,  from  also  purchasing  the  property  at  the  sher- 
iff's sale  on  Johnson's  judgment.  He  had  the  same  liberty  of  pur- 
chasing at  sheriff's  sale  as  any  other  person;  and  the  purchaser  at  that 
sale  took  a  title  relating  back  to  the  time  when  the  lien  of  Johnson's 
judgment  attached.     Martin  v.  Dryden,  1  Gilman,  187. 

3.  The  cases  cited  by  the  counsel  for  the  complainant  relate  to  a  pur- 
chase made  by  one  person  of  another,  with  notice  of  an  outstanding 
equity  in  a  third  person.  In  such  cases,  the  purchaser  of  the  legal 
title  IS  made  a  trustee  for  the  holder  of  the  equity.  But  these  are 
cases  where  the  equity  and  the  legal  title  come  from  the  same  person. 
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No  case  can  be  found  where  the  purchaser  of  the  legal  title  is  made  a 
trustee  for  the  holder  of  the  equity,  unless  the  equity  and  the  legal  title 
are  derived  from  the  same  person,  or  unless  there  is  some  fraud  in  the 
acquisition  of  the  legal  title. 

Treat,  C.  J.  This  decree  can  not  be  affirmed.  The  case  shows  a 
clear  right  in  the  com2)lainant  to  a  foreclosure  of  his  mortgage,  unless 
the  defendant  Butler,  made  full  proof  of  his  defence.  He  alleges  in 
his  answer,  that  he  had  acquired  the  legal  title  to  the  mortgage  premi- 
ses, by  virtue  of  a  sale  and  sheriff's  deed,  founded  on  a  judgment  re- 
covered against  the  mortgagor  before  the  execution  of  the  mortgage. 
The  sheriff's  deed,  although  referred  to  as  an  exhibit  in  the  answer, 
does  not  appear  to  have  been  produced  and  proved.  If  introduced  and 
proved  as  an  exhibit,  on  the  hearing,  it  would  have  been  filed  with  the 
papers  of  the  case  and  copied  into  the  transcript  sent  to  this  court. 
Holdridge  v.  Bailey,  4  Scammon,  124.  But  it  is  contended  that  the 
existence  of  the  judgment  and  the  proceedings  under  it,  is  admitted  by 
the  bill.     Such  is  not  the  fact.     The  bill  states  that  the  defendant, 

Butler,  pretends  that  he  has  purchased  the  premises,  under  a 
[*365]judgment  older  than  the  mortgage,  and  then  charges  *that  it 

would  be  inequitable  in  him  to  set  up  the  purchase  to  defeat  the 
mortgage,  inasmuch  as  he  had  agreed  to  pay  off  the  mortgage.  This 
statement  does  not  dispense  with  proof  of  the  allegations  of  tlie  answer. 
It  is  not  an  admission  that  there  was  such  a  judgment,  or  that  such 
proceedings  were  had  under  it.  The  bill  anticipates  a  particular  de- 
fense, without  conceding  it  to  be  true.  We  are  asked,  however,  to  pre- 
sume that  proof  of  the  defence  was  made  orally  at  the  hearing,  under 
the  provisions  of  the  act  of  the  12th  of  February,  1849,  which  declares 
"that  hereafter,  on  the  trial  of  any  suit  in  chancery,  the  evidence  on 
the  jDart  of  either  plaintiff  or  defendant  may  be  given  orally,  under  the 
same  rules  and  regulations  as  evidence  in  cases  at  common  law;  pro- 
vided, however,  that  depositions  taken  in  pursuance  of  law  nuiy  still 
be  read  in  evidence,  as  if  this  act  had  not  been  passed.  "  Acts  of  1849, 
page  133.  Previous  to  the  passage  of  this  act,  the  testimony  in  con- 
tested chancery  cases,  was  taken  down  in  writing  in  the  form  of  dejio- 
sitions,  except  where  the  witnesses  were  examined  orally  before  a  mas- 
ter, and  the  facts  jjroved  by  them  reported  to  the  court,  and  when  the 
proof  of  exhibits  was  made  viva  voce  at  the  hearing.  And  the  deix)si- 
tions,  the  master's  rej)ort,  and  the  exhibits  Avere  filed,  and  made  part 
of  the  record  of  the  case.  M^Clay  v.  Norris,  4  Gilman,  370.  We  are 
of  tlie  opinion  that  this  act  was  only  designed  to  change  the  uuide  of 
taking  testimony,  and  not  to  dispense  with  the  necessity  of  the  testi- 
mony appearing  in  tlie  record.  The  parties  are  permitted  to  produce 
their  witnesses  in  open  court,  and  have  them  examined  orally.  The 
object  was  to  avoid  the  inconvenience,  expense  and  delay  attending 
the  preparation  of  a  case  for  hearing,  where  the  evidence  must  betaken 
by  depositions.  When  this  statute  is  acted  on,  the  testimony  of  the 
witnesses,  or  the  facts  proved  by  them,  ought  still  to  appear  in  the  rec- 
ord. It  may  be  stated  in  the  decree;  in  a  bill  of  exceptions;  in  a  cer- 
tificate of  the  judge,  or  in  a  master's  report.  We  conceive  it  to  be  the 
duty  of  the  circuit  court  to  see  that  the  testimony  is  incorporated  in  the 
record,  in  some  one  of  these  ways.     This  court  will  not  presume  that 
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any  other  proof  was  made  than  what  is  thus  stated  in  the  record.  In 
this  case,  the  decree  recites  that  the  canse  was  heard  on  the  bill,  answer, 
replication,  exhibits  and  depositions.  The  record  fails  to  show 
that  *any  proof  was  made  of  the  sheriff's  deed.  The  exhibits [*366] 
referred  to  in  the  decree  must  be  understood  as  including  only 
those  appearing  in  the  record.  For  this  defect  in  the  proof  of  the 
defendant,  the  decree  must  be  reversed.  Instead  of  a  decree  being 
entered  in  this  court,  the  cause  will  be  remanded,  that  the  parties  may 
have  an  opportunity  to  present  the  whole  case  on  the  merits.  It  may 
not  be  improper  to  make  some  further  suggestions  respecting  the  case. 
It  was  insisted  on  the  argument  that  the  complainant  was  entitled  to  a 
decree  of  foreclosure,  even  if  the  allegations  of  the  answer  were  true, 
inasmuch  as  he  proved  that  the  purchase  under  the  judgment  was  made 
with  the  money  of  the  mortgagor.  If  such  was  the  fact,  Butler  can 
not  assert  title  under  the  sheriff's  deed,  to  the  prejudice  of  the  mort- 
gage, because,  in  equity,  it  was  the  purchase  of  the  mortgagor,  and 
inured  to  the  benefit  of  the  mortgagee.  But  the  complainant  has  not 
made  a  case  by  his  bill,  that  will  authorize  him  to  defeat  the  purchase 
on  this  ground.  He  seeks  to  avoid  the  purchase  on  the  ground  that 
Butler  was  personally  liable  for  the  payment  of  the  mortgage.  He  can 
not  allege  one  cause  for  relief  against  the  purchaser,  and  make  out  his 
case  by  proof  of  a  different  one.  His  proof  must  correspond  with  the  al- 
legations he  has  made,  and  not  be  inconsistent  therewith.  He  must 
stand  or  fall  with  the  case  made  in  his  bill.  M'Kny  v.  Bissett,  5  Gril- 
man,  499.  Special  replications  in  chancery  are  now  disused.  A  gen- 
eral replication  only  puts  in  issue  the  truth  and  sufficiency  of  the  mat- 
ters stated  in  the  bill  and  answer.  If  it  is  necessary  for  a  complainant 
to  put  in  issue  any  fact  on  his  part,  in  avoidance  of  matters  set  up  by 
the  defendant,  he  must  do  it  by  proper  charges  in  his  bill.  He  may,  in 
the  original  bill,  anticipate  the  defence  that  will  be  made,  and  allege  any 
matter  necessary  to  explain  or  avoid  it;  or,  omitting  all  reference  to 
the  defence,  he  may,  on  the  coming  in  of  the  answer,  introduce  the 
new  matter  into  the  case,  by  an  amendment  to  the  bill.  Story's  Eq.  PI., 
sec.  878;  TarltonY.  Vietes,  1  Oilman,  470. 

The  decree  of  the  circuit  court  will  be  reversed,  with  costs,  and  the 
cause  remanded,  with  leave  to  the  complainant  to  amend  his  bill. 

Decree  reversed. 


♦William  Fete  v.  The  Peesideistt,  Directors  akd  Com-  [*367] 
PANY  OF  THE  Bank  of  Illinois,  for  the  use  of  John  J.  Har- 
din et  al.{l) 

Appeal  from  Calhoun. 

1.  Party  to  suit  —  claimant  of  title  parainount.  A  person  who  claims  under 
a  title  paramount,  or  prior  to  that  sought  to  be  enforced  by  a  bill  in  chancery,  and 
whose  interests  and  title  are  not  affected  by  the  relief  prayed  for,  need  not  be 
made  a  party  to  such  bill. (2) 

Approved  —  Eason  v.    Chapman,  21  Downs,  83  111.,  570;  GifEord  ■;;.  People, 

m.,  33;  Massey  v.  Farm.  Nat.  B'k,  104  87  111.,  210. 

m.,  327;   Cited  —  Voris  v.  Thomas,  12  (1)  Continuation   of  case   of   Frye   v. 

111.,  442;  ColUns  v.  Carlile,  13  111.,  354;  Bank  of  111.,  5  Gilm.,  332. 

Ralston  v.  Hughes,  13 III.,  469;  Crabtree  (2)  See  Scott  v.  Moore,  3  Scam.,  316; 

«.  Hagenbaugh,  25  HI.,  233;  Dimick  v.  Gilham  v.  Cairns,  Breese,  124,  and  note 
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2.  Witness  —  impeachment.  It  is  only  the  general  character  of  a  witness  for 
truth  and  veracity,  that  should  be  inquired  into,  upon  an  impeachment  of  his 
testimony.  (3) 

3.  Mortgage — priority  of  lien.  A  subsequent  mortgagee  upon  the  same 
premises,  for  an  existing  debt,  is  entitled  to  precedence  of  advances  made  by  a 
prior  mortgagee,  who  has  notice  of  the  second  mortgage. 

1,  as  to  parties  in  chancery;  see,  also,     or  he  is  not  to  be  heard,  Cook  v.  Hunt, 


Hoare  v.  Harris,  ante,  p.  24. 

(3)  A  witness  is  not  to  be  impeached 
by  proof  of  special  or  particular  acts 
done.  The  only  presumption  in  respect 
of  character,  in  this  regard  is,  that  he  is 
at  all  times  prepared  to  support  his  gen- 
eral character,  Sheahan  v.  Collins,  20 
111.,  325;  Gifford  v.  People,  87  111.,  210; 
therefore,  general  reputation  only  can 
be  inquired  into  and  this  inquiry  is 
confined  to  general  character  for  truth 
and  veracity,  in  all  cases,  save  in  prose- 
cutions for  rape,  assault  with  intent 
to  commit  rape,  and  indecent  assault 
and  like  causes  where  the  character  of 
prosecutrix  for  chastity  may  be  inquired 
of,  Dimick  v.  Downs,  82  111.,  570;  Flans- 
burgh  V.  Basin,  3  Bradw.,  531.  The  wit- 
ness produced  to  impeach  another  must 
be  able  to  state  what  is  generally  said  of 
the  person  by  those  among  whom  he  as- 
sociates and  by  whom  he  is  known,  and 
it  is  this  only  which  constitutes  his  gen- 
eral reputation  or  character,  Crabtree  t. 
Kile,  21  111.,  180.  A  proper  interroga- 
tory is  to  ask  the  impeaching  witness  if 
he  is  acquainted  with  the  general  repu- 
tation of  that  other  for  truth  and  vera- 
city among  his  neighbors  and  those  with 
whom  he  associates,  Crabtree  v  Hagen- 
baugh,  25  111. ,  233,  and  the  witness  may 
answer  without  first  stating  that  he  has 
heard  a  majority  of  all  his  neighbors 
speak  of  his  character  for  truth  and  ve- 
racity, Crabtree  v.  Hagenbaugh,  25  111., 
234;  Crabtree  «.  Kile,  21  111.,  180;  but 
he  should  affirmatively  answer  the  prin- 
cipal interrogatory  before  he  is  suffered 
to  proceed  as  to  that  character,  Foulk  v. 
Eckert,  61  111.,  318.  If  the  impeaching 
witness  answer  affirmatively,  the  ques- 
tion is,  whether,  from  that  reputation, 
he  would  believe  him  under  oath,  Eason 
v.  Chapman,  21  111.,  33.  It  was  held  to 
be  error,  where  a  witness  to  impeach 
said  the  "general  reputation"  of  a  wit- 
ness "for  truth  and  veracity  was  not 
very  good,"  to  allow  the  question  "  from 
that  reputation  would  you  or  not,  in  a 
case  where  he  was  personally  interested, 
bi^lieve  him  under  oath  "  and  permit  an 
answer,  Massey  v.  Farm.  Nat.  B'k,  104 
111.,  327.  A  witness  being  impeached, 
to  sustain  him,  the  witness  must  swear 
he  knows  the  general  character  of  the 
impeached  witness  for  truth  or  veracity 


24  111. ,  535.  Generally  the  inquiry  should 
be  directed  to  the  character  of  the  wit- 
ness for  truth  at  the  time  he  gives  his 
testimony;  but,  it  is  within  the  sound 
legal  discretion  of  the  trial  court  to  de- 
termine how  far  his  general  reputation 
at  a  former  period  and  in  another  neigh- 
borhood, where  he  resided,  is  admissi- 
ble. Brown  v.  Luehrs,  1  Bradw. ,  74. 

It  is  not,  however,  essential  to  justify 
a  jury  in  refusing  to  give  credit  to  the 
testimony  of  a  witness  that  he  be  im- 
peached bv  evidence  of  bad  character, 
Corgan  v.'Fvevf,  19  111.,  626.  He  may 
be  impeached  by  other  witnesses,  as 
stated,  but,  also,  by  his  manner  on  the 
stand,  his  feelings  toward  the  parties 
litigant,  inconsistency  of  statement, 
want  of  intelligence  or  means  of  knowl- 
edge of  the  facts  about  which  he  testi- 
fies, Rankin  «.  Crow,  19  111.,  626.  So 
any  witness  may  be  shown  incapacitated, 
as  that  he  is  intemperate,  vindictive,  or 
of  weak  intellect.  Rector  v.  Rector,  3 
Gilni.,  105,  or,  by  contradictory  state- 
ments made  by  him,  if  the  proper  foun- 
dation for  the  admission  of  such  testi- 
mony be  laid,  by  calling  his  attention  to 
the  alleged  statement,  with  incident  of 
person,  time  and  place,  Cook  v.  Hunt,  24 
111.,  535;  Eason  v.  Chapman,  21  111.,  33; 
Presley  v.  Powers,  82  111.,  125;  Root  v. 
Wood,  34  111.,  283;  Regnier  v.  Cabot,  2 
Gilm.,  34;  M'Coy  v.  People,  71  111.,  Ill; 
but,  not  without  such  foundation  laid, 
Root  V.  Wood,  34  111.,  283;  Miner  v. 
Phillips,  42  111.,  123;  Winslow  v.  New- 
Ian,  45  111.,  145;  though,  in  such  case 
it  is  not  necessary  to  point  out,  to  the 
witness,  every  circumstance  of  identity. 
It  is  sufficient  if  the  particular  declara- 
tion is  so  pointed  out  that  the  mind  of 
the  witness,  he  being  of  ordinary  appre- 
hension, is  called  to  the  statement,  if 
such  was  in  fact  made  by  him,  (torloff 
«.  Henry,  14  111.,  384;  Richardson  v. 
Kelly,  85  111.,  491;  N.  W.  Ry  Co.  v. 
Hack.  66  111.,  238,  and  it  will  suffice 
that  the  substance  of  the  admission  or 
statement  is  presented  to  him,  Craig  v. 
Rohrer,  62  111.,  325.  While  this  man- 
ner of  impeachment  is  proper,  and  while 
the  making  of  statements  at  variance 
with  the  testimony  given  on  the  trial 
has  a  direct  tendency  to  impeach  either 
the  veracity  or  the  memory  of  the  wit- 
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4.  Tax  sale  —  mortgagor  not  defeat  mortgage  hy  purchase.  It  would  be  inequit- 
able to  allow  a  mortgagor  to  suffer  the  mortgaged  lands  to  be  sold  for  taxes,  by 
buying  them  in  himself,  to  defeat  the  lien  of  the  mortgage. (4) 

The  merits  of  this  suit  in  chancery  are  suflBciently  stated  in  the 
opinion.  The  decree  appealed  from  was  a  pro  forma  decree,  entered 
at  October  term,  1849,  by  Woodson,  judge. 

BiLLiKGS  &  Parsons  and  E.  Keating,  for  appellant:  The  interest 
which  disqualifies  a  witness,  is  an  interest  in  the  result  of  the  cause, 
namely:  that  all  concerned  in  the  demand  ought  to  be  made  partners  in 
equity:  not  all  concerned  in  the  subject  matter,  respecting  which  a 
thing  is  demanded,  but  all  concerned  in  the  very  thing  which  is 
demanded  —  the  matter  petitioned  for  in  the  prayer  of  the  bill  —  in 
other  words,  the  object  of  the  suit.  Stor3r's  Eq.  PL,  95,  note;  ibid, 
sec.  76.  Tested  by  this  rule,  the  depositions  of  Joseph  Harrison, 
Stephen  Morris,  Henry  Gr.  Hart  and  Hiram  Sergeant,  taken  by  the 
defendants  in  error  must  be  excluded.  The  record  shows  that  other 
parties  should  have  been  made  to  the  bill.  In  a  bill  to  forecl©se  a 
mortgage,  prior  incumbrancers  must  be  made  parties.  Finley  v.  Bank 
United  States,  6  Cond.  E.,  320;  Haines  v.  Beach,  3  J.  C.  R.,  459; 
Ensworth  v.  Lambert,  4  J.  C.  R.,  604;  McGown  v.  Yerks,  6  ibid,  449; 
Story's  Eq.  PL,  sec.  193.  The  defendant  may  not  only  raise  the 
objection  at  the  hearing,  for  want  of  proper  parties,  but  the  court 
itself  may  raise  the  objection,  when  determining  the  cause.  1  Barb. 
Ch.  Practice,  331.  The  examination  as  to  the  credit  to  be  given  to 
the  testimony  of  a  witness,  must  be  confined  to  general  credit,  by  pro- 
ducing witnesses  to  swear  that  the  person  is  not  to  be  believed  on  oath. 
Troup  V.  Sherwood,  3  J.  C.  R.,  563;  Commonwealth  t;.  Church- 
ill, 11  *Metcalf,  538;  Noel  v.  Dickey,  3  Bibb,  268;  Gilchrist  ^;.[*368] 
M'Kee,  4  Watts,  380;  United  States  v.  Vansyckle,  2  McLean, 
219;  Ford  v.  Ford,  7  Humphrey,  100;  Bakeman  v.  Rose  and  wife,  14 
Wend.,  110;  Rector  v.  Rector,  3  Gilm.,  117.  The  declarations  of 
John  Shaw,  that  he  had  given  a  mortgage  on  the  lands  to  Frye,  which 
he  subsequently  mortgaged  to  the  complainants,  made  before  the 
mortgage  was  executed  to  the  complainants,  are  admissible  in  evidence. 
1  Greenleaf  Ev.,  sees.  125, 149;  West  Cambridge  v.  Lexington,  2  Pick., 
638;  Davis  v.  Pierce  et  al.,  2  Durnford  and  East,  20;  Carne  v.  Nicoll, 
27  English  Com.  L.  R.,  446;  Woolway  v.  Rowe,  28  ibid,  52;  Beers  v. 
Hawley,  2  Conn.,  469-70;  Demming  v.  Carrington,  12  Conn.,  1; 
Norton  v.  Pettibone,  7  Conn.,  323;  Ramsbottom  v.  Phelps,  18  ibid, 
285.  The  mere  silence  of  a  prior  mortgagee  is  not  sufficient  to  post- 
pone the  prior  mortgage.  There  must  be  actual  fraud  charged  and 
proved.     Brinkerhoff  v.  Lansing,  4  J.  C.  R.,  66;  Berry  v.  Mutual  Ins. 

ness,  it  is  still  for  the  jury  to  determine  prove  a  different  state  of  facts  as  to 
to  what  extent  his  credibility  is  affected,  them,  Sconce  «.  Henderson,  102  111.,  376; 
Craig  13.  Rohrer,  63  111.,  325.  Should  Holmes  «.  Stateler,  17  111  ,  453;  Black- 
the  witness  be  a  party  to  the  suit,  how-  burn  v.  Mann,  85  HI.,  222.  If  the  wit- 
ever,  such  statements  stand  differently;  ness  denies  recollection  of  the  statement 
tiiey  are  admissible,  without  foundation  inquired  of  witnesses  may  still  be  called 
laid,  as  declarations  or  admissions  of  a  to  show  he  made  it.  Wood  v.  Shaw,  48 
party  in  interest,   M'Coy  v.  People,  71  HI.,  273. 

111.,  111.     In  regard  to  this  cause  of  im-  (4)  ggg  c^oteau  v.  Jones,  ante,  p.  300 

peachment  it  is  not  allowable  to  exam-  ^nd  note  6. 
ine   as  to  irrelevant   matter  and   then 
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Co.,  2  ibid,  607;  1  Story  on  Equity,  380,  sec.  384  to  393.  Sums  subse- 
quently lent  on  notes,  if  distinctly  agi-eed  at  the  time  to  be  on  the 
security  of  the  mortgaged  property,  will  be  allowed  to  be  tacked. 
Matthews  v.  Cartwright,  2  Atk.,  347;  1  Story's  Eq.,  sec.  416,  417;  4 
Kent,  175;  Brinkerhoff  v.  Marvine,  5  J.  C.  R.,  325.  A  voluntary 
conveyance  made  without  consideration,  by  a  person,  whether  insolvent 
or  not,  can  not  be  avoided  by  a  subsequent  creditor,  unless  it  is  proved 
that  the  conveyance  was  made  for  the  express  purpose  of  defrauding 
such  creditor.  Howe  v.  Ward,  4  Grreenleaf,  198,  and  the  numerous 
authorities  there  referred  to. 

D.  A.  Smith,  for  appellees:  Complainants  in  their  bill  and  amended 
bill  aver,  that  mortgage  to  Frye  was  antedated,  and  fraudulently  recorded, 
as  of  a  date  some  years  before  it  was  executed;  that  it  was  for  an  inade- 
quate consideration,  and  given  to  secure  Frye  in  an  ostensible  sum, 
amounting  to  much  more  than  Shaw  really  owed  him;  that  it  was  not 
ionafide,  but  was  made  with  the  intent  to  delay,  hinder  and  defraud 
the  creditors  of  Shaw.     These  are  the  issues  to  be  tried  in  the  case. 

When  consideration  is  impeached  by  proof  of  suspicious  cir- 
[*369]cumstances  or  badges  of  fraud,  the  onus  prohandi  of  *considera- 
tion  relied  upon  by  the  mortgagee,  is  devolved  on  him ;  and  if 
he  can  not  prove  it,  must  abide  by  his  legal  misfortune  or  necessity  of 
his  position.  A  cunning  and  unscrupulous  man  may  do  much  in  four 
years  to  heal  or  patch  up  a  fraud.  Equivocal  efforts  post  litem  tnotam 
always  to  be  looked  upon  Avith  distrust,  or  very  strictly  scrutinized,  and 
ought  not  to  overcome  the  repeated,  deliberate  and  solemn  admissions 
of  a  party  making  such  efforts;  which  admissions  have  been  made  under 
unguarded  circumstances,  and  before  the  movement  of  strife,  and  be- 
fore there  were  any  inducements  to  a  sinister  or  tortuous  course  of  con- 
duct. As  to  admissions  against  a  party's  interest,  see  1  Greenleaf  on 
Ev.,  sec.  200. 

As  to  mortgage  standing  as  security  for  future  advances,  is  an  after- 
thought, not  admissible  under  either  of  Frye's  answers.  If  it  were 
admissible,  any  items  in  it  since  the  date  of  the  mortgage  to  the  insur- 
ance company  and  Atchison  in  January,  1839,  could  not  prejudice  them. 
1  Bibb,  200;  6  J.  C.  R.,  429;  2  Powell  on  Mort.,  533,  note  1.  But  if 
admissible,  why  was  not  interest  on  the  1400  bond,  dated  in  December, 
1827,  estimated  at  the  rate  of  twelve  per  cent.  ?  Shaw  had  long  before 
that  given  a  receipt,  acknowledging  the  deposit  of  the  patent  for  the 
floating  claim.  But  assuming  that  Frye's  mortgage  was  truly  dated  and 
recorded,  and  was  for  a  full  and  fair  consideration,  ought  he  not  to  be 
postponed  to  the  Bank  of  Illinois,  because  of  the  fraud  he  perpetrated 
upon  her,  in  neglecting,  in  his  certificate,  to  state  that  he  had  a  mort- 
gage on  the  property?  Was  ho  not  thus  standing  by,  in  fraudulent 
silence,  and  inducing  her  to  loan  her  money  under  a  delusion  ?  See  cases 
collated,  1  Pirtle,  316,  sec.  149.  See  the  rule  as  to  impeaching  a  wit- 
ness, 1  Greenleaf,  sec.  461,  462.  This  is  an  abstract  question,  afford- 
ing a  fit  occasion  for  the  court  to  settle  the  form  of  questions  impeach- 
ing a  witness. 

The  tax  sales  of  the  27th  and  28th  of  April,  1840,  were  probably  a 
part  and  parcel  of  the  fraud  between  Frye  and  Shaw.  By  quit  claim 
deed,  in  May,  1844,  Shaw  conveyed  to  Frye,  he,  Shaw,  having  been  under 
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obligation  to  keep  the  taxes  paid;  and  he,Frye,  having  actual  and  con- 
structive notice  of  the  mortgage  to  complainants,  can  he  be  in  any  better 
condition,  or  have  any  superior  equity  to  Shaw.  But,  if  this  sugges- 
tion goes  for  nothing,  there  is  no  evidence  in  the  record  of  any 
judgment  *or  process,  in  virtue  of  which  the  lands  were  sold  for[*370] 
taxes.  This  claim  is  surely  baseless.  That  this  mortgage  was 
colorable  —  or  a  mere  shadow  —  for  an  inadequate  consideration,  to  keep 
Shaw's  creditors  from  getting  the  property,  and  the  better  to  enable 
Shaw  to  settle  with  his  creditor,  see  3  Monroe,  1 ;  1  Leading  American 
Cases,  55,  56;  23  Maine,  221.  As  to  necessary  parties  to  a  bill  to  fore- 
close a  mortgage,  see  Story's  Eq.  Pleading,  sec.  193  and  note;  6  Paige, 
637;  '6  J.  J.  Marshall,  432.  As  to  the  interest  of  a  witness  that  will 
disqualify  him,  see  1  Greenleaf  Ev.,  sec.  389-90,  523-24.  As  to  the 
doctrine  of  impeaching  a  witness,  see  1  Greenleaf  Ev.,  sec.  461,  462. 
As  to  doctrine  as  to  leading  questions,  see  1  Greenleaf,  sec.  434,  435. 

In  the  application  of  the  case,  1  A.  K.  Marshall,  332,  I  insist  that 
our  statute  authorizing  the  waiver  of  the  answer  on  oath,  does  not  vary 
the  rule  as  to  the  use  of  an  answer  in  making  up  the  issues,  or  j)roving 
the  same.  If  the  defendant  relies  upon  special  affirmative  matters  in 
avoidance,  or  avers  special  consideration,  the  onus prohandi  is  upon  him. 
Irrespective  of  this  point,  if  the  defendant,  Frye,  relies  upon  the  gen- 
eral prima  facie  eVidience  of  consideration  of  the  note  and  mortgage,  we 
have  impeached  the  same  for  fraud,  by  his  own  confessions,  as  well  as 
much  other  evidence. 

Trumbull,  J.  The  appellees,  who  were  complainants  in  the  court 
below,  filed  their  bill  against  John  Shaw  and  William  Frye,  alleging 
that  Shaw,  for  the  purpose  of  securing  various  sums  of  money  which  he 
.owed  them,  being  chiefly  borrowed  money,  executed  two  mortgages,  one 
to  Atchison  and  the  insurance  comi3anies,  dated  January  21,  1839,  and 
recorded  June  15, 1839;  the  other  to  the  Bank  of  Illinois,  dated  April 
21,  1840,  and  recorded  June  3, 1840;  both  mortgages  being  upon  lands 
lying  in  Calhoun  county.  That  a  large  amount  of  the  indebtedness,  to 
secure  which  said  mortgages  were  given,  remained  unpaid;  that  there 
was  a  mistake  in  the  description  of  one  of  the  tracts  of  land  included  in 
the  mortgage  to  Atchison  and  the  insurance  companies;  that  William 
Frye,  the  appellee,  claimed  to  hold  all  of  the  lands  included  in  the  afore- 
said mortgage,  except  one  tract,  under  a  mortgage  purporting  to 
have  been  executed  to  him  by  John  *Shaw,  May  3, 1836,  to  have [*3 71] 
been  acknowledged  the  same  day,  and  recorded  June  3,  1836  — 
said  mortgage  to  Frye,  purporting  to  have  been  given  to  secure  a  note 
of  $3,400,  due  January  1,  1840,  drawn  by  Shaw  in  favor  of  Frye;  that 
Frye  foreclosed  said  mortgage  without  making  the  appellees  parties, 
and  wrongfully  holds  all  of  said  lands,  except  two  tracts,  by  purchase 
tinder  his  foreclosure;  that  the  mortgage  to  Frye  was  made  subsequent 
I  to  those  made  to  the  complainants,  and  so  recorded  as  to  appear  to  be 
recorded  four  years  before  it  actually  was;  that  Frye,  who  was  the 
recorder  at  the  time,  had  annexed  a  false  certificate  of  record;  that  the 
mortgage  to  Frye  was  fraudulent  and  void,  and  given  to  hinder  and 
delay  the  complainants  in  the  collection  of  their  just  debts;  that  it 
was,  in  fact,  made  after  the  execution  and  delivery  of  the  mortgages 
to  the  complainants;  that  Frye  obtained  from  Shaw  a  tax  certificate  to 
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a  portion  of  the  lands  mortgaged,  to  aid  his  defective  title,  which  lands 
Shaw  fraudulently  permitted  to  be  sold  in  1840,  for  taxes  of  1839, 
bought  them  in,  in  his  own  name,  and  subsequently,  in  1844,  trans- 
ferred the  same  to  Frye;  that  Frye  afterwards  obtained  a  deed  for  the 
same  from  the  collector,  and  that  the  assignees  of  the  Bank  of  Illinois, 
before  the  fraud  of  Frye  was  discovered,  redeemed  from  him  one  of 
the  tracts  of  land  included  in  his  mortgage,  and  obtained  a  quit  claim 
deed  for  the  same  to  David  A.  Smith,  which  deed  they  bring  into  court 
and  ask  to  have  cancelled,  and  the  sum  paid  Frye  therefor  refunded. 
The  bill  waives  answers  under  oath,  and  asks  for  the  appointment  of  a 
receiver,  to  take  charge  of  the  lands,  rent  them  out,  etc.,  and  prays 
that  all  the  conveyances  named  in  the  bill  as  having  been  made  to 
Frye,  be  set  aside  and  annulled;  that  the  lands  respectfully  mortgaged 
to  complainants  be  sold  to  satisfy  the  debts  due  them,  and  that  Shaw 
be  foreclosed  of  all  equity  of  redemption  in  said  lands;  that  the  rents 
and  profits  go  to  complainants,  and  for  general  relief. 

A  receiver  was  appointed,  and  at  the  May  term,  1847,  of  the  Cal- 
houn circuit  court,  a  decree  was  entered  in  accordance  with  the  prayer 
of  the  bill.  The  case  was  subsequently  brought  to  this  court  by  writ  of 
error,  the  decree  of  the  circuit  court  reversed,  and  the  cause  remanded, 
with  leave  to  the  complainants  to  amend  their  bill.  5  Gilm.,  332.  In 
their  amended  bill,  the  complainants  supply  all  the  allegations 
[*372]which  were  wanting  *in  the  original  bill,  and  aver  that  the  deed 
from  Frye  to  Smith,  which  had  been  cancelled  by  the  former 
decree  while  it  was  in  force,  was  properly  canceled,  and  the  purchase 
money  and  interest  rightfully  recovered  and  received  from  said  Frye; 
or,  if  not,  the  complainant,  Smith,  offers  to  return  the  money  and 
interest,  and  asks  to  have  another  deed  made.  Shaw  answered  the 
original  bill,  admitting  the  execution  of  the  mortgages  to  complain- 
ants, but  claiming  certain  credits  thereon,  and  Frye  answered  both  the 
original  and  amended  bills,  admitting  the  execution  of  the  notes  and 
mortgages  by  the  defendant,  Shaw,  as  alleged  in  the  bill,  but  denying 
any  and  all  fraud  in  the  execution  and  recording  of  the  mortgage  to 
himself,  and  alleging  that  it  was  honestly  made  and  executed  at  the 
time  it  bears  date. 

The  circuit  court  entered  a  pro  forma  decree,  granting  the  relief 
prayed  for,  and  the  rendition  of  that  decree  is  now  assigned  for  error. 

It  is  objected  l)y  appellant,  in  the  first  place,  that  those  persons  who 
are  shown  by  the  answers  and  evidence  to  have  purchased  portions  of 
the  property  mortgaged  to  comi^lainants,  prior  to  the  date  of  their  mort- 
gages, should  have  been  made  parties.  Had  they  been  made  parties  no 
decree  could  have  been  rendered  against  them;  and  it  is  a  general  rule, 
that  no  one  need  be  made  a  party  against  whom,  if  brought  to  a  hear- 
ing, the  complainant  could  have  no  decree.  Story's  Eq.  PL,  sec,  234. 
No  person  who  claims  uiuler  a  title  paramount  or  prior  to  that  sought 
to  be  enforced  by  the  bill,  and  whose  interests  and  title  are  not  affected 
by  the  relief  prayed  for,  need  be  made  a  party  to  a  bill.  Story's  Eq. 
PI.,  sec.  230;  Ease  v.  Pttr/e,  2  Simons,  471;  Lewis  v.  Lord  Zouche, 
ibid,  388;  1  Eussell  and  Mylne,  656.  The  purchasers  in  this  case  were 
not,  therefore,  necessary  parties. 

In  support  of  the  decree,  the  appellees  rely  upon  three  points:  1. 
That  the  mortgage  to  Frye  was  antedated  and  fraudulently  recorded, 
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as  of  a  date  some  years  before  it  was  executed.  2.  That  it  was  for  an 
inadequate  consideration,  and  given  to  secure  Frye  in  an  ostensible 
sum,  amounting  to  much  more  than  Shaw  really  owed  him.  3.  That 
it  was  not  bona  fide,  but  made  with  the  intent  to  delay,  hinder  and 
defraud  the  creditors  of  Shaw.  The  first  and  third  points  may  be 
considered  together,  for  if  the  mortgage  to  Frye  was  really  exe- 
cuted and  *recorded  in  1836,  as  it  purports  to  have  been,  it  can[*373] 
hardly  be  insisted  that  it  was  made  to  delay  and  hinder  the  com- 
plainants, as  creditors,  who  did  not  become  such  till  several  years 
afterwards.  The  question  of  consideration  will  be  considered  in  dis- 
posing of  the  second  point.  Was  the  mortgage  to  Frye,  then  antedated 
and  fraudulently  recorded,  as  alleged?  This  is  the  great  question  in 
the  case,  to  settle  which  the  parties  have  referred  to  many  exhibits, 
and  taken  numerous  depositions,  which,  with  the  pleadings,  cover 
more  than  two  hundred  and  ninety  closely  written  pages.  To  refer  in 
detail  to  all  this  mass  of  evidence,  with  a  view  of  either  reconciling  or 
pointing  out  its  inconsistencies,  would  swell  this  opinion  to  an  unreason- 
able length,  and  be  attended  with  little  practical  benefit,  as  the  ques- 
tions to  be  determined  are  chiefly  questions  of  fact,  and  could  not, 
therefore,  be  referred  to  as  forming  rules  of  decision  in  other  cases. 
All  the  testimony  has  been  carefully  examined  and  considered,  but  in 
this  opinion  we  shall  only  advert  to  more  prominent  and  important 
parts  of  the  evidence. 

First,  then,  when  was  the  mortgage  executed?  Upon  its  face  it  pur- 
ports to  have  been  executed  May  3,  1836,  and  it  is  regularly  acknow- 
ledged before  John  M'Donald,  a  justice  of  the  peace  of  Calhoun  county, 
on  the  same  day  it  bears  date.  The  date  of  the  acknowledgment  is 
written  out  at  length  in  the  certificate.  It  is  not  pretended  that  there 
are  any  erasures,  interlineations  or  other  appearances  upon  the  face  of 
the  mortgage  and  acknowledgment,  to  indicate  that  they  were  not 
really  executed  at  the  time  they  bear  date.  John  M'Donald,  who  took 
the  acknowledgment,  died  in  1846,  several  years  after  all  parties  admit 
the  mortgage  was  executed.  No  attempt  is  made  to  impeach  his 
character  for  integrity,  nor  is  it  pretended  that  he  was  a  man  who 
would  have  afiixed  a  false  date  to  an  official  act.  Prima  facie,  there- 
fore, the  mortgage  must  be  presumed  to  have  been  executed  at  the 
time  it  bears  date.  Nor  is  there  one  single  circumstance  in  the  whole 
record  tending  to  show  that  it  was  not  executed  at  that  time,  unless  it 
be  certain  declarations  proved  to  have  been  made  by  Frye,  and  which 
will  be  hereafter  considered,  as  they  relate  more  particularly  to  the 
question  as  to  when  the  mortgage  was  recorded.  The  bill  alleges  that 
it  was  antedated,  but  we  look  through  the  record  in  vain  for  any  evi- 
dence of  that  fact. 

*To  show  that  the  mortgage  was  not  recorded  in  1836,  the  com-[*374] 
plainants  rely  much  upon  the  intrinsic  evidence  to  be  derived 
from  an  inspection  of  the  books  in  the  recorder's  ofl&ce.  On  the  hear- 
ing of  the  cause  in  the  circuit  court,  record  books  A  and  B  of  the 
recording  of  deeds  in  Calhoun  county,  and  the  indexes  thereto,  were 
produced  and  inspected  by  the  court,  and  the  decree  recites:  "  that  the 
said  ostensible  mortgage  was  ostensibly  recorded  in  book  A,  3d  June, 
1836,  commencing  on  the  last  line  of  the  third  page  from  the  fly  or 
unruled  leaf  of  said  book,  and  continued  to  the  middle  of  the  last 
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ruled  page  upon  the  balance  of  which  page  is  recorded  a  deed  —  Ben- 
jamin Wales  to  John  Shaw;  which  last  deed  was  acknowledged  before 
a  J.  P.  of  Maine;,  but  is  not  authenticated,  and  is  entered  in  the 
entry  or  index  book  to  said  book  A.  The  last  sixteen  deeds  in  that 
book,  and  the  first  fifteen  deeds  in  record  book  B,  purport  to  have  been 
recorded  on  the  3d  June,  1836.  The  following  peculiarities  exist  in 
entry  book  to  book  A:  for  the  first  time  in  said  entry  book,  in  the 
description  of  the  lands,  seven  lines  are  crowded  into  the  space  of  five 
ruled  or  blue  lines  in  said  book,  though  subsequent  instances  of  a 
similar  character  appear  in  said  book,  and  the  entries  of  the  two  deeds 
above  referred  to  appear  to  be  in  darker  ink  than  the  entries  of  the 
preceding  deeds.  After  the  entries  of  the  two  deeds  above  referred  to, 
then  came  the  words,  "  end  of  volume  1,  book  A,''  written  just  below 
the  next  ruled  line;  after  which,  upon  the  succeeding  ruled  line  is 
written,  "beginning  of  volume  2,  book  B;"  after  which  commences 
entries  of  deeds  recorded  in  book  B.  Between  the  words,  "  end  of 
volume  1,  book  A,^^  and  "beginning  of  volume  2,  book  B,"  is  a  line 
drawn  with  a  lead  pencil;  and  that  deeds  entered  in  said  entry  book  were 
separated  by  lines  drawn  with  black  ink.  That  deeds  entered  in  said 
entry  book,  including  said  mortgage,  seem  to  have  been  numbered 
consecutively,  though  when  so  numbered  does  not  appear.  The  said 
numbering  commenced  and  appears  to  have  been  practiced  by  the 
recorder,,  predecessor  of  the  defendant,  Frye,  and  it  appeared  to  the 
court,  from  the  character  of  the  ink  and  writing,  that  quite  a  number 
of  the  deeds  in  said  book,  preceding  and  succeeding  said  ostensible 
mortgage,  were  numbered  at  the  same  time,  and  that  the  last  deed  in 

book  A,  contrary  to  what  appears  in  any  other  part  of  said 
[*3 75] book,  is  written  over  the  margin,  which  *has  been  ruled  off  by 

a  red  ink  line  throughout  said  book.  That  said  ostensible  mort- 
gage is  recorded  as  of  the  18th  of  April,  1840,  in  book  B,  pp.  472  and 
473,  and  that  recording  is  indexed. 

There  is  nothing  in  all  these  circumstances  set  forth  in  the  decrees, 
as  appearing  upon  the  records  of  deeds  and  the  entry  book,  cal- 
culated to  throw  suspicion  upon  the  mortgage  to  Frye,  except  it  be 
the  fact  that  it  was  recorded  twice:  the  last  time  in  1840.  The  fact 
that  the  mortgage  was  recorded  in  the  latter  end  of  the  book,  com- 
mencing three  pages  from  the  fly  leaf,  proves  nothing  against  it. 
Some  deed  must  necessarily  be  the  last  in  the  book,  but  the  mortgage 
was  not  the  last  paper  recorded.  Another  deed  follows  it,  and  to 
make  the  record  of  the  mortgage  fraudulent,  that  of  the  deed  which 
follows  must  be  fraudulent  also.  There  is  no  evidence  in  the  case 
to  show  that  this  latter  deed  was  not  executed  and  recorded  at  the 
time  it  purports  to  have  been  by  the  record.  The  fact  that  the  deed 
was  not  so  authenticated  as  to  entitle  it  to  be  recorded  at  that  time,  is 
a  circumstance  entitled  to  but  little  Aveight  as  recorders  were  often  in 
the  habit  of  recording  deeds  not  properly  authenticated,  either  because 
they  were  not  always  capable  of  determining  when  a  deed  was  duly 
acknowledged,  or  because  of  a  willingness  to  copy  almost  any  paper 
upon  the  record,  whenever  they  could  get  pay  for  so  doing.  The 
entry  book,  so  far  from  furnishing  evidence  that  the  mortgage  was 
not  recorded  in  1836,  affords  very  strong  evidence  to  the  contrary. 
There  is  no  evidence  in  the  record  to  show  when  the  entries,  "  end  of 
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volume  1,  book  A,"  and  "  beginning  of  volume  2,  book  B,"  were 
made;  but  the  presumption  is,  that  they  were  made  in  1836,  at  the 
time  the  record  of  deeds  in  book  B  was  commenced.  The  circum- 
stance of  their  being  crowded  so  as  to  leave  no  space  between  the  entry 
of  deeds  recorded  in  different  books,  raises  no  presumption  that  the 
Frye  mortgage  was  not  entered  until  1840,  because  if  in  fact  not 
entered  until  that  time,  it  could  not  have  been  the  reason  why  the 
entries,  "end  of  volume  1,  book  A,"  and,  ''beginning  of  volume  2, 
book  B,"  should  have  been  crowded  so  close  together  in  1836,  the  time 
when,  in  the  absence  of  all  proof,  they  must  be  presumed  to  have  been 
made.  If  the  fact  of  entering  the  description  of  the  lands  mortgaged 
to  Frye,  upon  five  instead  of  seven  lines,  should  be  regarded  as  a  sus- 
picious circumstance  in  a  case  where  the  deed  embraced  so  long 
*a  description,  the  suspicion  is  removed  by  the  fact,  that  subse-[*376] 
quently,  and  prior  to  1840,  other  instances  occur  where  the  de- 
scription of  land  is  crowded  in  a  similar  manner.  Hence,  if  Frye's 
mortgage  was  not  recorded,  as  complainants  allege,  until  1840,  it  was 
,  not  the  first  instance  of  crowding  upon  the  book. 

It  appears  from  the  record,  that  the  deeds,  including  the  mortgage 
to  Frye,  were  all  consecutively  numbered  upon  the  entry  book,  and 
that  circumstance  affords  strong  evidence  that  it  was  entered  at  the 
time  it  purports  to  have  been.  It  is  almost  inconceivable  to  suppose 
that  Frye,  in  1836,  when  there  could  have  been  no  object  for  so  doing, 
should  have  left  a  number  vacant,  and  a  space  where  he  could  enter 
his  mortgage,  in  1840,  and  also  another  number  and  space  for  the  deed 
which  follows  it.  It  is  true,  that  there  is  no  evidence  to  show  when 
the  numbering  was  done,  but  the  presumption  is,  that  it  was  done  at 
the  time  the  entries  were  made;  and  if  it  was  not  done  then,  it  was 
incumbent  on  the  complainants  to  show  that  fact.  They  who  would 
allege  that  the  numbering  was  done  improperly,  or  at  a  wrong  time, 
must  be  required  to  prove  their  allegation.  This  the  complainants 
have  wholly  failed  to  do.  The  fact  that  a  number  of  deeds,  both  be- 
fore and  subsequent  to  the  mortgage,  appear  to  have  been  numbered  at 
the  same  time,  is  entirely  consistent  with  what  the  record  ought  to 
show,  as  some  thirty  odd  deeds  were  entered  of  record  the  same  day. 

The  recording  of  a  mortgage  twice,  is  an  unusual,  and,  unexplained, 
a  suspicious  circumstance.  The  reason  for  this,  as  given  by  Frye  in 
his  answer,  is,  that  Shaw,  in  1840,  applied  to  him  to  release  the  mort- 
gage upon  part  of  the  property  included  in  it,  so  that  he  might 
mortgage  it  to  the  Bank  of  Illinois,  from  which  he  wanted  to  borrow 
money,  and  that  upon  his,  Frye's,  refusing  to  give  such  release,  Shaw 
became  excited,  and  threatened  to  destroy  his  house  and  all  the  records, 
80  that  no  trace  of  the  mortgage  could  ever  be  found;  and  Frye  fearing 
he  would  attempt  to  carry  his  threats  into  execution,  concluded  as  a 
matter  of  precaution,  to  copy  a  record  of  the  mortgage  from  book  A 
to  book  B;  and  to  have  one  of  the  books  at  the  coui-t-house,  and  keep 
the  other  at  his  residence,  so  that  if  Shaw  should  destroy  the  record 
of  the  mortgage  in  one  book,  it  would  be  preserved  in  the  other.  The 
threats  of  Shaw,  as  stated  m  the  answer,  are  sworn  to  by  C.  C. 
Forest,  a  witness  examined  by  Frye;  *but  still  the  explanation  is[*377] 
not  altogether  satisfactory,  as  there  was  no  necessity  for  record- 
ing the  mortgage  twice.     The  original  might  have  been  deposited  in  a 
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place  where  it  could  be  made  available  in  case  of  a  destruction  of  the 
record.  The  circumstance,  however,  is  not  sufficient  to  destroy  the 
record  of  a  deed  which  otherwise  appears  to  have  been  properly  re- 
corded in  1836.  It  appears  from  the  decree,  that  the  color  of  the  ink 
used  in  making  the  entry  of  the  mortgage  in  the  entry  book  was  darker 
than  what  had  been  used  in  making  previous  entries.  It  may  have  been  of 
the  same  color  as  all  subsequent  entries,  so  far  as  the  evidence  shows,  but 
whether  so  or  not,  the  circumstance  is  of  too  trivial  a  character  to  be 
gravely  considered;  particularly  when  we  consider  that  a  number  of 
witnesses,  including  the  recorder  and  clerk  of  the  circuit  court,  who 
carefully  inspected  and  examined  the  record,  state  that  they  saw  noth- 
ing out  of  place,  irregular  or  different  in  the  recording  of  the  mortgage 
to  Frye,  from  the  balance  of  the  record,  and  no  witness  contradicts 
their  testimony. 

After  carefully  considering  the  appearance  of  the  books  in  the  record- 
er's office,  as  certified  to  in  the  decree,  the  testimony  relating  to  the 
appearance  of  the  records,  and  the  allegations  of  the  parties,  we  are 
clearly  satisfied  that  there  is  nothing  in  the  manner  of  recording  the 
mortgage  to  Frye,  in  1836,  and  of  entering  it  in  the  entry  book,  calcu- 
lated to  show  that  it  was  not  properly  recorded  at  that  time. 

Is  there  any  thing  outside  of  the  books  to  show  that  the  mortgage  was 
not  recorded  at  the  time  it  purports  to  have  been?  Upon  this  point  the 
parties  have  taken  much  testimony.  Upon  the  part  of  the  complain- 
ants, several  witnesses,  who  either  had  purchased  or  were  about  to  pur- 
chase small  portions  of  the  land  included  in  the  mortgage  to  Frye,  be- 
tween 1836  and  1840,  testify  that  Frye  told  them  that  there  was  no  mort- 
gage or  incumbrance  upon  the  lands  they  were  about  purchasing. 
These  statements  are  proven  to  have  been  made  at  different  times,  be- 
tween 1836  and  1840.  One  witness  testifies  that  Frye  not  only  told  him 
that  there  was  no  incumbrance  upon  a  tract  of  land  which  is  included 
in  his  mortgage,  but  that  he  examined  the  record  and  found  none. 
"Whether  the  declarations  of  Frye,  as  proved  by  persons  who  had  pur- 
chased part  of  the  lands  included  in  his  mortgage  between  the 
[*3  78]  years  1836  and  1840,  would  *of  themselves  be  sufficient  to  war- 
rant the  conclusion  as  against  the  record,  that  the  mortgage  was 
not  recorded  till  1840,  is  a  question  not  necessary  to  be  determined.  It 
is  always  dangerous  to  rely  solely  upon  the  statements  of  parties  as 
detailed  by  witnesses  after  a  lapse  of  several  years,  and  especially  it  is 
so,  when  the  statements  are  proved  by  witnesses,  who,  although  not  le- 
gally disqualified  from  testifying,  are  yet  interested  in  the  question  to  be 
decided.  But  in  this  case  there  is  quite  as  much  testimony  dehors  the 
books  in  the  recorder's  office  to  show  that  the  mortgage  was  recorded 
prior  to  1840,  as  there  is  to  show  that  it  was  not.  One  witness,  Wil- 
liam Terry,  testifies  that  he  was  informed  by  Shaw,  between  1836  and 
1840,  at  different  times,  that  he  owed  Frye  three  or  four  thousand  dol- 
lars, and  that  it  was  secured  by  mortgage.  These  statements  of  Shaw> 
made  at  that  time,  and  against  his  interest,  are  admissible  in  evidence, 
and  entitled  to  the  same  consideration  as  the  statements  of  I'rye  made 
at  the  same  time.  Other  witnesses  testify  to  similar  statements  of  Shaw. 
Terry  also  swears  that  he  purchased  a  lot  of  Sliaw  in  1838,  which  was, 
as  he  learned,  included  in  the  mortgage  to  Frye,  and  he  refused  to 
receive  a  deed  therefor,  unless  Frye  would  release  it  from  his  mortgage, 
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which  he  did,  by  writing  a  release  upon  the  deed.  The  deed,  with  the 
release  upon  it,  bearing  date  March  29, 1839,  is  made  an  exhibit  in  the 
cause.  The  mortgage  is  referred  to  in  the  release,  and  its  date  and  the 
date  of  the  recording  given.  Another  witness,  Hugh  M'Dennet,  tes- 
tifies to  having  seen  and  read  the  mortgage  upon  the  records  in  the 
recorder's  ofl&ce  in  1837;  also  that  he  saw  the  original  mortgage  at  that 
time,  and  he  enters  into  a  detailed  statement,  showing  the  particular 
circumstances  under  which  he  saw  the  mortgage,  and  how  it  happened 
that  he  did  see  it.  The  complainants  made  an  unsuccessful  attempt 
to  impeach  the  general  credibility  of  this  witness,  and  with  that  view 
offered  evidence  of  particular  facts,  and  of  his  general  reputation,  in 
other  respects  than  for  truth  and  veracity.  All  evidence  of  such  a 
character  is  improper,  and  should  be  rejected.  The  authorities  are  uni- 
form that  it  is  only  the  general  reputation  of  a  witness  that  can  be  in- 
quired into,  for  the  purpose  of  impeaching  his  testimony;  and  although 
there  is  some  conflict  in  the  decisions,  as  to  whether  the  inquiry  should 
be  confined  to  the  general  character  of  the  witness  for  truth  and 
veracity,  we  think  the  better  *rule  is,  that  it  should  be  so  con-[*379] 
fined.  The  proper  question  to  be  put  to  a  witness  called  to 
impeach  another  is,  whether  he  knows  the  general  reputation  of  the 
person  sought  to  be  impeached  among  his  neighbors,  for  truth  and 
veracity.  If  this  question  be  answered  affirmatively,  the  witness  may 
then  be  inquired  of  as  to  what  that  reputation  is,  and  whether  from 
that  reputation  he  would  believe  him  on  oath.  Mohley  v.  Hamit,  1  A. 
K.  Marsh.,  589;  Tlie  People  v.  Ruter,  19  Wend.,  578;  The  United 
States  V.  Van  Sickle,  2  M'Lean,  219;  Ford  y.  Ford,  7  Humphrey,  100; 
The  People  v.  MatJier,  4  Wend.,  257;  1  Starkie  on  Ev.,  182;  11  Met., 
538.  Only  one  witness  testified  that  the  general  reputation  of  M'Den- 
net for  truth  and  veracity  was  bad,  and  that  he  would  not  believe  him 
on  oath;  while  a  host  of  witnesses  who  kn^w  him  and  his  reputation 
well,  testified  that  his  character  for  truth  and  veracity  was  good,  and 
.  that  he  was  to  be  believed  when  testifying  as  a  witness.  His  statements 
are  therefore  entitled  to  credit. 

Independent  of  the  regular  acknowledgment  of  the  mortgage  in  1836, 
and  its  entry  upon  the  recorder's  books  in  that  year,  there  is  more  evi- 
dence in  the  record  to  show  that  the  mortgage  was  executed  and  re- 
corded in  1836,  than  there  is  to  show  the  contrary.  The  declarations 
of  Frye,  prior  to  1840,  if  he  ever  made  them,  that  there  was  no  incum- 
brance upon  particular  pieces  of  the  land  which  Shaw  sold,  and  which 
were  included  in  his  mortgage,  may,  perhaps,  be  accounted  for  from 
the  fact  that  Shaw  was  at  that  time  in  extensive  business,  and  probably 
did  not  wish  it  to  be  known  that  his  property  was  incumbered.  Frye, 
in  making  the  statements,  was  running  no  risk,  as  his  security  was 
ample,  and  the  tracts  Shaw  was  selling  were  small  and  unimportant,  as 
compared  with  all  the  lands  included  in  the  mortgage.  Moreover,  it  is 
not  improbable  that  the  money  received  from  the  sales,  may  have  been 
^oing  to  Frye,  to  be  applied  upon  the  mortgage.  The  sales  were  chiefly 
3f  town  lots,  the  sale  and  improvement  of  which  were  calculated  to 
enhance  the  value  of  the  surrounding  property. 

Frye's  declarations  would  certainly  operate  as  a  release  of  the  mort- 
gage to  those  who  purchased  of  Shaw  upon  their  faith,  and  supposing 
:hat  they  were  getting  a  good  title,  but  they  are  insufficient  in  view  of 
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the  positive  evidence  contained  in  the  record,  wholly  to  set  aside  the 

mortgage. 
[*380J  *A  question  is  made  about  the  sufficiency  of  the  consideration 
of  the  mortgage  to  Frye,  and  upon  this  point  much  testimony 
has  also  been  taken.  It  is  clearly  proven  that  Frye  was  a  man  of  prop- 
erty, that  he  had  had  frequent  dealings  with  Shaw,  reaching  back  for 
near  twenty  years  prior  to  1840;  that  Shaw  repeatedly  acknowledged, 
prior  to  that  time,  that  he  was  largely  indebted  to  Frye,  that  he  had 
been  known  at  various  times  to  get  money  from  him,  and  from  others 
on  his  order;  and  all  these  facts,  together  with  the  note  and  mortgage, 
certainly  furnish  a  j^rma/acie  presumption  that  the  consideration  was 
what  it  purports  to  be,  and  what  is  there  to  impeach  this  prima  facie 
case  ?  Simply  the  testimony  of  Hemphill,  as  to  the  declarations  of  Frye 
made  in  1845,  that  Shaw  did  not  owe  him,  Frye,  so  very  much,  or  the 
insurance  companies  either;  and  that  he  gave  the  witness  to  understand 
that  his  claim  was  a  mere  shadow,  to  keep  others  from  getting  the  land. 
The  statement  of  a  single  witness  as  to  his  understanding  of  what  Frye 
said  can  not  be  permitted  to  overturn  a  mortgage,  the  consideration  of 
which  is  otherwise  unimpeached,  and  fortified  as  this  is,  by  many  ex- 
traneous circumstances  and  the  repeated  declarations  and  admissions 
of  Shaw,  made  at  a  time  anterior  to  the  existence  of  the  debts  to  Atchi- 
son and  the  insurance  companies,  and  when  it  was  against  his  interest 
to  make  them.  It  has  been  urged  in  argument  that  Frye  practiced  a- 
fraud  upon  the  Bank  of  Illinois,  by  giving  Shaw  a  certificate  that  there 
were  no  judgments  against  him  in  Calhoun  county,  or  elsewhere,  as 
far  as  he  knew;  which  certificate  Frye  signed  as  clerk  of  the  circuit 
court,  and  which  Shaw  took  with  him  to  the  Bank  of  Illinois  when  he 
went  to  make  the  loan,  which  he  afterwards  effected.  So  far  from  thi^ 
certificate  imposing  upon  the  officers  of  the  bank,  it  ought  at  once  to 
have  aroused  their  suspicions,  and  to  have  led  them  to  suspect  thal^ 
Shaw's  lands  were  not  free  from  incumbrance.  Why  not  procure  a 
certificate  from  the  recorder  as  well  as  the  clerk,  if  the  lands  were 
unincumbered,  was  a  question  which  the  officers  of  the  bank  naturally,  ^ 
would,  and  no  doubt  did  ask,  for  Shaw  went  before  a  justice  of  the,:j 
peace  and  made  oath  before  he  could  get  the  money,  that  his  lande^i 
were  free  from  any  incumbrance  created  by  him.  ; ; 

Although  satisfied  from  the  whole  record,  that  the  mortgage  to, 
Frye  was  made  and  recorded  in  1836,  and  that  it  was  given, ; 
[*381]*for  the  consideration  therein  expressed,  still  the  complainants  i 
are  entitled  to  partial  relief.  One  of  the  tracts  of  land  con-;- 
tained  in  the  mortgage  to  the  bank,  is  not  included  in  Frye's  mortgage,,- 
and  as  to  that,  the  assignees  of  the  bank  are  entitled  to  a  foreclosure,! 
of  the  bank  mortgage.  One  other  tract  included  in  the  mortgage  tOf^ 
Frye  was  not  sold  upon  the  foreclosure  of  his  mortgage,  and  as  to  that,; 
also,  the  assignees  of  the  bank  are  entitled  to  a  foreclosure,  unless  it;  i 
should  become  necessary  hereafter  to  sell  the  same,  in  satisfaction  of 
the  mortgage  to  Frye,  in  consequence  of  the  foreclosure  of  his  mortgage  t 
being  partially  set  aside  as  hereinafter  stated. 

Frye,  with  his  answer,  sets  forth  an  account  of  the  dealings  between  i 
Shaw  and  himself,  from  tlie  time  the  mortgage  was  executed,  in  1836,  : 
up  to  Janitary  1,  1840,  when  the  note  secured  by  said  mortgage  felli 
due;  from  which  it  appears,  that  various  payments  were  made,  and' 
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new  loans  obtained  by  Shaw,  after  the  giving  of  the  mortgage;  so  that 
at  the  time  the  mortgage  to  Atchison  and  the  insurance  companies 
was  put  upon  record,  June  l5,  1839,  there  was  only  due  upon  the 
mortgage  to  Frye,  $2,577,  principal  and  interest  together;  but  Frye 
subsequently  made  advances  to  Shaw,  so  that  on  the  1st  of  January, 
1840,  there  was  due  of  principal  and  interest,  the  precise  sum  of 
$3,400;  to  secure  which  the  mortgage  had  originally  been  given. 

Whatever  sums  were  advanced  by  Frye,  after  he  had  notice  of  the 
mortgage  to  Atchison  and  others,  was  in  fraud  of  their  rights;  and  to 
that  amount  his  mortgage  ought  to  be  postponed  to  theirs.  A  subse- 
quent mortgage  upon  the  same  premises  for  an  existing  debt,  is  en- 
titled to  precedence  of  advances  made  by  a  prior  mortgagee,  with 
notice  of  the  second  mortgage.  Frye  recorded  the  mortgage  to  Atchi- 
son, and  the  insurance  companies,  and,  consequently,  had  actual  notice 
of  its  existence,  and  he  was  acting  contrary  to  good  faith  in  afterwards 
increasing  his  lien  to  their  prejudice,  upon  the  same  property  embraced 
in  their  mortgage.  Spader  v.  Lawler,  17  Ohio,  370;  4  Kent,  175; 
Hughes  v.  Worley,  1  Bibb,  200;  Lowtliian  v.  Hasel,  3  Brown  Oh.  Eep., 
162. 

The  complainants,  Atchison  and  the  Missouri  Insurance  Company, 
not  being  parties  to  the  suit  in  which  the  mortgage  to  Frye  was  fore- 
closed, are  not  bound  by  the  decree  in  that  case;  and  their 
proper  course,  under  ordinary  circumstances,  would  *have  been,  [*382] 
to  nle  a  bill  to  redeem;  which  they  may  still  do,  upon  the 
terms  hereinafter  indicated;  but  as  the  lands  sold  at  the  instance  of 
Frye  brought  two-thirds  of  their  appraised  value,  which  may  be  re- 
garded as  a  fair  price,  unless  such  bill  to  redeem  is  filed  as  hereinafter 
provided,  a  decree  will  be  directed  to  be  entered  under  the  peculiar 
circumstances  of  this  case,  so  as  not  to  disturb  the  sale  of  said  lands 
already  made,  under  the  decree  of  foreclosure  upon  Frye's  mortgage,  in 
case  he  will  pay  to  Atchison  and  the  Missouri  Insurance  Company,  to 
be  divided  between  them  in  proportion  to  the  amount  of  their  respective 
claims,  the  sum  of  nine  hundred  and  thirty-nine  dollars,  with  interest ; 
thereon  from  the  23d  of  November,  1842,  to  the  time  of  payment — 
$939  being  the  amount  after  paying  costs,  which  was  realized  from  the 
sale  under  the  Frye  mortgage,  over  and  above  what  was  due  Frye, 
when  the  sale  was  made,  on  account  of  indebtedness  existing  at  the 
time  he  received  notice  of  the  mortgage  to  Atchison  and  the  insurance 
companies.  If  Frye  fails  to  pay  the  sum  of  nine  hundred  and  thirty- 
nine  dollars,  vsdth  interest  as  above  specified,  within  thirty  days  from 
the  entry  of  the  decree  by  the  circuit  court  upon  the  remanding  of 
this  cause,  then  the  sale  made  under  the  Frye  mortgage  should  be  set 
aside,  so  far  as  it  relates  to  any  of  the  lands  mortgaged  to  Atchison 
and  the  Missouri  Insurance  Company,  and  the  lands  embraced  in  that 
mortgage  subjected  to  a  resale.  The  proceeds  thereof  to  be  apj)lied, 
first  to  the  discharge  of  the  amount  due  Frye  on  account  of  the  in- 
debtedness secured  by  his  mortgage,  which  existed  prior  to  June  15, 
1839,  after  deducting  from  such  indebtedness  the  amount  realized 
from  the  sale  of  the  other  lands  included  in  his  mortgage:  that  is  to 
say,  that  seven  hundred  and  eighteen  d^ollars,  with  interest  thereon 
from  November  23,  1842,  be  first  paid  to  said  Frye,  out  of  the  pro- 
ceeds of  said  resale,  and  the  balance  of  the  proceeds  applied,  as  far  as 
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it  will  go,  in  discharge  of  the  indebtedness  to  Atchison  and  the  Mis- 
souri Insurance  Company,  in  proportion  to  the  amount  of  their  re- 
spective claims.  The  complainants,  Atchison  and  the  Missouri  Insur- 
ance Company,  in  case  of  a  resale,  will  be  entitled  to  a  correction  of 
the  mistake  in  the  description  of  one  of  the  tracts  of  land  contained 
in  their  mortgage,  and  also  to  have  the  quit  claim  deed  from  Shaw  to 
Frye,  of  his  tax  title,  as  well  as  the  tax  deed  from  the  collector 
[*383]to  Frye,  set  aside,  so  far  as  *they  relate  to  the  lands  to  be  resold. 
It  would  be  inequitable  to  allow  Shaw,  after  mortgaging  the  lands, 
to  suffer  them  to  be  sold  for  taxes,  and  by  buying  them  in  himself  defeat 
the  lien  of  the  mortgage.  His  purchase  of  the  lands  at  a  tax  sale, 
under  such  circumstances,  must  be  regarded  in  the  light  of  a  payment 
of  the  taxes  by  him.  Douglas  v.  Danger  field,  10  Ohio,  153.  Frye, 
who  purchased  from  Shaw  with  a  full  knowledge  of  all  the  facts,  stands 
in  no  better  position  than  would  Shaw  himself. 

It  will  be  proper  to  direct  the  execution  of  another  deed  from  Frye 
to  Smith  in  the  place  of  the  one  which  was  cancelled  under  the  decree 
of  the  circuit  court,  which  was  afterwards  reversed,  upon  Smith  refund- 
ing to  Fry  the  amount  of  money  and  interest  Avhich  was  received  from 
him  under  the  erroneous  decree. 

In  case  no  resale  takes  place,  Frye  will  be  entitled  to  all  the  rents 
and  profits  derived  from  the  lands  in  controversy  during  the  pendency 
of  this  suit,  and  the  complainants  should  be  required  to  refund  the  sev- 
eral sums  which  may  have  been  paid  them  by  any  of  the  receivers  in  the 
case.  But  if  Frye  suffers  the  lands  included  in  the  mortgage  to  Atchi- 
son and  the  insurance  companies  to  be  resold,  then  the  rents  and  prof- 
its derived  from  those  lands  should  be  added  to  the  proceeds  of  the  sale 
to  be  distributed  as  heretofore  directed. 

If  the  complainants,  Atchinson  and  the  Missouri  Insurance  Com- 
pany, shall,  to  the  next  term  of  the  circuit  court  of  Calhoun  county, 
exhibit  their  bill  to  redeem  from  the  sale  of  the  lands  mortgaged  to 
them,  and  sold  at  the  instance  of  Frye,  on  the  23d  of  November,  1842, 
for  $1,G57  32,  then  they  shall  have  the  right  to  redeem  from  such  sale, 
upon  the  principles  recognized  in  this  opinion,  and  the  decree  herein- 
before directed  to  be  entered,  will  be  so  changed  as  not  to  interfere 
with  such  redemption;  but  if  they  do  not  so  exhibit  their  bill  to  re- 
deem, then  the  decree  directed  in  this  opinion,  is  to  be  executed  and 
to  be  conclusive  of  the  rights  of  the  parties. 

The  decree  of  the  circuit  court  is  reversed,  and  the  cause  remanded, 
with  directions  to  that  court  to  enter  a  decree  in  conformity  to  this 
opinion,  and  to  take  such  other  and  further  steps  as  the  justice  and 
equity  of  the  case  may  require,  and  as  may  become  necessary  to  carry 
the  decree  entered  into  execution. 

The  costs  in  this  court  and  the  court  below  will  be  divided  equally 
between  the  parties. 

Decree  reversed. 
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*JoHjr  L.  Blain  v.  Jajste  Haerison.  [*384] 

Appeal  from  Adams. 

1.  Dower  —  inchoate  right,  not  assignable.  Dower  is  a  right  resting  inaction 
only,  and  can  not  be  assigned.  (1) 

2.  Same  —  release  to  bar.  A  widow  may  release  her  dower,  so  as  to  bar  her 
from  asserting  the  right  against  the  owner  in  fee,  but  she  can  not  invest  another 
with  it.  (2) 

3.  Same  —  no  release  tmtil  a/pportioned.  A  widow  can  not  release  her  right  of 
dower  even  to  the  owner  in  fee,  until  after  it  has  been  assigned  to  her.  (3) 

4.  Same  —  unassigned,  not  subject  to  execution.  Dower,  before  it  is  assigned, 
can  not  be  sold  under  an  execution.  (4) 

5.  Same  —  effect  of  idfe  joining  in  deed.  A  wife  who  joins  with  her  husband  in 
a  deed,  is  not  a  party  to  the  deed,  except  for  the  purpose  of  releasing  her  dower  in 
the  estate  conveyed,  and  is  not  thereby  estopped  from  setting  up  a  subsequent  title. 

6.  Same  —  no  release  to  separate  from  principal  estate.  A  wife  can  not  dispose 
of  her  claim  of  dower,  so  as  to  separate  it  from  the  principal  estate. 

7.  Same  —  husband's  deed  inoperative,  not  bar.  A  deed  inoperative  as  to  the  hus- 
band, will  not  operate  to  bar  the  right  of  dower.  (5) 

8.  Same  —  not  defeated  by  an  equity.  An  equity  can  not  be  interposed  to  defeat 
a  right  of  dower. 

9.  Same  —  equitable  relief  as  to,  equitable  defence.  Where  a  widow  applies  for 
equitable  relief,  as  to  her  right  of  dower,  she  can  not  resist  an  equitable  defence,  as 
against  a  purchaser  for  a  valuable  consideration,  who  was  ignorant  of  her  claim. 

Followed  —  Summers  v.  Babb,  13 
111.,  433;  Qualified  —  Chicago  Dock  Co. 
V.  Kinzie,  49  111.,  289;  Cited  — Osborn 
V.  Horine,  19  111.,  124;  Gove  v.  Gather, 
23  111.,  634;  Bailey  v.  West,  41  111.,  290; 
Newman  v.  Willetts,  48  111.,  534;  John- 
son V.  Montgomery,  51  111.,  185;  Morton 
D.  Morton,  57  111.,  176;  Hoppin  v.  Hop- 
pin,  96  111. ,  265. 

(1)  Ke-afBrmed,  Summers  v.  Babb,  13 
111.,  483. 

(2)  So,  also,  in  Johnson  v.  Montgom- 
ery, 51  111.,  185.  A  widow  can  not  be 
divested  of  her  dower  right,  on  principle 
or  under  statute,  nor  can  it  be  destroyed 
in  any  way  save  by  the  act  of  the  woman 
according  to  the  provisions,  forms  and 
requirements  of  positive  law,  Gove  v. 
Gather,  23  111.,  634.  By  signing  her 
husband's  deed  the  wife  joins  in  it  and 
if  properly  examined  and  the  certificate 
of  her  acknowledgment  be  in  due  form, 
her  dower  will  be  barred,  non  obstante 
her  name  no  where  else  appears  in  the 
body  of  the  deed,  Johnson  v.  Montgom- 
ery, 51  111.,  185.  The  former  owner  of 
the  fee  of  land  in  which  a  dower  right 
still  exists,  if  he  has  conveyed  the  same 
with  warranty,  may  purchase  the  right 
for  the  benefit  of  his  grantees,  however 
remote,  La  Framboise  v.  Grow,  56  111., 
197,  and  the  wife  can  relinquish  it  to 
the  grantee  of  her  husband,  but,  only  in 
the  mode  prescribed  by  statute,  Martin  v. 
Hargardine,  46  111. ,  322 ;  that  is,  the 
dower  may  be  released  to  the  owner  of 
the  fee  or  to  a  person  in  privity  with  the 


estate,  who  can  not  assert  the  dower 
right  against  the  owner  of  the  fee. 
Hence,  a  tenant  of  the  freehold,  an 
equitable  owner,  a  purchaser  from  the 
owner  of  the  fee,  although  his  contract 
be  executory,  or  one  who  has  warranted 
the  title,  may  become  the  releasee  of  the 
dower  right,  Ghi.  Dock  Co.  v.  Kinzie,  49 
111.,  289.  See  as  to  the  effect  of  divorce 
on  the  dower  right,  Clark  v.  Lott,  11  111., 
105,  note  1.  See,  that  a  married  woman 
can  be  divested  of  rights  in  realty  only 
in  statutory  mode.  Mason  v.  Brock,  13 
111.,  273,  note  1. 

(3)  A  widow  can  not  convey  her  dower 
before  assignment  to  any  person  but  the 
owner  of  the  fee,  Bailey -y.  West,  41  111., 
290;  Robbins  v.  Kinzie,  45  111.,  354;  may 
release  to  the  feeholder  but  not  transfer 
to  a  stranger,  Summers  v.  Babb,  13  111., 
483. 

(4)  So  in  Newman  v.  Willetts,  48  111. , 
534,  also  re-affirmed  in  Summers  v.  Babb, 
13  111.,  483.  So  the  right  of  dower  is 
not  debarred  by  a  mortgage  the  wife 
did  not  execute.  Gold  y.  Ryan,  14  111., 
53.  Nor  is  it  affected  by  a  lien  in  favor 
of  mechanics,  Schaeffer  «.  Weed,  3  Gilm., 
511,  nor  by  alienation  under  a  decree 
enforcing  such  a  lien,  Gove  v.  Gather, 
23  111.,  634. 

(5)  Although  a  wife  join  her  husband 
in  conveying  lands  if  that  conveyance  be 
set  aside,  as  fraudulent,  at  the  instance 
of  creditors  and  the  land  is  sold  and  con- 
veyed, under  decree,  for  the  benefit  of 
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Statement  of  the  case. 


This  was  a  petition,  filed  by  the  appellee,  on  the  23d  of  March,  1847, 
in  the  Adams  circuit  court,  setting  forth  her  marriage  with  Daniel 
Harrison,  and  his  decease;  that  during  said  marriage,  her  husband  was 
the  owner  in  fee  simple  of  divers  parcels  of  real  estate,  describing  it. 

The  petition  recites  that  Wayman  Crow  and  others,  about  the  year 
1842,  in  the  circuit  court  of  Adams  county,  recovered  a  judgment 
against  the  said  Daniel  Harrison  and  one  Abraham  Jonas,  for  the  sum 
of  $3,598;  that  afterwards,  in  March,  1845,  by  virtue  of  an  executicMi 
issued  on  said  judgment,  certain  lands  (describing  them)  were  sold  and 
struck  off  to  one  Wayman  Crow,  and  that  the  time  of  redemption  of 
said  lands  has  expired;  that  diversother  judgments  were  also  recovered 
against  said  Harrison,  individually,  and  against  him  and  said  Jonas; 
that  John  L.  Blain,  the  appellee,  and  others,  claim  an  interest  in  said 
land,  who  were  made  parties  to  the  petition;  and  prays  an  assignment 
of  dower,  which  she  claims  has  not  yet  been  assigned  to  her. 

Blain  and  others  answered,  admitting  the  marriage  of  the  petitioner, 
decease  of  husband,  etc. ;  and  state  that  they  are  advised  that  appellee 
had  not,  at  the  decease  of  her  husband,  any  right  of  dower  to  the  lands 
described  in  the  petition,  described  as  having  been  sold  under  the 
aforesaid  execution  in  favor  of  Crow  and  others,  and  purchased  by  Crow, 
because  her  right  of  dower  was  conveyed,  transferred  and  disposed  of, 
long  before  the  death  of  her  husband,  by  a  certain  deed  of  mort- 
[*385]gage,  *embracing  the  said  property  alleged  to  have  been  sold  to 
said  Crow;  which  said  mortgage  was  duly  executed  and  acknow- 
leged  by  said  Harrison  and  the  appellee,  his  wife,  with  relinquishment 
of  dower,  according  to  law. 

At  the  June  term,  1848,  of  Adams  circuit  court.  Purple,  judge,  pre- 
siding, it  was  ordered  and  decreed  that  the  appellee  was  endowed  of  the 
lands  in  question,  and  commissioners  were  appointed  to  assign  her 
dower.  The  report  of  the  commissioners  was  afterwards  confirmed  by 
Minshall,  judge.  Blain,  alone,  appealed,  assigning  for  error,  that 
decree  was  for  the  petitioner,  when  by  law  it  should  have  been  for  the 
appellant. 

Williams  &  Laweekce,  for  appellant.  Wareen  &  Skinnee,  for 
appellee. 

such  creditors,  after  the  death  of  the  debts  against  the  estate,  gave  deeds  of 

husband   the   widow   will   have  dower  trust  and  a  mortgage  with  covenants  of 

in  these  lands,  Summers -y.  Babb,  13111.,  warranty  against  all  incumbrances  and 

483;    so  she  will  take  if  the  deed  be  in-  afterward,  on   bill   filed   by  a   creditor, 

operative   whether  by  reason   of  being  for  himself  and  others  in  like  predica- 

thus  in  fraud  of  creditors,  or  because  of  ment,  the  debt  owing  by  the  estate  was 

a  prior  lien  or  incumbrance,  or  where  declared  a  lien  upon  the  lands  embratfd 

the  purchase  money  is  recovered  back  in  the  trust  deeds  and  mortgage  and  the 

for   defect   of  title  in  the  husband,  or  lands  ordered  sold  for  the  payment  of 

where  the  deed  becomes  inoperative  by  all  the  debts,  including  those  secured, 

reason  of  any  wrongful  act  of  the  hus-  the   decree   not    setting   the    securities 

band,    Morton   «.    Noble,    57    111.,    176;  aside  but  only  depriving  them  of  prior- 

aliter,  where  the  husband  and  wife  con-  ity  and  the  lands  were  sold,  the  release 

vey  a  ])erfect    and    indefeasible    estate  of  dower  by  the   widow   was  not  made 

which  is  subsequently  lost  by  the  fault  inoperative  so   as   to    restore  the  right 

or  neglect  of  grantee,  Morton  n.  Noble,  against  the  grantee  in  the  deeds  of  trust, 

57  111.,  176.     But,  where  a  widow  and  who   purchased,  under   the 'decree,  for 

heirs    borrowed    money   to    pay    debts  the  benefit  of  the  parties  secured  by  the 

against  the  estate  of  the  late  husband  deeds  of  trust  and  mortgage,  Hoppin  v. 

and  father  and,  to  secure  the  same  and  Hoppin,  96  111.,  365. 
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CATOif,  J.  We  do  not  deem  it  important,  to  look  into  the  evidence 
to  determine  whether  or  not  the  mortgage  was  properly  executed  and 
acknowledged  by  Mr.  Harrison,  as  our  decision  is  based  upon  the  sup- 
position that  it  was  so  executed  and  acknowledged.  That  mortgage, 
although  purporting  to  be  of  the  entire  estate,  was  in  fact  only  of  the 
right  of  redemption,  for  the  mortgaged  premises  had  been  previously 
sold  to  Crow,  iinder  the  judgment  in  favor  of  himself  and  others.  From 
that  sale,  neither  party  ever  redeemed,  so  that  the  title  to  the  estate  be- 
came absolute  in  Crow;  and  the  estate  or  right  mortgaged,  was  entirely 
extinguished,  unless  the  mortgage  can  operate  upon  the  right  of  dower 
alone.  After  the  expiration  of  the  time  for  redemption,  the  title  of 
Crow  related  back  to  the  time  when  his  judgment  became  a  lien  upon 
the  premises,  and  then  the  mortgage  was  nothing  more  than  it  would 
have  been  had  the  mortgagor  himself  previously  conveyed  by  deed.  The 
question,  then,  is,  can  the  wife  release  her  dower,  by  joining  her  hus- 
band in  a  deed  to  one,  while  he  has  previously  conveyed  his  estate  to 
another  ? 

The  right  of  dower  in  a  married  woman,  is  a  mere  intangible, inchoate, 
contingent  expectancy,  and  even  in  a  widow,  until  it  is  assigned,  it  is  no 
estate  in  the  land,  but  it  is  a  right  resting  in  action  only,  and  it  can  not 
be  aliened.  The  widow  may  release  her  dower,  so  as  to  bar  her- 
self the  right  of  asserting  it  against  *the  owner  in  fee,  but  she[*386] 
can  not  invest  any  one  with  it  —  she  alone  can  get  it  assigned. 
Seymore  v.  Mentun,  17  John.  E.,  167;  Jackson  v.  Aspill,  2  John.  R., 
412.  A  widow  can  not  lease  her  right  of  dower  before  it  is  assigned, 
even  to  the  owner  in  fee.  Croade  v.  Ingraliam,  13  Pick.,  33.  It  can 
not  be  sold  under  an  execution;  and  where  that  was  done  it  was  held  to 
be  no  satisfaction  of  the  judgment.  Goucli  v.  Atkins,  14  Mass.,  378. 
So  that  neither  by  the  process  of  the  law,  nor  by  the  voluntary  act  of 
the  dowress  herself,  can  the  right  of  dower  be  transferred,  so  as  to  vest 
the  right  to  have  it  assigned  in  another.  If  she  can  confer  no  right,  she 
can  not  part  with  any.  She  may  release  this  right,  it  is  true,  but  only 
so  as  to  unite  it  with  the  fee.  If  the  law  is  so  jealous  of  this  right  in 
a  widow,  where  it  has  become  fixed  and  certain  by  the  death  of  the  hus- 
band, as  to  hold  her  incapable  of  conveying  it,  with  how  much  more 
reason  may  it  forbid  a  wife  from  vesting  in  another  her  right  which  is 
but  a  contingent  expectancy.  The  former  is  supposed  to  be  under  no 
restraint,  and  may,  generally,  do  with  her  own  as  she  will;  the  latter  is 
incapable  of  parting  with  a  right,  except  in  the  particular  mode  author- 
ized by  the  law.  But  it  is  the  nature  of  the  right  which  renders  it  in- 
capable of  alienation. 

A  wife  who  joins  a  deed  with  her  husband,  is  not  a  party  to  the  deed, 
except  for  the  purpose  of  releasing  her  dower  in  the  estate  conveyed  by 
the  husband,  and  is  not  estopped  from  setting  up  a  subsequent  title. 
In  Walker  y.  Grisivolcl,  6  Pick.,  417,  the  wife  had  joined  in  the  execu- 
tion of  a  mortgage,  and  the  court  said:  "the  release  was  co-extensive 
with  the  mortgage;  it  extended  no  further,  and,  consequently,  the  right 
of  dower  continued,  subject  only  to  that  incumbrance."  When  the  in- 
cumbrance ceases  as  to  the  estate  mortgaged,  it  necessarily  ceases  as 
to  the  right  of  dower.  When  the  deed  from  husband  to  wife  becomes 
inoperative  as  to  the  husband's  estate,  as  being  void  for  having  been 
made  to  defraud  creditors,  or  where  the  purchase  money  is  recovered 
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back  for  a  defect  of  title  in  the  husband,  dower  is  not  barred  by  the  deed. 
Simsoti  V.  Sumner,  9  Mass.,  143;  Robinson  v.  Bates,  3  Metcalf,  45. 
From  the  very  nature  of  the  right,  a  wife  can  not  dispose  of  her  claim 
for  dower,  so  as  to  separate  it  from  the  principal  estate.  The  policy  of 
the  law  forbids  it.  If  a  wife  could  alien  her  contingent  claim  for  dower  : 
to  one,  while  her  husband  sells  the  fee  to  another,  or  retains  itl' 
[*387j  himself,  *it  would  lead  to  intolerable  embarrassments  in  the  con- 
veyance of  estates.  But  we  need  not  go  to  the  common  law,  or 
the  decisions  of  courts,  to  find  this  rule.  If  any  doubt  could  otherwise  j 
be  entertained,  our  own  statute,  we  think,  has  settled  the  question.  ' 
By  the  common  law,  a  wife  could  only  release  her  dower  by  Joining 
her  husband  in  levying  a  fine,  when  she  was  examined  by  the  judges 
apart  from  her  husband.  Our  statute  has  substituted  a  simpler  mode 
of  accomplishing  the  same  object;  and  it  is  by  our  statute  alone  that 
a  wife  can  release  her  dower  in  this  state.  By  sec.  21,  chap.  24,  R.  S., 
it  is  provided  that,  "  it  shall  and  may  be  lawful  for  any  married  woman 
to  release  her  right  ©f  dower  of,  in,  and  to  any  lands  and  tenements 
whereof  her  husband  may  be  possessed  or  seized,  by  any  legal  or  equit- 
able title  during  coverture,  by  joining  such  husband  in  the  deed  or 
conveyance  for  the  conveying  of  such  lands  and  tenements,  and  appear- 
ing and  acknowledging  the  same,"  etc.  The  section  then  particularly 
prescribes  the  manner  in  which  her  acknowledgment  shall  be  taken 
and  certified;  and,  in  conclusion,  provides,  that  the  deed  thus  acknow- 
ledged, when  recorded,  "  shall  be  suflBcient  to  discharge  and  bar  such 
women  to  dower  in  the  lands  and  tenements  conveyed  by  such  deed  or 
conveyance."  In  this  the  intention  of  the  legislature  is  manifest,  to 
pursue  the  policy  of  the  common  law,  and  not  allow  the  wife  to  alien 
her  right  of  dower,  so  as  to  separate  it  from  the  principal  estate.  By-  i 
this  statute,  dower  is  not  barred  in  the  lands  and  tenements  described 
in  the  deed;  but  in  such  only  as  are  conveyed  by  such  deed.  If  the 
deed  is  void,  or  becomes  inoperative  as  to  the  husband,  or  conveys  no 
lands  or  tenements  for  want  of  title  in  him,  then  it  is  not  allowed  to 
operate  so  as  to  bar  the  right  of  dower  in  the  wife.  Such  is  the 
unquestionable  rule  of  law;  but  it  may  be  said  that  in  a  court  of  equity, 
effect  should  be  given  to  her  transfer  or  release  of  this  legal  claim,  by 
treating  her  as  trustee,  and  allowing  the  assignee  to  use  her  name  to 
have  the  dower  assigned  for  his  benefit.  But  the  very  admission  that 
the  assignee  must  use  her  name  in  a  court  of  equity,  shows  that  he 
has  no  right  which  equity  Avill  recognize;  for  in  this  court,  a  party  who 
has  a  right  may  assert  it  in  his  own  name.  Besides,  this  would  be 
equally  against  the  policy  of  the  law  and  the  provisions  of  the  statute. 
Although  courts  of  equity  have  a  concurrent  Jurisdiction  with 
[*388]  courts  of  *laAV,  in  the  assignment  of  dower,  yet,  in  the  exercise 
of  that  Jurisdiction,  they  always  treat  it  as  a  strictly  legal  right, 
and  are  governed  by  the  same  rules  of  right  by  which  the  courts  of  hnv  are 
controlled,  and  will  not  allow  an  equity  to  be  interposed  to  defeat  the 
dower.  Mundy  v.  Mundij,  4  Bro.  Ch.  R.,  298;  2  Ves.,  jr.,  122:  1 
Story's  Eq.,  sec.  G24.  Dower  is  favored  as  well  in  law  as  in  equity. 
1  Story's  Eq.,  sec.  62G;  Curtes  v.  Cartes,  2  Bro.  Ch.  R.,  620.  In 
vindicating  courts  of  equity  in  rejecting  an  equitable  defense  in  such 
cases,  judge  Story  says:  "it  is  admitted  that  dower  is  a  mere  legal 
right,  and  that  courts  of  equity,  in  assuming  a  concurrent  jurisdiction 
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with  courts  of  law  upon  the  subject,  professedly  act  upon  legal  prin- 
ciples." Story's  Eq.,  sec.  630.  Whether  the  same  rule  would  obtain 
where  the  widow,  under  our  statute,  was  asserting  a  right  of  dower  in 
premises  to  which  her  husband  had  only  had  an  equitable  title,  it  is 
unnecessary  now  to  say.  Where  the  widow  applies  for  equitable  relief, 
which  a  court  of  law  could  not  grant,  as  the  removal  of  terms,  etc., 
then  she  can  not  resist  an  equitable  defence,  as  against  a  purchaser  for 
a  valuable  consideration,  in  ignorance  of  the  existing  claim  of  dower. 
1  Roper's  Law  of  Baron  and  Feme,  446-7.  In  this  case,  the  widow  is 
seeking  to  enforce  her  strictly  legal  right;  asking  no  equitable  relief, 
and  none  which  could  not  be  granted  by  a  court  of  law;  and  we  can 
not  listen  to  a  defence  which  would  not  be  available  in  a  court  of  law. 
As  the  husband  only  owned  a  right  of  redemption,  that  was  all  that 
passed,  or  was  incumbered  by  the  mortgage,  and  to  no  greater  extent 
was  the  dower  released.  That  right  was  suffered  to  expire  by  the  lapse 
of  time,  when  the  mortgage  became  inoperative;  and  when  it  ceased 
to  be  a  conveyance  of  the  husband's  estate,  it  could  no  longer  operate 
upon  the  wife's  dower.  As  the  mortgagees  take  no  estate  in  which  the 
widow  had  a  right  of  dower,  they  acquired  no  such  right  from  her. 
She  does  not  ask  to  have  dower  assigned  in  any  estate  vested  in  them 
by  the  mortgage  which  she  executed,  but  in  the  estate  vested  in  Crow, 
by  virtue  of  a  previous  sale,  under  a  judgment  and  execution;  which 
it  is  not  pretended  could  affect  her  dower.  Crow  took  the  estate  sub- 
ject to  her  right  of  dower,  and  now  makes  no  objection  to  her  claim. 

One  of  the  defendants  in  his  answer  says,  that  he  is  the  assignee 
of  a  bond,  given  by  the  husband  in  his  life  time,  for  a  deed  *f or[*389] 
a  portion  of  the  premises  in  which  dower  is  claimed,  not  em- 
braced in  the  mortgage;  but  even  admitting  that  the  wife  could  have 
barred  her  dower  by  joining  in  that  bond,  as  there  is  no  pretence  that 
she  did,  it  presents  no  impediment  to  the  relief  which  she  asks. 

The  decree  of  the  circuit  court  is  affirmed,  with  costs. 

Decree  affirmed. 

Egbert  R.  Greene,  administrator  de  bonis  non  of  Henry  J.  Eoss,  v. 
William  A.  Grimshaw. 

Appeal  from  Pike. 

1.  Executor  —  service  to,  for  estate;  claim  against  estate.  When  a  person 
renders  services  for  the  benefit  of  the  estate  of  a  decedent,  at  the  instance  of  the 
executrix  thereof,  his  claim  for  compensation  is  not  a  personal  demand,  against 
the  executrix;  but,  on  the  death  of  the  executrix,  may  be  enforced  against  the 
estate,  for  the  benefit  of  which  the  services  were  rendered. 

2.  Same.  The  acts  of  an  executrix,  rightfully  done  in  her  official  character,  are 
binding  on  the  estate  which  she  represents. 

This  was  a  suit  commenced  by  the  appellee  before  the  court  of  pro- 
bate of  Pike  county,  against  the  appellant,  to  recover  twenty-five  dol- 
lars, claimed  as  a  fee,  for  prosecuting  a  suit,  in  the  name  of  Hopestill 
Eoss,  as  executrix  of  Henry  J.  Eoss,  deceased,  against  certain  parties 
by  the  name  of  Tucker  and  Sealey.  A  judgment  was  recovered  on  that 
suit,  against  Tucker  and  Sealey,  and  the  money  collected  upon  it  was 
paid  to  the  appellant  as  the  administrator  de  bonis  non  (the  executrix 
having  died)  of  the  estate  of  the  said  H.  J.  Eoss. 

Before  the  probate  court,  the  appellee  recovered  a  judgment  for  the 
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value  of  his  services,  from  which  an  appeal  was  taken  to  the  circuit 
court  of  the  county;  in  which  court  a  trial  was  had  before  Minshall, 
judge,  and  a  jury,  resulting  in  a  verdict  for  the  appellee  for  the  same 
sum  of  twenty-five  dollars;  upon  which  a  judgment  was  entered,  di- 
rected to  be  levied  of  the  goods  and  chattels,  etc.,  in  the  hands  of  the 
appellant  to  be  administered,  and  for  costs.  From  this  judgment  of 
the  circuit  court,  an  appeal  is  taken  to  this  court. 

Wm.  Thomas,  for  appellant,  made  the  following  points  in  ar- 
[*390]gument:     *The  right  of  action  upon  the  note  of  Tucker  and 

Sealey  was  in  Hopestill  Eoss.  She,  alone,  could  maintain  an 
action  for  the  recovery  of  the  money  due  thereon.  1  Chitty,  38;  2 
H.  Blackstone,  563,  note  a;  M'Henry  v.  Ridgely,  2  Scam.,  310;  M'Con- 
nell  V.  Thomas,  ibid,  314;  2  Starkie,  318;  3  East,  400  to  409.  If 
Hopestill  Ross  had  died,  before  judgment  against  Tucker  and  Sealey, 
the  right  of  action  upon  the  note  would  have  survived  to  the  executor, 
and  not  to  the  administrator  of  H.  J.  Ross.  Toller  on  Ex.,  431-2; 
1  Williams  on  Ex.,  556,  643,  656-7.  Upon  the  death  of  Hopestill  Ross, 
her  executor  alone  could  proceed  by  scire  facias,  upon  the  judgment. 
Toller  on  Ex.,  441,  448,  450;  2  Saunders,  72  n. 

Although  it  may  be  true,  that  if  the  note  of  Tucker  and  Sealey  had 
been  given  for  a  debt  due  to,  or  a  liability  in  favor  of  H.  J.  Ross,  in 
his  life  time,  or  for  a»liability  to  the  executrix,  in  her  fiduciary  right, 
a  special  action  might  have  been  sustained  in  the  name  of  the  adminis- 
trator de  bonis  non,  yet  no  such  state  of  fact  exists,  or  was  pretended 
in  this  case.  Catherwood  v.  Charband,  8  Eng.  Com.  Lav,^  Rep.,  46; 
King,  etc.  ex.,  Stephenson  v.  Thorn,  1  Term  Rep.,  487;  Carne  and 
wife  V.  Watts,  6  East,  408. 

No  evidence  was  given  in  respect  to  the  solvency  or  insolvency  of 
the  estate  of  H.  J.  Ross,  and  the  judgment  should  have  been  made 
payable  in  the  course  of  administration,  and  not  out  of  goods,  etc.,  in 
the  hands  of  appellant,  to  be  administered.  Peck,  Adm.  etc.,  v. 
Stevens,  5  Gilman,  127.  The  judgment  for  costs  is  erroneous.  Rev. 
Laws,  558,  sec.  101. 

R.  S.  Blackwell,  with  whom  was  J.  Geimshaw,  for  appellee: 
The  bill  of  exceptions  is  defective.  It  does  not  purport  to  contain  all 
of  the  evidence.  5  Gilm.,  298.  The  exceptions  were  not  taken  at  the 
time  of  the  trial.  3  Scam.,  63.  The  record  read  by  appellee  in  the 
court  below,  and  objected  to  by  appellant,  is  not  set  out  in  the  bill  of 
exceptions.  5  Gilm. ,  209.  An  administrator  or  executor  can  not  retain 
under  our  laws.  R.  S.,  561,  sec.  121.  Paschall  v.  Hailman,  4  Gilm., 
297,  301.  The  executor  of  Mrs.  Ross  did  not  thereby  become  executor 
of  the  estate  of  Henry  J.  Ross.  R.  S.,  541,  sec.  22.  An  adminis- 
trator de  bonis  non  possesses  the  same  powers  nnd  rights,  and 
[*391]*is  subject  to  the  same  liabilities,  as  the  original  administrator. 
R.  S.  1833,  636,  sec.  71;  Toller  on  Ex'rs,  243;  Floyd  /•.  Brecken- 
ridge,  4  Bibb,  14;  Bacon's  Ab.,  title  "  Ex.  and  adm.,"  B  2  and  3.  There 
is  such  a  privity  in  law  between  Grimshaw  and  Greene  as  will  support 
this  action.  Hirst  v.  Smith,  7  D.  &  E.,  182.  The  judgment  for  costs 
in  this  cause  is  correct.  Welch  v.  Wallace,  3  Gilm.,  490;  R.  S.,  556, 
sec.  95.  There  is  no  award  of  execution  in  this  case.  The  word  levied 
means  paid.     3  Gilm.,  490;  5  ibid,  127. 
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■  If  the  judgment  is  informal,  the  proper  judgment  will  be  entered  up 
in  this  court.  1  Scam.,  55,  110;  3  Scam.,  63,  478;  1  Gilm.,  491;  3 
Gilm.,  490. 

Teeat,  C.  J.  It  satisfactorily  appeared  in  evidence,  that  the  services 
of  the  appellee  were  rendered  for  the  benefit  of  the  estate  of  Henry  J. 
Eoss.  He  was  retained  by  the  executrix  of  the  estate  to  prosecute  a  suit 
on  a  note  made  payable  to  her,  as  executrix.  The  suit  was  brought 
and  a  judgment  obtained  in  her  favor,  as  executrix.  After  her  death, 
the  judgment  was  collected,  and  the  money  paid  over  to  the  appellant, 
as  the  administrator  de  bonis  non  of  Henry  J.  Ross.  He  treated  the 
proceeds  of  the  recovery  as  assets  of  the  estate.  It  is  clear,  therefore, 
that  the  note  was,  in  fact,  the  property  of  the  estate,  and  did  not  belong 
to  Mrs.  Ross,  in  her  individual  right.  The  services  were  performed  for 
the  estate,  and  not  for  Mrs.  Ross  personally.  The  estate  received  the 
benefit  of  the  services,  and  ought  to  make  the  proper  compensation. 
The  appellee  was  employed  on  behalf  of  the  estate,  and  had  the  right 
to  look  to  the  estate  for  payment.  The  fact  that  he  was  retained  by  the 
executrix,  makes  no  difference.  Her  acts,  rightfully  done  in  her  official 
character,  are  binding  on  the  estate,  and  any  liability  arising  therefrom 
can  be  enforced  against  the  appellant.  As  the  representative  of  the 
estate,  he  is  bound  by  the  lawful  acts  of  the  executrix,  in  respect  to  the 
estate. 

The  judgment  is  not  erroneous.     It  does  not,  as  in  the  case  of  Pech 
v.  Stevens,  5  Oilman,  127,  and  the  cases  there  cited,  award  execution 
against  the  effects  of  the  estate.  Nor  is  the  appellant  personally 
responsible  for  its  payment.     It  only  *liquidates  and  establishes  [*392] 
a  demand  against  the  estate,  which  he  is  required  to  pay  in  the 
due  course  of  administration. 

The  judgment  of  the  circuit  court  must  be  affirmed,  with  costs. 

Judgment  affirmed. 

Thomas  Lewis  v.  Johit  B.  Moffett. 

Appeal  from  Sangamon. 

1.  Partnership  —  compensation.  If  it  is  expressly  agreed,  that  a  partner  is  not 
to  give  his  personal  services  for  the  benefit  of  the  firm,  he  may  recover  from  his 
CO- partners  for  services  rendered  the  joint  concern,  attheir  instance  and  request. (1 

On  the  14th  October,  1848,  John  B.  Moffett  filed  in  the  office  of  the 
cleik  of  Sangamon  county  circuit  court,  his  bill  in  chancery  against 
Thomas  Lewis  and  Willis  H.  Johnson,  in  which  it  was  alleged,  that  on 
the  1st  February,  1848,  said  Lewis,  Johnson  and  the  complainant 
entered  into  written  articles  of  copartnership,  as  follows: 

"Articles  of  copartnership  entered  into  this  day  between  Thomas 
JLewis  and  Willis  H.  Johnson,  and  John  B.  Moffett,  all  of  the  city  of 
Springfield,  Illinois,  under  the  style  of  Lewis,  Johnson  &  Co. : 

Followed  —  Roach  v.  Perry,  16  111.,  ners  entitling  them  or  some  of  them  to 

87.  compensation.   Roach   v.   Perry,  16  111., 

(1)  Neither  of  the  partners  is  entitled  37;  Hanks  v.  Baber,  53  111.,  292.  If  such 

to   charge   the   other,  or   the   firm,  for  agreement  be  made  and  no  price  be  fixed 

labor,  care  and   deligence  in  attending  then  a  partner  can  recover  only  such  sum 

to  the  partnership  business,  unless  there  as   his   services   are   reasonably  worth, 

be  a  special  agreement  among  the  part-  Stratton  v.  Tabb,  8  Bradw.,  225. 
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"  Article  First.  Each  party  to  invest  one  thousand  dollars  in  stock  » 
or  cash,  making  a  capital  of  three  thousand  dollars,  which  may  be  3 
increased.  Secondly.  Each  partner  to  share  equal  in  the  profits  or-t 
loss  of  the  foundry  and  machine  business.  Thirdly.  The  said  Lewis  i 
agrees,  in  lieu  of  his  services,  to  furnish  the  foundry  and  machine  shop  i 
now  occupied  by  Lewis  &  Johnson,  free  of  rent,  and  purchase  stock  for  i 
the  concern  in  St.  Louis,  when  there,  free  of  charge  to  the  firm.  . 
Fourthly.  The  said  Johnson  will  be  expected  to  devote  his  entire  time 
to  the  mechanical  interest  of  the  concern,  except  such  time  as  his 
private  business  requires.  Fifthly.  The  said  Moffett  will  be  expected 
to  devote  his  entire  time  to  tlie  financial  and  mechanical  interest  of  the 
concern,  except  such  time  as  his  private  business  requires.  Sixthly.  .» 
It  is  understood  and  agreed,  that  for  a  valuable  consideration  by  the'3 
said  John  B.  Moffett  to  Lewis  &  Johnson  paid,  that  the  said  J.s  \ 
[*393]B.  Moffett  is  to  be  entitled  to  the  one  undivided  *one-third  pari  t 
of  interest  in  Willis  H.  Johnson's  patent  pump,  for  whatever  t 
territory  may  remain  unsold  in  the  U.  S.,  on  the  first  of  February  ji 
next;  also,  in  the  event  of  Lewis  &  Johnson  obtaining  a  patent  for  a  i 
churn  that  they  have  applied  for,  said  right  is  to  belong  equally  to  the  ! 
firm  of  Lewis,  Johnson  &  Co.,  as  well  as  an  electro-magnetic  machine  ■ 
that  the  company  are  now  building.  Lastly.  That  the  firm  is  to  con-  ^ 
tinue  so  long  as  the  parties  may  agree  or  desire  its  continuance,  unles^'i 
dissolved  by  providential  dispensation."  i 

The  firm  was  dissolved  by  mutual  consent,  August  3,  1848.  The  ) 
complainant  further  alleges,  that  at  the  time  the  said  copartnership 
was  entered  into,  the  said  Lewis  &  Johnson  were  expecting  to  obtain  i 
a  patent  for  an  atmospheric  churn,  and  sets  out  so  much  of  the  sixth  { 
article  as  provides,  that  in  the  event  of  obtaining  said  patent,  the  right 
was  to  belong  equally  to  the  firm.  That  it  was  then  contemplated  and 
intended  by  said  Lewis,  Johnson  &  Co.,  to  sell  their  interest  in  said 
patent  as  opportunity  offered,  and  their  interest  would  seem  to  require,  , 
and  equally  to  divide  the  proceeds  arising  from  the  sale,  after  paying- 3 
necessary  expenses  attending  the  same.  Charges  that  the  complainant, 
by  said  agreement,  became  entitled  to  one-third  of  said  proceeds;  that 
the  said  patent  issued  in  May,  1848;  that  no  conversation  was  ever 
held  or  agreement  made  in  reference  to  any  one  of  the  partners  acting 
in  the  capacity  of  an  agent  for  the  firm;  that  Thomas  Lewis,  having 
private  business  in  St.  Louis,  concluded  to  take  said  churn,  which  he, 
complainant,  had  prepared,  with  him  to  St.  Louis,  and,  if  an  oppor- 
tunity should  offer,  to  sell  the  rights  acquired  by  the  said  patent;  that 
said  Lewis,  upon  his  arrival  in  St.  Louis,  sold  rights  to  sundry  indi- 
viduals, for  cash,  notes,  and  property;  and  charges  that  whatever  Lewis 
did,  he  did  as  partner  of  the  firm  of  Lewis,  Johnson  &  Co. ;  that  there 
never  was  any  agreement  between  the  members  of  said  firm,  by  which 
said  Lewis  was  recognized  as  agent  of  the  firm;  nor  any  agreement  to 
allow  him  any  extra  compensation  for  his  services,  nor  commissions  on 
the  sales  which  he  made;  but  that  whatever  was  done  by  him  was  done 
under  those  general  rules  and  regulations  by  which  partnerships  are 
governed.  The  bill  then  sets  forth,  as  the  complainant  alleges,  a  gen- 
eral statement  of  the  amount  of  notes  and  articles  for  which 
[*394jrights  were  sold  —  making  the  gross  amount  15,047,  as  *near 
as  complainant  could  ascertain  the  same;   that  the  statement 
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contains  the  nominal  amount  at  which  the  property  was  received,  but 
in  consequence  of  the  manner  in  which  the  rights  were  sold,  and  the 
anxiety  on  the  part  of  Lewis  to  effect  sales,  but  little  regard  was  had 
to  the  actual  value  of  the  property  received  in  exchange;  that  the  real 
estate  is  not  worth  one-half  the  amount  at  which  it  was  received,  and 
that  a  liberal  deduction  should  be  made  from  the  nominal  value  of  the 
personal  property.  Further,  that  the  sales  were  effected  in  the  lalter 
part  of  May  and  the  commencement  of  June,  1848;  that  on  the  7th  of 
July,  1848,  the  partners  divided  the  real  estate,  by  bidding  against  each 
other  for  the  same;  that  the  depreciation  below  the  nominal  amount 
at  said  division  was  $5,387;  besides  which,  there  were  sixty  quarter 
sections,  situated  in  Missouri,  of  which  each  j^artner  took  twenty,  at 
the  nominal  value  of  $6,000;  but,  as  the  complainant  believes,  were  not 
worth  $3,000  —  making  a  total  depreciation  on  real  estate  of  $8,387; 
that  on  August  7,  1848,  a  like  division  of  part  of  the  personal  prop- 
erty was  made,  in  same  manner,  and  taken  by  the  partners  at  greatly 
reduced  rates,  which  complainant  alleges  to  be  nearly  their  real  value; 
that  the  other  part  of  the  personal  property  was  sold  for  cash  at  dif- 
ferent times,  whi-ch  was  invariably  retained  by  Lewis,  and  complainant 
filed,  as  he  alleged,  a  copy  of  a  statement,  showing  the  amount  of  sales, 
description  of  property,  disposition  of  same,  nominal  prices,  and  the 
prices  at  which  the  same  were  taken  by  the  respective  partners.  Alleges 
that  in  said  divisions,  property  was  taken,  part  at  its  real  value  and 
part  at  a  nominal  value,  amounting  to  $4,256,  according  to  the  state- 
ment filed  with  his  bill,  but  which  he  alleges  does  not  exceed  in  value 
$3,000;  and  that  this  is  all  that  complainant  has  obtained  from  the 
proceeds  of  said  partnership  enterprise;  that  at  said  division,  Johnson 
obtained  property  amounting  to  $3,659  88,  and  said  Lewis  to  the  amount 
of  $9,911  67,  according  to  exhibit  filed  by  complainant  with  his  bill;  that 
besides  the  amount  of  property  above  stated  as  having  been  obtained 
by  Lewis,  he,  Lewis,  retained  possession  of  notes  amounting  to  about 
$17,806  70,  and  the  control  of  a  judgment  of  $530,  and  a  mortgage  of 
$520;  that  Lewis  utterly  refuses  to  make  a  division  of  the  same,  or  make 
further  settlement  with  the  other  partners  of  the  firm,  but  demands 
one-third  of  the  gross  proceeds  of  sales,  or  about  $17,000,  as 
*commissions  for  his  attention  to  the  partnership  business.  [*395] 
The  complainant  then  prays  that  Lewis  &  Johnson  be  made 
defendants,  and  answer  severally,  and  Lewis  be  required  fully  to 
account;  that  an  equitable  division  of  notes  be  made  among  the  several 
partners,  or  that  a  receiver  be  appointed  to  receive  and  divide  the  pro- 
ceeds, from  time  to  time,  according  to  the  terms  of  the  partnership, 
by  allowing  to  each  partner  one-third  of  the  proceeds;  that  said  Lewis 
be  allowed  only  his  necessary  expenses  for  attending  to  the  business  of 
the  firm,  and  that  no  allowance  be  made  as  extra  compensation  or 
commissions  for  his  attention  to  the  partnership  business,  and  such 
other  and  further  relief,  etc. 

On  the  15th  of  January,  1849,  Thomas  Lewis  filed  his  answer,  under 
oath,  in  which  he  admits  that  the  written  articles  of  copartnership 
filed  with  complainant's  bill,  are  the  only  written  articles  ever  executed 
by  them,  and  that  the  same  contained  the  true  terms  of  the  partner- 
ship; that  at  the  time  said  article  was  entered  into,  it  was  in  contem- 
plation of  Lewis  &  Johnson  to  obtain  a  patent  for  an  atmospheric 
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churn,  and  that  when  the  same  was  obtained  the  right  waa  to  belong 
equally  to  the  firm  of  Lewis,  Johnson  &  Co.,  and  that  caid  patent  was 
obtained;  and  asserts  that  complainant,  without  the  knowledge  of  his 
partners,  kept  his  son  in  Springfield,  with  the  expectation  of  sending 
him  out  to  sell  said  rights,  at  the  usual  pay  of  an  agent  —  one-half  of 
the  proceeds.  He  further  states,  that  he  was  about  visiting  St.  Louis, 
on  business  of  the  firm  of  Lewis  &  Adams,  and  at  the  request  of  the 
complainant,  and  his  co-defendant,  Johnson,  deferred  his  visit  until  a 
churn  could  be  prepared  for  him;  that  after  the  churn  was  prepared, 
he  did  proceed  to  St.  Louis,  and  there  disposed  of  the  rights  to  said 
churn.  He  expressly  denies  that  he  transacted  said  business  and  dis- 
posed of  said  rights,  sold  by  him,  in  his  capacity  as  partner  in  said 
firm  of  Lewis,  Johnson  &  Co.,  but  as  the  agent  of  said  firm,  for  the 
sale  of  said  rights,  and  witl;  the  expectation  of  receiving  commissions 
therefor,  as  agent;  further,  that  he  was  under  no  obligation  to  render 
his  services  or  devote  his  time  for  the  benefit  of  said  firm  —  such  being 
the  express  provision  of  the  partnership  —  and,  also,  independent  of 
the  written  article,  the  express  understanding  of  all  the  partners.  He 
further  states,  that  had  he  not  acted  for  said  firm,  as  agent  for 
[*396]  the  sale  of  these  rights,  they  would  necessarily  have  been  *cora- 
pelled  to  have  employed  agents  therefor,  and  paid  them  one- 
half  of  the  proceeds  of  the  sales  —  such  being  the  usual  commission 
to  agents  —  which  expenses  must  have  been  deducted  from  the  amount 
before  the  partners  could  share  the  remainder.  He  claims,  and  by  his 
answer  insists  upon,  his  right  to  retain  one-third  of  the  proceeds  of 
sales,  for  his  commissions  as  agent  aforesaid  ;  that  he  remained  several 
weeks  in  St.  Louis  upon  this  express  business,  and  so  remained  at  the 
earnest  solicitations  of  complainant  and  Johnson,  urging  him  not  to 
return  until  he  had  disposed  of  the  entire  right;  and  complainant 
urging  him  not  to  return  so  long  as  he  could  make  sales;  that  in  mak- 
ing sales  he  used  his  utmost  endeavors  to  promote  the  interest  of  the 
concern,  and  in  his  exchanges  for  property,  made  the  best  trades  he 
could;  does  not  believe  that  any  other  agent  would  have  realized  one- 
third  as  much  as  he  did;  that  at  the  time  of  the  sales,  he  was  bound 
by  his  agreement  with  the  firm  of  Lewis  &  Adams,  to  devote  his  time 
to  them,  and  the  time  so  employed  was  taken  from  his  business  as  a 
member  of  that  firm.  He  does  not  admit  the  correctness  of  com- 
plainant's exhibit,  but  files  a  full  statement  and  full  account  of  the 
matters  contained  in  said  bill.  Avers  a  full  communication  of  hisil 
knowledge  in  relation  to  property,  his  willingness  at  all  times  to  fur-| 
nish  full  statements  to  complainant,  and  offers  to  refer  the  wholes' 
matter  to  arbitration. 

To  this  answer  complainant  filed  a  replication. 

Willis  H.  Johnson  filed  his  sworn  answer  to  the  bill,  in  which  ha 
admits  the  formation  of  the  partnership  at  the  time  stated  in  the  bill;)i 
the  correctness  of  the  copy  of  the  articles  of  partnership  —  that  it  is- 
the  only  one  ever  executed  by  the  partners,  and  contains  the  true  terms 
thereof  —  the  expectation  of  the  patent;  that  when  issued  the  right 
should  belong  equally  to  the  firm,  and  the  issuing  of  the  patent;  that 
Moffett,  in  his  presence,  informed  Lewis  that  he  had  kept  his  son, 
Thomas  Moffett,  in  Springfield,  though  without  his  knowledge  or  that 
of  respondent,  for  the  purpose  of  employing  him  as  an  agent  to  sell 
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rights  for  churn  and  pump;  that  Lewis  was  about  to  visit  St.  Louis  on 
the  business  of  the  firm  of  Lewis  &  Adams,  about  the  time  when  the 
patent  was  received;  that  by  the  request  of  the  respondent  and  com- 
plainant, Lewis  deferred  his  starting  until  a  churn  could  be  prepared 
for  him;  that  the  said  Lewis  was  requested  to  delay  his  journey 
until  he  could  procure  one  of  the  churns,  that  he  *could  comply[*397] 
with  the  request  of  this  respondent,  and  act  for  the  firm  in  sell- 
ing patent  rights  for  the  same  in  St.  Louis;  that  Lewis  did  wait  until 
the  churn  was  made,  and  did  go  to  St.  Louis,  where  he  remained  about 
four  weeks,  selling  said  patent  rights  for  the  firm  as  aforesaid;  that 
after  said  Lewis  had  been  at  St.  Louis  for  about  two  weeks,  he  informed 
this  respondent  and  complainant  of  his  progress  up  to  that  time,  and 
that  he  intended  to  come  home  immediately;  whereupon  this  respon- 
dent wrote  to  him  urging  him  to  stay  there  as  long  as  he  could  make 
sales,  and  he  believes  the  said  complainant  did  the  same;  that  in  com- 
pliance with  the  said  request,  the  said  Lewis  did  remain  longer  and 
made  large  sales,  of  the  amount  he  knows  nothing  of  his  own  know- 
ledge, but  refers  to  and  adopts  Lewis'  answer  in  relation  thereto;  and 
there  was  no  express  agreement  before  or  at  the  time  of  Lewis'  visit  to 
St.  Louis,  as  to  the  capacity  in  which  he  was  to  sell  these  rights — 
whether  as  partner  or  agent — but  respondent  believes,  from  the  nature 
of  the  contract  between  the  parties,  and  the  understanding  of  the 
partners,  that  Lewis  was  to  devote  no  part  of  his  time  to  the  business 
of  the  firm  of  Lewis,  Johnson  &  Co.  Avers  that  said  Lewis  is  entitled 
to  commissions,  as  he  claims  in  his  answer,  and,  on  his  part,  he  has  no 
objection  to  make  thereto.  Is  satisfied  with  the  manner  in  which 
Lewis  sold. 

At  August  term,  1849,  of  the  Sangamon  circuit  court,  Davis,  judge, 
entered  a  decree,  allowing  Lewis  one  thousand  dollars,  as  a  reasonable 
compensation  for  his  services  in  making  sales  of  said  patent  right,  and 
directing  a  division  of  the  residue  among  the  partners  equally. 

From  this  decree  Lewis  appealed,  assigning  for  error,  the  rendering 
of  said  decree  in  favor  of  Moffett. 

S.  T.  Logan  and  Stuart  &  Edwaeds,  for  appellant.  LiKCOLisr  & 
Heri^don"  and  J.  C.  Conklikg,  for  appellee. 

Catok,  J.  It  is  undoubtedly  a  general  rule  that  one  partner  can 
not  charge  the  other  partners  or  the  firm  for  services  rendered  in  the 
business  of  the  copartnership,  unless  there  is  an  express  agree- 
ment to  that  effect;  or  where  such  agreement  may  be  *implied[*398] 
from  the  course  of  business  between  the  copartners,  or  from 
the  nature  of  the  services  rendered  in  connection  with  the  duties  and 
obligations  imposed  by  the  copartnership  articles  upon  the  several 
members  of  the  firm.  This  general  rule,  that  one  partner  can  not 
charge  the  firm  for  extraordinary  services,  results  from  the  fact,  "that 
there  is  an  implied  obligation  in  every  partner  to  exercise  due  diligence 
and  skid,  and  to  devote  his  services  an(f  labors  for  the  promotion  of 
the  common  benefit  of  the  concern."  Story  on  Part.,  sec.  182.  When 
this  reason  fails,  the  rule  itself  must  be  relaxed.  When  it  is  impos- 
sible to  determine  how  far  the  skill  and  experience  of  each,  which  was 
to  be  applied  to  the  business  of  the  firm,  induced  the  terms  upon 
which  the  copartnership  was  formed,  it  would  be  manifestly  unjust 
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for  the  courts  to  undertake  to  inquire  which  had  rendered  the  most 
services  to  the  concern. 

In  this  case,  the  duties  imposed  upon  Lewis  towards  the  firm,  as 
respects  his  personal  services,  do  not  depend  upon  an  inference  of  the 
law,  but  are  regulated  by  the  express  agreement  of  the  parties,  in  the 
copartnership  articles,  as  follows:  "The  said  Lewis  agrees  in  lieu  of 
his  services,  to  furnish  the  foundry  and  machine  shop,  now  occupied 
by  Lewis  &  Johnson,  free  of  rent  and  purchase  stock  for  the  concern 
in  St.  Louis,  when  there,  free  of  charge  to  the  firm."  Here,  then, 
the  appellant,  for  a  sufficient  equivalent,  was  absolved  from  that  obli- 
gation which  the  law  would  otherwise  impose  upon  him,  "  to  devote 
his  services  and  labors  for  the  promotion  of  the  common  benefit  of  the 
concern."  This  duty,  thus  imposed  by  the  law  upon  partners  gener- 
ally, is  the  reason  assigned  why  a  partner  can  not  charge  the  firm  for 
services  rendered. 

In  this  case,  it  is  true  there  was  no  express  contract  that  Lewis  should 
be  paid  for  the  services  which  he  should  render  in  the  sale  of  the  pat- 
ent right;  but,  when  he  was  expressly  requested  and  employed  to  render 
those  services,  which  he  was  under  no  more  obligation  to  render  than 
a  stranger,  and  when  he  has  devoted  his  time  and  talent  to  the  busi- 
ness of  the  firm  ujDon  such  request,  it  is  but  reasonable  and  just  that 
he  should  be  paid  for  such  services.  His  time  and  talent  were  as  much 
his  own  as  was  his  capital,  and  as  much  entitled  to  be  taken  into  the 
account  in  the  formation  of  the  copartnership.  This  was  done  in  the 
arrangement  made,  and  the  former  were  reserved  to  his  own  use. 
[*399  j*Suppose,by  the  partnership  articles,  he  had  been  exempted  from 
paying  any  portion  of  the  rent  of  the  foundry  and  machine  shop, 
in  consideration  of  personal  services  which  he  had  agreed  to  ren- 
der, and  that  afterwards,  at  the  request  of  the  other  members  of  the 
firm,  he  had  paid  the  rent,  would  dny  one  contend  that  he  was  not 
entitled  to  be  reimbursed?  Take  this  very  case  —  and  we  have  but  to 
reverse  the  proposition  —  suppose  Johnson  and  Moffett  had  paid  the 
rent  of  these  buildings,  which  Lewis  had  agreed  to  furnish  free  of  rent, 
their  claim  to  have  that  taken  into  the  account  in  a  final  settlement 
would  be  denied  by  no  one.  If  they  might  claim  to  be  indemnified 
for  the  payment  of  rent,  which  by  their  agreement  they  were  exempted 
from  paying,  why  may  not  Lewis  be  paid  for  rendering  services  which, 
by  the  agreement,  he  was  expressly  exempted  from  rendering?  In 
no  case  that  we  are  aware  of,  where  it  has  been  held  that,  in  the 
absence  of  an  express  agreement,  one  partner  shoilld  not  recover 
for  rendering  more  services  than  the  other  members  of  the  firm, 
was  he  exempted  J)y  the  partnership  agreement  from  rendering  those 
very  services  for  which  he  had  charged  the  firm;  and  that  is  tlie  rea- 
son assigned  by  judge  Story  why  such  claim  should  be  disallowed. 
Story  on  Part.,  sec.  182.  But  there  is  no  inflexible  rule  of  law  that 
one  partner  shall  not  recover  for  extraordinary  and  unusual  services, 
without  an  express  agreement  that  he  shall  be  paid  for  such  services. 
The  case  of  Bradford  v.  Kimberly,  1  Johns.  Ch.  E.,  431,  shows  that 
where  certain  members  of  a  firm  are  employed  to  render  services, 
which  the  law,  or  the  agreement  of  the  parties,  does  not  impose  upon 
them  as  partners,  there  the  law  implies  an  agreement  that  they  shall 
be  paid.     After  stating  the  general  rule,  the  chancellor  in  that  case 
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proceeds:  "  But  where  the  several  owners  meet  and  constitute  one  of 
the  concern  an  agent  to  do  the  whole  business,  a  compensation  is  nec- 
essarily and  equitably  implied  in  such  special  agreement,  and  they  are 
to  be  considered  as  dealing  with  a  stranger.  " 

It  is  true,  as  was  insisted  on  the  argument,  that  the  statement  in  the 
answer  of  Lewis,  that  he  sold  the  patent  rights  as  agent  of  the  firm, 
and  not  as  partner,  is  not  conclusive  as  to  the  character  in  which  he 
acted;  but  that  character  must  be  determined  from  the  facts  established. 
That  he  rendered  the  services  at  the  recpiest  of  the  other  mem- 
bers of  the  firm,  is  abundantly  established.  As  *he  was  on  the[*400] 
point  of  starting  to  St.  Louis  on  other  business,  the  patent  for 
the  churn  arrived  from  the  patent  office.  One  of  the  active  members 
of  the  firm  requested  him  to  postpone  his  departure  until  a  churn 
could  be  manufactured,  and  to  take  it  with  him  to  St.  Louis  and  sell 
the  rights.  Upon  such  request  he  did  postpone  his  departure  for  sev- 
eral days,  until  the  churn  was  completed,  which  he  took  with  him  to 
St.  Louis,  and  made  the  sales.  All  the  circumstances  of  the  case  show 
that  the  other  partner  acquiesced  in  and  approved  of  this  employment, 
even  if  that  were  necessary.  Here,  then,  was  an  express  agreement  to 
employ  Lewis  to  render  services  which  he  was  under  no  more  obliga- 
tion to  perform  than  a  stranger;  and  the  law  must  imply  an  agreement 
to  render  him  a  reasonable  compensation  therefor. 

To  what  compensation  is  the  appellant  reasonably  and  justly  enti- 
tled? The  evidence  on  this  point  is  very  voluminous,  but  it  is  unneces- 
sary to  state  and  review  it  all  minutely.  The  nature  and  character  of 
the  services  rendered,  the  time  employed,  and  the  results  accomplished, 
admit  of  no  dispute.  The  balance  of  the  testimony  is  principally 
made  up  of  the  opinions  of  witnesses  as  to  the  value  of  the  services 
rendered,  and  of  the  commissions  usually  allowed  in  the  sales  of  pat- 
ent rights.  Of  this  last  branch  of  the  evidence,  it  may  be  here  re- 
marked, that  while  it  may  be  entitled  to  be  considered,  upon  the  ques- 
tion of  the  amount  of  compensation  to  be  allowed,  it  by  no  means  estab- 
lishes such  an  usage  as  to  be  binding  upon  the  parties,  as  an  implied 
contract.  In  order  to  give  a  usage  that  effect,  it  must  have  become  so 
universal  and  notorious  as  to  raise  a  reasonable  inference  that  the  par- 
ties acted  in  reference  to  it,  and  with  the  expectation  of  being  governed 
by  it,  without  a  particular  allusion  to  it.  That  a  majority  of  patent 
rights  are  hawked  about  the  country  by  trading  agents  who  receive  a 
commission  upon  the  amount  of  their  sales,  may  be  true;  yet  this  is 
by  no  means  universally  the  case.  Nor  are  the  commissions  allowed 
these  itinerant  agents,  by  any  means  uniform;  frequently  varying,  as  it 
appears,  from  one-fourth  to  one-half  of  the  amount  of  sales  effected. 
Nor  with  any  degree  of  propriety  or  justice  could  they  be  uniform, 
unless  all  patent  rights  were  equally  valuable,  or  at  least  equally  salable. 

While  the  opinions  of  witnesses,  who  have  been  extensively  engaged 
in  the  sale  of  patent  rights,  as  to  the  value  of  these  services, 
may  not  be  absolutely  binding  upon  the  court,  yet  they  *are[*401J 
certainly  entitled  to  serious  consideration.  But  after  all,  we 
must  look  to  the  nature  and  character  of  the  services  rendered,  the  time 
employed,  the  skill  and  talent  exercised,  and  the  benefits  derived  to  the 
firm,  and  then,  by  exercising  our  own  judgments,  in  connection  with 
the  judgments  of  others,  where,  as  in  this  case,  their  opinions  are  not 
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necessarily  conclusive,  we  must  come  to  the  most  satisfactory  conclu- 
sion at  which  we  can  arrive. 

The  appellant  went  to  St.  Louis  with  this  churn,  and  in  the  course  of 
a  few  weeks  sold  out  the  entire  right  to  various  individuals,  for  the 
nominal  aggregate  sum  of  $52,000,  and  for  which  the  firm  actually 
realized  the  sum  of  138,000.  Now,  the  time  actually  employed  was 
very  inconsiderable,  but  the  results  were  truly  wonderful,  when  we  con- 
sider the  sales  were  made  upon  an  actual  exhibition  of  the  churn,  when 
the  testimony  shows,  and  all  now  seem  to  admit,  that  the  invention  is 
really  valueless.  Yet  it  is  but  justice  to  say,  that  we  do  not  believe  that 
this  fact  was  known  to  any  of  the  parties  at  that  time.  There  must 
have  been  a  certain  speciousness  about  the  churn,  which  deceived 
Lewis,  as  well  as  his  victims,  as  to  its  real  value.  Whatever  plausibil- 
ity there  was  about  this  invention,  which  commended  it  to  the  favor- 
able notice  of  purchasers,  ought  to  inure  to  the  benefit  of  the  owners 
of  the  patent,  while  Lewis  may  be  entitled  to  the  merit  of  whatever 
skill  he  displayed  in  presenting  these  commendable  appearances  to  the 
view  of  purchasers,  and  the  judgment  with  which  he  made  his  con- 
tracts. His  success  ought  to  satisfy  any  reasonable  ambition  in  that 
way.  Although  he  may  not  be  entitled  to  the  merit  or  demerit  of  hav- 
ing imposed,  by  the  force  of  his  genius  alone,  upon  the  purchasers,  so 
as  to  have  realized  that  large  sum  from  the  sales  of  an  invention,  which, 
in  the  hands  of  another,  would  have  produced  little  or  nothing,  yet  that 
his  services  were  very  meritorious,  to  the  firm,  at  least,  can  not  be  dis- 
puted, and  the  other  members  ought  not  to  object  to  paying  him  a  pro- 
portionate compensation,  and  one  which  ought  abiindantly  to  satisfy 
him  for  the  time  and  labor  bestowed.  Were  we  to  be  governed  by  the 
opinions  of  a  majority  of  those  witnesses  who  have  expressed  opinions, 
as  to  the  amount  of  compensation  to  which  the  appellant  is  entitled,  we 

might  have  to  allow  even  the  full  extent  of  his  present  claim,  yet 
[*402]we  can  not  shut  our  eyes  to  the  fact,  that  most  of  those  ^witnesses 

arrive  at  their  conclusions  by  assimilating  this  to  other  patent 
rights;  which,  while  they  may  have  been,  intrinsically,  more  valuable, 
yet  were  undoubtedly  less  salable.  To  allow  the  claim  of  $12,000, 
now  set  up  by  Lewis,  we  think  would  be  extravagant;  and  it  is  mani- 
fest, from  his  own  conduct,  that  he  did  not  originally  consider  himself 
entitled  to  that  amount.  We  may  reasonably  suppose  that  he  designed 
to  retain  in  his  own  hands,  independent  of  the  wares  left  with  Lewis  & 
Adams  for  sale,  enough,  over  and  above  his  proportion  as  partner,  to 
compensate  him  sufficiently  for  his  services.  By  having  paid  over  the 
balance  to  the  other  members  of  the  firm,  he  indicated  a  limit,  beyond 
which  he  did  not  expect  to  claim  for  his  commissions.  His  whole  con- 
duct shows  that  he  would  not  be  likely  to  pay  over  to  his  partners  more 
than  what  he  considered  their  just  proportion  of  the  proceeds  of  these 
sales.  By  allowing  him  what  he  did  retain,  we  give  him  no  stinted  com- 
pensation; but  as  we  think  the  evidence  abundantly  warrants  this,  we 
have  determined,  for  the  want  of  a  more  satisfactory  criterion,  to  adopt 
that  as  the  measure  of  his  compensation.  To  this,  at  least,  Johnson 
in  his  answer  does  not  object.  As  the  decree  which  Moffett  obtained 
against  Lewis  for  11,377  41,  Avas  for  his  proportion  of  these  sales, 
which  had  been  retained  by  Lewis,  over  and  above  the  compensation 
allowed  him  by  the  circuit  court,  it  follows  that  that  portion  of  the 
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decree  must  be  reversed,  and  the  balance  of  the  decree  must  stand 
afl&rmed.  The  costs  of  this  court  must  be  equally  divided  among  the 
parties. 

Decree  reversed. 


"James  T.  Irvikg  v.  Benjamijst  F.  Brownell.(I) 

Error  to  Pike. 

1.  Tax  sale  —  effect  of  deed,  statute  o/1837.  An  auditor's  deed  to  land,  made  in 
pursuance  of  a  sale  for  taxes,  under  the  law  of  1827,  will  not  show  a  complete  title 
in  a  party,  without  proof  that  the  prerequisites  of  the  law  have  been  complied 
with. 

3.  Limitations — possession  under  laio  o/1839.  The  words  "  claim  and  color  of 
title  made  in  good  faith,"  under  the  law  of  1839,  mean  such  a  title  as,  tested  by 
itself,  would  appear  to  be  good  —  a  prima  facie  title.  Such  a  title,  connected 
with  seven  years'  actual  possession,  and  payment  of  taxes,  becomes  invincible. 

3.  Same.  To  be  actual,  the  possession  should  be  open,  visible  and  exclusive, 
either  by  an  enclosure,  the  erection  of  buildings,  or  in  such  manner  as  to  give  the 
real  owner  notice  that  the  person  in  possession  was  claiming  the  land  as  his 
own. 

4.  Same  —  break  in  payment  of  tax.  *If  the  occupant  does  not  pay  the  taxes[*403] 
for  seven  years,  but  permits  the  land  to  be  sold  for  the  taxes  of  one  year,  and 

bids  it  in,  it  is  not  a  compliance  with  the  law. 

5.  Tax  sale  —  deed  under  statute  1835.  An  auditor's  deed  is  a  title  deducible  of 
record,  under  the  law  of  1835,  and  is  sufficient  to  protect  a  party  who  can  connect 
himself  with  it,  and  show  that  he  has  been  possessed  of  the  premises  by  actual 
residence,  undei  such  title,  for  seven  years. 

6.  S.AME.  The  word  "title,"  as  used  in  the  act  of  1835,  should  not  be  construed  to 
mean  a  perfect  title,  but  only  such  a  title  as  is  evidenced  by  a  deed  in  proper  form, 
and  duly  executed  by  some  one  of  the  officers  or  persons  named  in  the  act. 

7.  Judicial  cognizance  — justices  of  county.  Courts  sitting  in  a  county,  will 
officially  take  notice  who  were  the  justices  in  such  county.(3) 

8.  Acknowledgment  —  sufficiency.  A  certificate  of  acknowledgment  made  by  a 
commissioner  of  another  state,  need  not  be  under  seal.  A  certificate  of  acknowledg- 
ment, if  in  other  respects  suflicient,  will  not  be  vitiated  for  want  of  a  date. (3) 

Cited  —  Stout  v.  Slattery,  12  111.,  162;        (3)  Certificate     of     acknowledgment 

Rawlings  v.  Bailey,  15  111  ,  178;  Laflin  must   show,  on  its  face,  it   is   made   at 

•p.   Herrington,  16  111.,  301;    Rawson  v.  some  assignable  locality, Vance  ■».  Schuy- 

Fox,  65  111.,  200;   Cited  as  overruled,  ler,  1   Gilm.,  160,  unless,  by  taking  the 

Elston  V.  Kennicott,  46  111.,  187.  acknowledgment  and  deed  together,  one 

(1)  It  has  been  held,  since  the  first  may  presume  in  what  state  the  acknowl- 
cases  decided  under  the  statute  of  limi-  edgment  was  taken  and  the  certificate 
tations  of  1839,  the  claimant  was  not  re-  made,  Hardin  v.  Kirk,  49  111.,  153.  The 
quired  to  trace  the  title  through  a  claim  omission  of  the  venue  in  the  certificate 
to  any  source,  to  constitute  color  of  title,  by  a  justice  of  the  peace  is  obviated  by 
This  case  in  announcing  a  different  rule  proof  he  is  or  was  a  justice  in  the  county 
is  overruled;  Woodward  v.  Blanchard,  where  it  was  in  fact  made  and  that  he, 
16111.,  424;  M'Clellan®.  Kellogg,  17111.,  as  such  justice,  took  the  acknowledg- 
498;  Newland  v.  Marsh,  19  111.,  376,  ment,  Grahams.  Anderson,  42  111.,  514. 
Thompsons.  Haskell,  21  111.,  215;  Dick-  So  the  omission  of  the  venue  will  not 
inson  ».  Breeden,  30111.,  279;  Graham «.  vitiate  the  acknowledgment,  the  seal 
Anderson,  42  111.,  514;  see  M'Cagg  v.  showing  the  county  in  which  it  was 
Heacock,  42  111.,  156;  Cook  v.  Norton,  taken,  Chiniquy  ?).  Bishop,  41  111.,  148, 
48  111.,  391.  or  the  defect  is  cured  by  certificate  of 

(2)  Circuit  courts  will  take  judicial  magistracy,  Hardin  v.  Osborne,  60  111., 
cognizance  of  who  are  justices  of  the  93-  The  certificate  need  not  be  in  literal 
peace  in  the  county  wherein  the  court  is  compliance  with  the  statute.  Substantial 
held,  Shattuck  v.  People,  4  Scam.,  477;  compliance  will  suflBce,  see  Mason  «. 
Livingston    v.    Kettell,    1   Gilm.,    119;  Brock,  13  111.,  273,  note  1. 

Graham  v.  Anderson,  42  111.,  514. 
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Statement  of  the  case.     Briefs  of  Counsel. 

This  was  an  action  in  ejectment,  by  the  plaintiff  in  error,  to  recover 
the  north-west  quarter  of  section  twenty-eight,  in  township  four, 
range  six,  west  of  the  fourth  principal  meridian,  situate  in  the  county 
of  Pike.  The  action  was  commenced  by  service  of  declaration  and 
notice,  on  the  18th  of  January,  1848.  The  defendant  in  error  filed 
his  plea  of  not  guilty,  and  a  trial  was  had  before  Purple,  justice,  and 
a  jury,  at  September  term,  1848,  and  a  verdict  found  for  the  defen- 
dant. A  motion  for  a  new  trial  was  denied.  The  facts  of  the  case  will 
sufficiently  appear  in  the  opinion  of  the  court. 

J.  Grimshaw,  for  plaintiff  in  error:  The  plaintiff  in  error,  in  the 
court  below,  deduced  title  regularly  from  the  patentee.  The  defen- 
dant in  error  seeks  to  defend  under  acts  of  January  17,  1835;  Real 
Estate  Stat.,  424,  and  act  of  March  2,  1839;  ibid,  427.  The  law  of  1839 
was  intended  to  "  quiet  possession:  "  it  requires,  as  part  of  the  defence 
actual  possession.  Such  possession  must  be  definite,  positive,  notorious, 
a  pedis  possessio.  Jackson  v.  Schoonmaker,  2  Johns.,  233;  Jackson 
V.  Halstead,  5  Cowen,  219;  Kinsell  v.  Dasfgett,  2  Fairfield,  314;  Little 
V.  Libby,  2  Greenleaf,  247;  Coburn  v.  HoUis,  3  Metcalf,  128.  The  pos- 
session must  be  open,  visible  —  an  actual  occupation,  to  the  exclusion 
of  the  true  owner.  Proprietors  of  Kennebeck  v.  Call,  1  Mass.,  487. 
Building  upon,  or  putting  a  fence  upon  land,  held  to  be  adverse  pos- 
session. They  are  such  acts  as  constitute  notice.  Poignard  v.  Smith, 
6  Pickering,  177;  Alden  v.  Gilmore,  13  Maine,  182.  Occasional  cut- 
ting of  timber  on  land,  or  occasional  use  of  it  as  a  sugar  camp,  do  not 
constitute  possession.     Broxdall  v.   Speed,  1  A.   K.   Marshall,  105; 

Smith  V.  Mitchell,  ibid,  207;  Wilson  v.  Stivers,  4  Dana,  635. 
[*404]     *Defendant's  actual  possession  did  not  begin  until  the  spring 

of  1841.  Before  that  time  he  was  committing  mere  acts  of 
trespass.  The  act  of  1839  also  requires  such  possession  to  be  with  claim 
and  color  of  title.  Color  of  title  must  be  such  as  the  law  would,  prima 
facie,  consider  a  good  title.  Jackson  v.  Frost,  5  Cowen,  351.  Posses- 
sion for  seven  years,  under  invalid  tax  deed,  held  to  be  no  protection 
under  Tennessee  limitation  law  of  1797.  Lessee  of  Powell  v.  Harman,  2 
Peters,  241;  Walker  v.  Turner,  5  Cond.  U.  S.,  673.  Fencing  land  and 
pasturing  cows  on  land,  by  one  claiming  under  deed  of  collector  of 
taxes,  no  evidence  being  offered  of  a  compliance  with  the  law,  held  to 
be  mere  acts  of  trespass,  as  nothing  passed  by  collector's  deed.  Pray 
V.  Pierce,  7  Mass.,  383.  The  defendant  has  produced,  as  evidence  of 
his  color,  auditor's  deed,  sale  in  1827,  for  tax  of  1825  and  1826.  This 
deed  was  inadmissible  for  any  purpose.  Garrett  v.  Wiggins,  1  Scam- 
mon,  335;  Hill  v.  Leonard,  4  Scammon,  141;  Doe,  ex  dem.,  Ewiug  v. 
Bean,  1  Gilman,  302. 

The  doctrine  of  presumption  from  long  possession  is  too  well  estab- 
lished to  be  questioned  at  the  present  day.  It  is  a  doctrine  founded  in 
justice,  intended  to  support  title  of  bona  fide  holders  of  land,  where, 
from  accident  or  casualty,  their  title  papers  may  be  supposed  to  be  lost. 
But  to  direct  a  jury  to  presume  a  fact,  in  direct  opposition  to  the 
evidence  produced  and  relied  on  by  the  party,  has  never  been  coun- 
tenanced by  any  decision  we  have  seen.  Had  the  plaintiff  entirely  with- 
drawn this  defective  deed,  and  asked  the  court  to  instruct  the  jury  to 
presume  a  good  deed,  from  acts  of  ownership,  it  would  have  presented 

308 


1849.]  Irving  v.  Brownell.  405-406 


Briefs  of  Counsel. 


a  different  qiiestion.  Every  presumption  that  might  have  arisen  from 
want  or  absence  of  proof  is  here  rebutted  and  destroyed  by  proof  of- 
fered. Beall  V.  Lynn,  6  Harris  &  Johns.,  351.  The  act  of  1839 
further  requires  payment  of  taxes  during  seven  successive  years,  dur- 
ing the  occupancy  under  color  of  title.  The  defendant  failed  utterly 
to  show  payment  of  tax  for  seven  successive  years,  during  time  of  his 
possession  before  18th  January,  1848.  His  actual  possession  began  in 
spring  of  1841 :  his  payment  of  tax  can  only  begin  to  date  from  that 
time.  The  court  below  allowed  him  to  offer  in  evidence  a  receipt  for 
the  tax  of  1839,  and  a  receipt  for  the  tax  of  1840  to  Phineas  Breeze. 
No  connexion  of  Breeze  shown  with  the  defendant.  These  years 
are  both  antecedent  to  the  possession  of  defendant.  The  *pur-[*405] 
chase  by  defendant  of  land  for  taxes  of  1844,  was  no  payment 
by  him,  but  a  purchase.  The  taxes  were  paid  by  plaintiff  when  he  re- 
deemed from  that  sale.  The  last  receipt  produced  is  for  1845.  Under 
no  mode  of  computation,  as  plaintiff  contends,  could  these  papers  show 
payment  of  tax  for  seven  years,  during  the  time  of  defendant's  pos- 
session. Tax  paying  and  possession  must  be  concurrent.  The  copies 
of  deeds  produced,  to  connect  defendant  in  error  with  color  of  title, 
subsequent  to  auditor's  deed,  is  here  inadmissible.  No  proper  foun- 
dation was  laid  for  introduction  of  copies.  Mariner  v.  Saunders,  5 
Gilman,  125.  The  copies,  when  produced,  should  have  shown  that 
the  originals  were  properly  executed.  One  has  no  county  to  certificate 
of  acknowledgment;  another  no  date  to  certificate.  The  principles 
governing  such  testimony  are  given  in  Mariner  v.  Saunders,  5  Gilman, 
125;  Vance  v.  Schuyler,  1  Gilman,  416;  Pendleton  ■y.  Britton,  3  Conn., 
412.  Defect  in  certificate  can  not  be  helped  by  parol.  Hayden  v. 
Wescott,  11  Conn.,  129.  The  defendant  was  bound  to  connect  him- 
self regularly  with  title  offered. 

The  act  of  1835  requires  connected  title,  deducible  of  record.  The 
title  offered  was  not  connected.  The  auditor's  deed  was  inadmissible, 
as  the  foundation  of  title  deducible  of  record.  This  auditor's  deed  at 
the  sale  in  1827,  for  taxes  of  1825  and  1826,  conferred  no  title,  unless 
made  in  conformity  with  law.  Proof  of  compliance  with  law  devolves 
on  party  offering.  Garrett  v.  Wiggins,  1  Scam.,  335;  Hill  v.  Leon- 
ard, 4  Scam.,  141;  Doe,  ex  dem.  Ewing,  v.  Bean,  1  Gilman,  302.  The 
defendant  failed  to  connect  himself  even  with  this  ''^  paper,"  so  called 
auditor's  deed.  He  was  bound  to  show  a  claim  of  recorded  title, 
legally  acknowledged,  executed  or  proved,  and  to  start  with  title. 
The  auditor's  deed  was  evidence  of  nothing,  until  preliminary  proof 
was  made. 

Act  of  1835  requires  actual  residence.  This  is  plain  English,  and 
is  easily  understood.  Enclosing  and  fencing  land,  under  the  Ken- 
tucky law  of  1809,  held  not  to  be  actual  settlement.  Smith  v.  Nowells, 
2  Littell,  161;  M'Gee  v.  Bast,  6  J.  J.  Marshall,  452;  Myers  v.  Buford, 
7  J.  J.  Marshall,  251.  Occupancy  will  not  bar,  but  seven  years  resi- 
dence only.  Occupancy  may  exist  without  a  residence.  Chiles  v. 
Jones  et  al.,  4  Dana,  484;  Trustees  v.  Payne,  3  Monroe,  164. 
The  testimony  in  this  case  *shows,  that  the  defendant  did  not[*406] 
actually  reside  on  this  land  until  spring  of  1841.  The  suit  was 
brought  in  January,  1848. 

Defendant's  title  papers  show  his  claim  to  extend  only  to  an  undi- 
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vided  interest  in  the  premises,  with  such  paper  claim  of  title  for 
undivided  interest.  He  can  not  set  up  or  ask  a  presumption  that  he 
is  the  owner  of  the  whole  interest,  which  his  paper  title  rebuts.  The 
statute  could  avail  him  as  a  bar,  only  so  far  as  he  was  in  actual  pos- 
session by  enclosure.     Sharp  v.  Brandow,  15  Wendell,  599. 

Wm.  Thomas,  for  defendant  in  error:  The  questions  for  decision 
in  this  cause,  are:  1.  Did  the  court  err  in  permitting  to  be  read,  as 
evidence  of  "  color  of  title, '^  the  deed  from  the  auditor  of  public  ac- 
counts to  William  Eoss.  The  record  shows,  that  the  only  objection 
to  its  being  so  read,  was  that  no  proof  was  made  or  offered,  that  the 
auditor  had,  before  making  the  sale,  complied  with  the  requisitions  of 
the  revenue  law.  The  deed  shows,  that  the  land  was  sold  on  the  8th 
January,  1827,  for  the  taxes  of  1825-6.  It  is  in  the  precise  form  pre- 
scribed by  law,  and  on  its  face  shows  that  all  the  requisites  of  the 
statute  authorizing  the  sale  had  been  complied  with.  The  sale  was 
made  under  the  act  of  1823,  the  4th  section  of  which  provides:  "  That 
all  sales,  and  other  proceedings  hereinafter  directed,  shall  be  good  and 
valid,  in  whose  name  soever  the  said  land,  or  claim  thereto,  shall  be 
listed,  entered  or  sold,  unless  he,  she  or  they  contesting  the  validity 
thereof,  shall  show  that  the  tax  had  been  actually  paid  thereon,  or 
that  said  land  was  not  legally  subject  to  taxation;  which,  in  all  cases, 
shall  be  the  first  things  required  of  any  one  attempting  to  set  aside  a 
sale  under  this  act.'^  The  seventh  section  provides,  that  "the  au- 
ditor's deed  shall  vest  the  title  in  the  purchaser,  completely  and  per- 
fectly, unless  the  land  should  be  redeemed,'"  etc.,  under  the  provisions 
of  the  law.  It  is  insisted  that  the  legislature  intended  that  the  deed 
should  be  evidence  of  the  sale,  and  that  the  regularity  and  legality  of 
the  previous  proceedings  should  be  presumed.  Upon  any  other  con- 
struction, the  latter  clause  becomes  wholly  inoperative.  The  authority 
of  the  auditor  to  sell  lands  for  taxes  is  not  questioned.  No  exception 
is  taken  to  the  form  of  the  deed.     "It  is  sufficient  in  form  for  the 

purpose  of  conveying  title.'' 
[*407]*But  it  is  said  that  these  questions  have  been  decided  in  the 

cases  of  Garrett  v.  Wiggins,  1  Scam.,  336,  and  Hill  v.  Leonard,  4 
Scam.,  140.  In  both  those  cases,  the  deeds  were  offered  in  evidence  of 
title,  whereas,  in  this  case,  the  deed  is  offered  as  evidence  of  "color  of 
title  "  only.  The  case  of  Garrett  v.  Wiggins  Avas  in  respect  to  a  sale  made 
under  the  act  of  1826-7;  which  declares,  that  the  deed  executed  by  the 
auditor  "  shall  vest  a  perfect  title  in  the  purchaser,  unless  the  land  shall 
be  redeemed  according  to  law,  or  the  former  owner  shall  show  that  the 
taxes  for  which  it  was  sold  had  been  actually  paid,  as  required  by  law; 
or  that  the  land  was  not  legally  subject  to  taxation,"  omitting  the  words 
in  the  act  of  1823,  to  wit:  "which  in  all  cases  shall  be  the  first  things 
required  of  any  one  attempting  to  set  aside  a  sale  under  this  act." 
•  In  the  case  of  Hill  v.  Leonard,  the  court  refers  to  the  case  of  Garrett 
r.  Wiggins,  and  say:  "in  that  case  a  sale  and  conveyance  of  land  had 
been  made  by  the  auditor,  for  the  payment  of  taxes.undcr  the  same  laws 
that  the  sale  and  conveyance  in  this  case  was  made."  It  is,  therefore, 
clear  tliat  the  court,  in  deciding  this  case,  gave  no  construction  to  the  act 
of  1823.  But  admitting  that  the  decisions  in  the  cases  referred  to  settle 
the  construction  of  this  act,  the  question  still  remains  as  to  the  admis- 
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sibility  of  the  deed^  as  evidence  of  '^  color  of  title. ^^  Upon  this  question 
the  decisions  may  be  said  to  have  been  conflicting.  Upon  a  review  of 
many  decisions  on  this  point,  Angell,  in  his  work  on  limitations,  edition 
of  1846,  page  435,  says:  "'as  to  Avhat  constitutes  color  of  title,  it  seems 
to  be  very  well  agreed,  that  if  the  title  under  which  the  party  relying 
on  possession  claims,  and  originally  entered,  be  ever  so  defective,  the 
possession  is,  nevertheless,  adverse.^'  See,  also,  same  book,  edition  of 
1829,  86:  "If  one  enters  upon  land,  under  color  of  title,  by  deed  or 
other  written  document,  and  occupies  and  improves  the  land,  he  ac- 
quires in  law  actual  possession,  to  the  extent  of  the  boundaries  contained 
in  the  writing,  and  this  though  the  title  conveyed  to  him  by  the  deed 
is  good  for  nothing.^'  2  Smithes  Leading  Cases,  415,  and  cases  cited;  23 
Wendell,  320.  The  act  of  limitations  of  1834-5,  Eevised  Statutes,  349, 
provides  for  the  limitation  of  actions  of  ejectment,  etc.,  as  against  any 
person  "possessed  by  actual  residence  thereon,  having  a  connec- 
ted title  in  law  or  equity,  deducible  of  record,  from  this  state  *or[*408] 
the  United  States,  or  from  any  public  officer  or  other  person 
authorized  by  the  laws  of  the  state  to  sell  lands  for  the  payment  of 
taxes,"  etc.  The  act  of  1838-9,  Revised  Statutes,  104,  provides  that 
every  person  in  the  actual  possession  of  land,  under  claim  and  color  of 
title,  made  in  good  faith,  and  who  shall  for  seven  successive  years  con- 
tinue in  such  possession,  and  shall,  also,  during  said  time,  pay  all  taxes 
legally  assessed,  etc.,  shall  be  held  and  adjudged  to  be  the  legal  owner, 
etc.,  to  the  extent,  and  according  to  the  purport  of  his  or  her  paper 
title.  Comparing  these  provisions  of  the  statutes  with  the  principles 
settled  by  the  authorities  referred  to,  it  is  clear  that  the  auditor's  deed 
was  properly  admitted  as  evidence  of  color  of  title,  if  not  as  evidence 
of  title.  If  proof  had  been  made  of  the  listing,  advertising  and  selling 
the  lands,  as  required  by  the  statute,  and  insisted  upon  by  the  plaintiff, 
then  we  should  have  had,  not  color  of  title,  but  a  good  title,  under  which 
we  could  defend  or  assail. 

2.  Did  the  court  err  in  admitting  to  be  read  as  evidence  certified 
copies  of  the  deeds  from  William  Eoss  to  Henry  Staunton,  Henry  Staun- 
ton to  Jacob  and  Isaac  Ford,  and  Isaac  Ford  to  the  defendant?  The 
objection  to  the  reading  of  the  deed  from  Ross  was,  first,  that  it  does 
not  appear  from  the  certificate  of  acknowledgment,  that  the  person  be- 
fore whom  it  was  taken  was  a  justice  of  the  peace  of  any  county  in 
Illinois;  second,  that  the  original  deed  should  have  been  produced; 
and  this  objection  applies  to  the  other  deeds.  The  answers  to  these 
objections  are,  first,  that  proof  was  made,  that  the  person  before  whom 
the  deed  from  Ross  was  acknowledged, was  a  justice  of  the  peace  of  Pike 
county;  second,  that  the  absence  of  the  originals  was  sufficiently  ac- 
counted for.  No  other  objections  can  now  be  urged  against  these  deeds. 
Sargeant  v.  Kellogg,  5  G-ilman,  281. 

The  evidence  in  regard  to  the  deed  from  Ross  was  sufficient;  it  pur- 
ports to  have  been  executed  in  the  county  of  Pike.  The  People  v. 
Ammons,  5  Gilman,  106.  Upon  the  question  of  admitting  copies,  the 
defendant  contends  that  the  true  rule  upon  the  point  is,  that  wherever 
original  deeds  are  shown  to  be  out  of  reach  of  the  process  of  the  court, 
and  of  which  the  party  has  no  right  to  the  possession,  certified  copies 
may  be  used.  Revised  Statutes,  108;  Mariner  v.  Saunders,  5  Gilman, 
125. 
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3.  The  third  question  relates  to  the  proof  of  payment  of  taxes. 
[*409]No  specific  objection  was  stated  in  the  court  below  to  the  *re- 
ceipts,  and  none  is  presented  by  the  assignment  of  errors.  The 
objection  that  one  payment  was  made  by  the  purchase  of  the  lands, 
when  sold  for  taxes,  is  answered,  that  the  effect  and  result  is  the  same 
as  if  payment  had  been  made. 

4.  The  fourth  question,  involving  the  correctness  of  the  instructions 
to  the  jury,  will  be  settled  by  the  decision  upon  the  first  question. 

Upon  the  question  of  new  trial,  if  this  court  decides  that  the  audi- 
tor's deed  was  evidence  of  a  good  title,  or  that  it  was  evidence  of  "  color 
of  title,''  the  instructions  were  properly  given.  The  questions  of  pos- 
session and  payment  of  taxes,  were  questions  of  fact,  to  be  proved  be- 
fore the  jury. 

J.  Grimshaw,  in  reply:  The  authorities  quoted  for  the  defendant 
in  error  apply  to  statutes  of  limitations,  similar  to  our  twenty  year  lim- 
itation law.  This  class  of  laws,  in  terms,  does  not  require  color  of  title. 
The  court,  in  most  of  the  states,  and  in  England,  until  passage  of  re- 
cent English  statutes,  prescribed  the  necessity  of  proving  color  of  title 
to  characterize  the  adverse  possession  as  being  with  claim  of  title  to  the 
land,  and  not  mere  acts  of  trespass.  The  courts  in  Pennsylvania  have 
uniformly  decided,  under  a  similar  limitation  law,  that  actual  adverse 
possession  is  the  only  question  to  be  determined;  their  decisions  are 
not,  therefore,  in  point. 

This  sale  was  made  iinder  law  of  1823,  the  same  as  the  deed  in  the  case 
of  Hill  V.  Leonard,  4  Scam.,  141.  The  legislature  had  not  then  changed 
the  inflexible  rule  of  evidence,  requiring  certain  facts  to  be  proved 
before  this  deed  could  be  used  in  evidence  for  any  purpose.  It  is  this 
rule  of  evidence  that  excludes  this  deed,  either  as  evidence  of  title  or 
color  of  title.  Pope  v.  Hinman,  1  Gilman,  131.  The  questions  as 
to  admissibility  of  deeds  and  tax  receipts  by  circuit  court,  are  properly 
now  before  this  court.  The  purchase  of  land  at  sale  in  1845,  for  taxes 
of  1844,  was  not  a  payment  of  taxes.  It  was  made,  not  to  pay  taxes, 
but  to  acquire  a  new  title.  The  subsequent  redemption  by  Irving  from 
this  sale,  took  away  any  benefits  arising  to  defendant  from  such  pur- 
chase. 

[*410]  *Trumbull,  J.  Irving  sued  Brownell  in  an  action  of  ejectment, 
to  recover  the  north-west  quarter  of  section  twenty-eight,  town- 
ship four  south,  range  six  west  of  the  fourth  principal  meridian,  situ- 
ate in  the  county  of  Pike. 

The  declaration  was  served  January  18,  1848.  The  plaintiff  traced 
title  to  the  premises  from  the  United  States  to  himself,  and  the  defen- 
dant admitted  that  he  was  in  possession  of  the  south  fifty-two  acres  of 
said  land,  at  the  time  the  action  was  commenced. 

The  defendant  then  offered  in  evidence  an  auditor's  deed  of  the  land 
in  question  to  William  Eoss,  dated  January  20,  1829,  and  reciting  a 
sale  of  the  land  January  8,  1827,  for  the  taxes  of  1825  and  1826;  also 
a  deed  from  William  Ross  to  Henry  Staunton,  for  the  same  land,  dated 
May  12,  1836;  also  a  deed  from  Henry  Staunton  to  Jacob  Ford  and 
Isaac  Ford,  for  the  same  land,  dated  March  8,  1837;  also  a  deed  from 
Isaac  Ford  to  himself,  for  an  undivided  half  of  said  land,  dated  Janu- 
ary 28,  1839.     The  defendant  also  offered  in  evidence  receipts  for  the 
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payment  of  taxes  upon  the  land  claimed,  for  the  years  1839,  1840, 
1841,  1842,  1843  and  1845,  and  gave  evidence  of  the  purchase  by  him 
of  the  south  fifty-two  acres  of  said  quarter  section,  for  the  taxes  of 
1844. 

All  the  foregoing  evidence  offered  by  defendant,  was  objected  to  by 
the  plaintiff,  but  admitted  by  the  court.  It  was  further  in  evidence, 
that  the  defendant  cut  timber,  dug  a  well,  and  took  shingles  and 
boards  to  build  a  house  upon  the  south  fifty-two  acres,  in  the  fall  of 
1840;  that  he  erected  a  house  and  removed  upon  said  land  in  the  spring 
of  1841,  and  has  resided  thereon  ever  since.  The  plaintiff  gave  in  evi- 
dence a  redemption  by  him  from  the  tax  sale  of  1844,  and  a  receipt  for 
the  payment  of  taxes  for  the  year  1846.  The  court,  at  the  instance  of 
the  defendant,  gave  various  instructions  to  the  jury,  all  of  which  were 
excepted  to  by  the  plaintiff  at  the  time.  The  jury  found  the  defendant 
not  guilty.  A  motion  for  a  new  trial  was  then  made  and  overruled, 
and  judgment  entered  against  the  plaintiff  for  costs.  Numerous  errors 
have  been  assigned  upon  this  record. 

It  is  assigned  for  error,  that  the  auditor^s  deed  was  improperly  ad- 
mitted in  evidence,  without  proof  of  the  signature  of  the  audi- 
tor thereto,  and  without  proof  of  the  prerequisites  of  the  *law[*411] 
preliminary  to  the  tax  sale  having  been  complied  with.  It  has 
several  times  been  decided  by  this  court,  that  no  proof  of  the  execu- 
tion of  an  auditor's  deed  is  necessary,  to  entitle  it  to  be  read  in  evi- 
dence, and  we  are  not  disposed,  at  this  time,  to  reinvestigate  that 
question,  or  the  reasons  which  led  the  court  originally  to  make  such  a 
decision.  Gravest.  Bruen,  1  Gil.,  167;  RhinehartY.  Schuyler,  2  Gil., 
523;  TJi07npson  v.  Schuyler,  2  Gil.,  280.  As  to  the  other  question 
involved  in  this  assignment  of  error,  it  is  clear  that,  for  the  purpose 
of  showing  a  complete  title  in  Eoss,  the  auditor's  deed  was  inadmis- 
sible, without  proof  that  the  prerequisites  of  the  law  authorizing  the 
sale  for  taxes  had  been  complied  with.  This  very  point  was  decided 
in  the  case  of  Hill  v.  Leonard,  4  Scam.,  141,  where  the  court  say  that, 
''to  render  the  auditor's  deed  to  land,  made  in  pursuance  of  a  sale  for 
taxes,  under  the  law  in  force  in  1827,  evidence  of  title  to  the  land,  it 
is  incumbent  upon  the  party  offering  it  to  show  the  authority  of  the 
auditor  to  make  it,  by  showing  the  land  liable  to  sale,  and  performance 
by  him  of  all  the  preliminary  acts  required  by  law."  The  reasons  for 
this  decision  are  satisfactorily  given  in  the  case  itself,  and  in  that  of 
Garrett  v.  Wiggins,  1  Scam.,  335,  to  which  it  refers.  But  although 
the  auditor's  deed  should  be  held  of  itself  insufficient  to  show  title  in 
the  gi'antee,  it  is  insisted  by  the  defendant,  that  it  furnishes  such  color 
of  title,  as  will  authorize  the  defendant  to  protect  himself  under  it, 
by  showing  that  he  has  been  in  the  actual  possession  of  the  land, 
claiming  under  said  deed  for  seven  years,  and  has  paid  all  the  taxes 
assessed  thereon  during  that  time. 

This  brings  us  to  a  consideration  of  the  first  section  of  the  act  of 
March  2,  1839,  entitled  "an  act  to  quiet  possessions  and  confirm  titles 
to  land;"  which  is  to  be  found  incorporated  into  the  Eevised  Statutes, 
ch.  24,  sec.  8.  So  much  of  that  section  as  is  under  consideration, 
reads  as  follows:  ''that  hereafter,  every  person  in  the  actual  possession 
of  land  or  tenements,  under  claim  and  color  of  title  made  in  good 
faith,  and  who  shall,  for  seven  successive  years  after  the  passage  of 
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this  act,  continue  in  sucli  possession,  and  shall,  also,  during  said  time, 
pay  all  taxes  legally  assessed  on  such  land  or  tenements,  shall  be  held 
and  adjudged  to  be  the  legal  owner  of  said  lands  or  tenements,  to  the 
extent  and  according  to  the  purport  of  his  or  her  paper  title." 
[*412]  The  *object  of  this  statute  clearly  was  to  protect  those  who, 
supposing  that  they  had  a  good  title  to  land,  should  take  and 
continue  the  actual  possession  thereof,  and  pay  taxes  upon  the  same 
for  the  space  of  seven  years. 

Three  things  are  necessary,  and  must  concur,  to  enable  a  party  to 
avail  himself  of  this  statute:  1.  He  must  have  a  claim  and  color  of 
title  to  the  land  made  in  good  faith,  2.  He  must  have  and  continue 
in  the  actual  possession  thereof,  for  seven  successive  years.  3.  He 
must  pay  all  taxes  legally  assessed  upon  said  land,  during  the  said 
seven  years. 

What  the  claim  and  color  of  title  must  be,  that  will  enable  a  party 
to  take  advantage  of  this  statute,  is  a  question  of  some  difficulty. 
Under  our  twenty  year  limitation  act,  and  under  similar  statutes,  in 
other  states,  and  in  England,  it  has  been  uniformly  held,  that  a  person 
relpng  upon  his  possession  to  defeat  a  recovery  by  the  ]3arty  having 
the  legal  title,  must  show  that  his  possession  had  been  adverse:  that 
is,  under  claim  of  title,  although  the  statutes  are  silent  as  to  the  char- 
acter of  the  possession  necessary  to  bar  a  recovery  in  such  a  case.     It 
would  seem,  therefore,  that  the  legislature  intended  to  require  a  dif- 
ferent sort  of  title  to  protect  a  party  claiming  under  the  seven  year  law 
from  what  had  been  required  under  the  limitation  act  of  twenty  years, 
else  why  require  that  claim  and  color  of  title,  made  in  good  faith, 
should  be  essential  to  protect  a  party  claiming  under  the  former  act. 
We  are  bound  to  give  these  words  some  meaning,  and  they  will  have 
none  if  the  same  construction  is  to  be  put  upon  the  act  as  if  they  were 
not  in  it.     It  is  manifest  that  the  legislature  only  intended  to  protect 
those  who  had  been  in  possession  of  land,  and  paying  taxes  upon  it, 
under  the  belief  that  they  had  a  good  title.     When  would  a  reasonable 
man  suj^pose  that -he  had  a  claim  and  color  of  title  to  land,  or  what 
sort  of  a  title  would  such  a  man,  in  good  faith,  pay  out  his  money  for? 
For  none  other,  we  imagine,  than  what  he  supposed  to  be  a  good  title. 
If  he  knew  that  he  was  not  acquiring  such  a  title,  or  if  the  circum- 
stances should  be  such  that  a  reasonable  man  might  knoAV  that  the  title 
he  was  obtaining  was  wholly  defective,  then  it  would  not  be  a  title 
acquired  in  good  faith,  and  consequently,  not  entitled  to  the  protection 
of  the  act  of  1839.     By  the  words  "  claim  and  color  of  title  made  in  good 
faith,"  must,  therefore,  be  understood  such  a  title  as,  tested  by 
[*413]*itself,  would  appear  to  be  good  —  not  a  paramount  title,  capa- 
ble of  resisting  all  others,  but  such  an  one  as  Avould  authorize 
the  recovery  of  the  land  when  unattacked,  as  no  better  title  was  shown; 
that  is  a  prima  facie  title.     Such  a  title,  connected  with  seven  years 
actual  possession  and  payment  of  taxes,   becomes   invincible.     The 
auditor's  deed  offered  in  evidence  in  this  case,  as  has  already  been 
shown,  was  not  such  a  title  as,  unaccompanied  Avith  other  proof,  it  did 
not  afford  prima  facie  evidence  of  title,  and  it  Avas  not,  therefore,  ad- 
missible in  evidence,  for  the  purpose  of  showing  claim  and  color  of 
title  under  the  act  of  1839.     But  even  if  the  auditor's  deed  were  held 
to  be  such  a  claim  and  color  of  title  as  the  statute  intended,  still  it 
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would  not  avail  the  defendant,  for  the  reason  that  the  evidence  does 
not  show  that  he  had  actual  possession  of  the  premises  in  dispute,  for 
seven  successive  years,  previous  to  the  commencement  of  the  action; 
nor  does  it  show  that  he  paid  all  taxes  assessed  upon  the  land  during 
said  seven  years.  The  action  was  commenced  January  18,  1848,  and 
it  appears  from  the  evidence,  that  the  defendant  first  took  actual  pos- 
session of  the  premises  in  the  spring  of  1841.  It  is  true  that  he  cut 
timber,  dug  a  well,  and  excercised  some  acts  of  ownership  upon  the 
land  the  fall  previous,  but  those  acts  did  not  constitute  that  actual  pos- 
session contemplated  by  the  statute.  As  the  legislature,  in  reducing 
the  time  of  possession,  thought  it  expedient,  as  has  already  been  shown, 
to  require  stricter  proof  of  apparent  title  to  the  land  than  was  requisite 
under  the  old  limitation  of  twenty  years,  so  also,  and  for  the  same  reason, 
they  have  thought  proper  to  require  that  the  possession  under  the  act 
of  1839,  should  be  more  open,  marked  and  manifest,  than  under  the 
former  laAv.  It  would  be  unreasonable,  when  the  legislature  have  used 
language  clearly  manifesting  a  different  intention  as  to  the  character 
of  the  possession  requisite  under  the  two  acts,  to  give  the  same  liberal 
construction  to  both.  The  legislature,  undoubtedly,  meant  what  they 
have  said,  that  the  possession  must  be  actual;  that  is,  visible,  open  and 
exclusive,  either  by  an  enclosure,  the  erection  of  buildings,  or  in  some 
other  way,  actually  appropriating  and  using  the  land,  in  such  an  open, 
visible  manner,  as  to  give  the  real  owner  notice  that  the  person  in  pos- 
session was  occupying  and  claiming  the  land  as  his  own. 

*The  defendant  is  equally  at  fault,  in  his  attempt  to  sliow[*414] 
pajTnent  of  taxes  upon  the  land,  as  required  by  the  law.  The 
statute  requires  that  the  person  in  possession  should  pay  all  taxes  legally 
assessed  upon  the  land,  during  the  seven  successive  years  that  he  has 
possession.  A  payment  of  taxes  for  seven  years,  part  before  and  part 
after  possession  taken,  does  not  answer  the  requirement  of  the  law. 
In  this  case,  it  is  not  pretended  that  possession  was  taken  before  the 
fall  of  1840,  and  there  was  no  evidence  of  the  payment  of  taxes  by  the 
defendant,  after  the  year  1845.  The  taxes  of  1844  he  did  not  pay, 
but  suffered  the  land  to  go  to  sale,  and  then  purchased  it  in;  which  he 
insists  was  a  payment  of  the  taxes  of  that  year.  This  is  not  so.  The 
laud  was  made  to  pay  the  taxes  by  the  sale,  not  the  defendant.  He 
can  not  claim  that  he  paid  the  taxes,  while  he,  also,  at  the  same  time, 
took  the  chance  of  getting  a  tax  title  upon  the  land.  It  is  only  lands 
upon  which  taxes  are  not  paid  that  can  be  sold.  In  no  view  of  the  case 
did  the  defendant  put  himself  in  a  situation  to  have  the  benefit  of  the 
act  of  March  3,  1839.  There  is,  however,  another  act  passed  January 
IT,  1835,  under  the  second  section  of  which  (which  is  to  be  found  in 
Revised  Statutes,  ch.  66,  sections  8,  9  and  10)  the  auditor's  deed  was 
admissible  in  evidence.  The  act  of  1835  does  not,  like  that  of  1839, 
require  that  the  person  who  would  avail  himself  of  its  provisions, 
should  have  a  claim  and  color  of  title  to  the  land,  made  in  good  faith, 
but  it  simply  requires  that  he  should  have  "  a  connected  title  in  law  or 
equity,  deducible  of  record  from  this  state  or  the  United  States,  or 
from  any  public  officer,  or  other  person  authorized  by  the  laws  of  the 
state  to  sell  such  land  for  the  non-payment  of  taxes,"  etc.  The  audi- 
tor's deed  in  this  case  is  just  such  a  title.  On  its  face,  it  is  perfect  and 
complete.     No  objection  can  be  taken  to  its  form,  and  if  the  prerequi- 
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sites  to  the  sale  of  the  land  by  the  auditor  were  shown,  it  would,  of 
itself,  constitute  a  perfect  and  complete  title  to  the  land;  and,  without 
proof  of  these  prerequisites,  it  is  a  sufficient  title  to  protect  any  one  wha 
can  connect  himself  with  it,  and  show  that  he  has  been  possessed  of  th0,< 
premises  by  actual  residence  thereon,  under  such  title,  for  seven  yearsi, 
If  this  were  not  so,  the  statute  would  have  no  meaning:  for,  to  require  sku 
party  in  such  a  case  as  this,  to  show  that  the  prerequisites  to  the  sale  tofi 
taxes  by  the  auditor  had  been  complied  with  previous  to  such  salBj, , 
[*415]would  *be  to  require  him  to  make  out  a  perfect  title,  under  thei*! 
tax  deed;  and  in  that  event,  he  would  have  no  need  to  resort  td: 
proof  of  possession  to  protect  him  in  the  enjoyment  of  the  land.     Hia^- 
title  would  be  paramount  to  any  other  without  possession,  and  the  act  i 
passed  to  protect  him  in  his  possession  would  be  perfectly  nugatory.  , 
The  word  "title,''  as  used  in  the  act  of  1835,  should  not,  therefore,  , 
be  construed  to  mean  a  perfect  title,  nor  is  the  word,  in  its  ordinary*  |i 
acceptation,  understood  in  such  a  restricted  sense.     There  are  perfect  I 
titles  and  apparent  or  imperfect  titles.     Even  a  naked  possession  con- 
stitutes a  species  of  title,  though  it  may  be  the  lowest  degree.     The' 
meaning  of  the  word  is,  therefore,  to  be  ascertained  from  the  connec- 
tion in  which  it  is  used,  and  there  can  be  no  question,  when  the  whole 
act  of  1835  is  examined,  that  the  legislature  never  intended  by  the  term  t 
**  connected  title  "  a  perfect  and  complete  title.  The  title  contemplated  I 
can  mean  nothing  more  than  such  a  title  as  is  evidenced  by  a  deed  in 
proper  form,  and  duly  executed  by  one  of  the  officers  or  persons  named 
in  the  act,  as  the  source  with  which  the  person  relying  upon  it  is 
required  to  connect  himself,  by  a  regular  chain  of  conveyances. 

It  appears  from  the  evidence,  however,  that  the  defendant  had  not  t 
been  possessed  of  the  premises  in  question  by  actual  residence  thereon  i 
for  seven  years,  when  this  action  was  commenced;  he  was  not,  there-  - 
fore,  in  a  situation  to  claim  the  protection  of  the  act  of  1835. 

As  this  case  will  have  to  be  remanded,  to  afford  the  defendant! 
an  opportunity  to  supply,  if  he  can,  the  necessary  evidence  to  support 
his  case,  we  will  now  notice  the  objections  taken  to  the  introduction  in 
evidence  of  the  chain  of  title  from  Eoss  to  the  defendant.  The  first 
objection  to  two  of  these  deeds  was,  that  certified  copies  were  offered 
and  admitted  in  evidence,  without  sufficiently  accounting  for  the  non- 
prodviction  of  the  originals.  The  statute  declares,  that  when  it  shall 
appear  to  the  satisfaction  of  the  court  that  the  original  deed  is  not  in 
the  poAver  of  the  party  wishing  to  use  it,  a  transcript  of  the  record 
thereof,  certified  by  the  recorder,  may  be  read  in  evidence.  Eevised 
Statutes,  108,  sec.  25.  Under  this  statute,  and  the  decisions  of  this  court, 
the  defendant  laid  a  sufficient  foundation  for  the  introduction  in  evi- 
dence of  the  copies.  The  objection  to  the  certificate  of  acknow- 
[*416]ledgment  upon  the  deed  from  Ross  to  *Staunton,  that  it  docs 
not  show  of  what  county  the  officer  taking  the  acknowledgment 
was  a  justice  of  the  peace,  is  untenable.  It  appears  from  the  record 
that  Campbell,  who  made  the  certificate,  was  called  as  a  witness,  and 
testified  that  he  was  a  justice  of  the  peace  of  Pike  county,  at  the  time 
he  took  the  acknowledgment.  But  without  this  proof,  the  certificate 
was  sufficient,  as  the  court,  when  sitting  in  Pike  county,  Avould  offici- 
ally take  notice  who  were  the  justices  of  the  county,  without  any  proo| 
thereof.     Shattuck  v.  The  People,  4  Scam.,  481. 
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The  objection  to  the  certificate  of  acknowledgment  u^oon  the  other 
deeds,  that  they  were  taken  before  a  commissioner  in  the  state  of  New 
York,  who  affixed  no  seal  to  his  certificate,  and  of  whose  official 
character  there  was  no  sufficient  evidence,  as  also  that  one  of  the 
acknowledgments  was  not  dated,  were  all  properly  overruled.  It  has 
been  decided,  in  the  cases  of  Vance  y.  Schuyler,  1  Gil.,  160,  and  Thomi)- 
son  V.  Schuyler,  2  Gil.,  271,  that  ^' no  certificate  of  the  official  character 
of  a  commissioner  in  another  state,  before  whom  the  acknowledgment 
of  a  deed  is  taken,  need  be  produced."^  The  statute  does  not  require 
that  the  certificate  of  acknowledgment  made  by  a  commissioner  of 
another  state,  should  be  under  seal,  and  if  the  acknowledgment  was 
sufficient,  when  the  deed  was  offered  in  evidence,  the  want  of  a  date  to 
the  certificate  would  not  vitiate  it. 

It  is  unnecessary  to  pass  separately  upon  the  numerous  errors  assigned, 
as  they  are  all  substantially  disposed  of,  by  the  construction  which  is 
put  upon  the  limitation  acts  of  1835  and  1839. 

The  Judgment  of  the  circuit  court  is  reversed, and  the  cause  remanded. 

Judgment  reversed. 

*IsAAC  G.   Smith  v.  Behjamin  Whitaker,  for  the  use  of[*417] 

Samuel  Jonas. 

Error  to  Hancock. 

1.  Estoppel — to  deny  judgment  recited  in  'bond.  In  an  action  upon  an  appeal 
bond,  from  the  judgment  of  a  justice  of  the  peace,  the  defendant  pleaded  that 
there  was  no  such  judgment  as  was  recited  in  the  condition  of  the  bond.  Held 
that  he  was  estopped  from  making  such  defence. 

2.  Same — .shown  by  papers,  demurrer  reach.  Where  the  fact  which  concludes 
the  defendant  from  making  the  denial  appears  in  the  declaration,  the  estoppel 
may  be  insisted  upon  by  a  demurrer  to  the  plea  by  which  the  same  matter  is  set 
up  as  defence. 

3.  Same — not  shown  by  declaration,  plead  by  replication.  But  if  the  matter  of 
estoppel  does  not  appear  in  the  declaration,  the  plaintiff  must,  by  a  replication  to 
the  plea,  expressly  show  such  matter,  and  rely  thereon. 

4.  AppEAii — bond  ill  excess  of  statute.  The  direction  to  justices  in  the  statute, 
where  an  appeal  is  prayed,  to  take  a  bond  in  double  the  amount  of  the  judgment 
and  costs,  is  not  imperative;  and  a  bond,  the  penalty  of  which  was  more  than 
double  the  amount  of  the  judgment,  is  valid.(l)  And  even  though  the  statute  is 
imperative,  a  bond  which  varied  from  it  in  that  particular  would  still  be  good  as  a 
voluntary  obligation.  (2) 

Explained  AND  MODIFIED — Browne.  Bradw.,  171;  see  Crisman  «.  Matthews, 

Keirns,   13  111.,   296;  Cited— Arnott  v.  1  Scam.,  148;  Greene.  Wardwell,  17  Ul., 

Friel,  50  111.,  174;  Beardsley  i;.  Hill,  61  278;    Shaw  v.  Havekluft,   21   lU.,   127; 

111.,  354;  Georges.  BischofE,  68111.,  236;  Albee  v.  People,  22   111.,   533;   Otto   v. 

Herrick    ^^     Swartwout,    72    111.,    340;  Jackson,  35  111.,  349;  Fahnestock  «.  Gil- 

Fahnestock  ?;.  Gilham,  77111.,  637;  SchHl  ham,  77  111.,  637;  Lucas  «.  Beebe,  88111., 

V.  Reisdorf,  88  111.,  411.  427.     So  the  obligors  in  a  bond  on  re- 

(1)  Parties  executing  a  bond  on  appeal  plevy  of  a  fee  bill  are  estopped  though 

are  estopped   from  disputing  the  facts  it  be  not  in  strict  conformity  with  stat- 

recited  therein,  Arnott  v.  Friel,  50  111.,  ute  or  as  to  the  substance  of  the  condi- 

174;    Mix  v.  People,   86  111.,  329;  thus,  tion,  Ballingall  v.   Carpenter,  4  Scam., 

both  principal  and  sureties  are  estopped  306.     Like  rulings  as  to  official  bond, 

to  deny  the  existence  of  a  valid  subsis-  Todd  v.  Cowell,  14  111.,  72. 

ting  judgment  as  of  the  time  of  the  exe-  (2)  See  Fournier  v.  Faggott,  3  Scam., 

cution   of  the   instrument,    Herrick    v.  347;  Haven  ®.  Green,  26  111.,  252.     Pen- 

Sw^twout   72  111.,  340;  George  v.  Bis-  alty  less  than  twice  the  amount  of  the 

choff,  68  111.,  236;  Smith  v.  Lozano,  1  judgment  appealed,  the  appeal  should 
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Statement  of  the  case. 


This  was  an  action  in  debt  upon  an  appeal  bond^  given  before  a  jus- 
tice of  the  peace,  brought  by  Whitaker  against  Smith  in  the  Hancock 
circuit  court.  The  declaration  recited  the  bond  at  length.  The  defen- 
dant pleaded:  first,  no7i  est  factum  ;  second,  that  there  is  not  any  rec- 
ord of  said  supposed  recovery  upon  the  trial  of  said  appeal;  and  third, 
that  there  is  not  any  record  of  the  said  supposed  judgment  rendered 
by  the  said  justice  remaining  on  the  docket  of  the  said  justice  in  his' 
court,  in  manner  and  form  as  recited  in  the  condition  of  the  said  wri- 
ting obligatory.  On  the  first  and  second  pleas  issue  was  joined.  To 
the  third  plea,  plaintiff  replied,  that  defendant,  on  the  28th  day  of 
January,  1841,  made  his  said  writing  obligatory,  sealed  with  his  seal,! 
etc.,  and  made  profert  thereof.  To  this  replication  defendant  demur- 
red, and  demurrer  overruled. 

The  cause  was  submitted  to  the  court  for  trial,  Purple,  judge,  pre- 
siding, at  November  term,  1847.  A  judgment  was  rendered  for  thO' 
plaintiff  below,  for  the  sum  of  $250  debt,  to  be  satisfied  by  the  pay- 
ment of  1171  17,  the  damages  found,  and  costs  of  suit.  The  defen- 
dant below  sued  out  this  writ  and  assigned  the  errors. 


be  dismissed  unless  the  party  will  file  a 
sufficient  bond,  Brown  «.  Keirns,  13  111., 
296;  but,  in  the  case  of  a  bail  bond, 
taken  for  less  than  the  amount  prescribed 
by  statute,  that  it  was  a  valid  bond  en- 
forceable at  common  law,  Beveridge  v. 
Chetlain,  1  Bradw.,  231;  and,  it  is  pro- 
vided by  statute,  as  to  appeals  to  the  su- 
preme and  appellate  courts,  that  no  ap- 
peal shall  be  dismissed  by  reason  of  any 
informality  or  insufficiency  of  the  bond, 
and  it  is  made  incumbent  on  the  courts 
to  allow  an  amendment  thereof  within  a 
reasonable  time  to  be  fixed  by  the  court, 
E.  S.,  1874,  p.  783,  §  70;  Cothran's 
Stat.,  ch.  110,  §  70;  Carroll  'o.  Jackson- 
ville, 2  Bradw.,  481;  Pac.  Exp.  Co.  v. 
Hauptman,  11  Bradw.,  367.  That  too 
great  a  penalty  has  been  required  is  no 
ground  of  reversal,  Amick  v.  Young, 
69  111.,  542. 

A  bond  may  be  simplex  obligatis  and 
unconditional.  Any  obligation  entered 
into  voluntarily  and  for  a  good  consider- 
tion,  unless  it  contravenes  the  policy  of 
the  law  or  is  repugnant  to  some  pro- 
vision of  statute  is  valid  by  the  common 
law;  thus,  if  the  bond  is  required  to  be 
according  to  a  statutory  form,  though 
that  form  be  not  followed,  if  the  execu- 
tion be  the  voluntary  act  of  the  obligor, 
it  will  be  obligatory,  Pritchett  v.  People, 
1  Gilm.,  525,  as  where  a  public  officer 
gives  particular  security  to  parties, 
whose  interests  are  intrusted  to  his 
hands,  for  the  faithful  discharge  of  his 
duties  toward  them,  instead  of  a  statu- 
tory official  bond  running  to  the  people 
of  the  state,  such  security  niav  be  en- 
forced, Todd  v.  Cowell,  14  111.,  72.  The 
rule,  of  the  common  law,  applicable  to 
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statutory  bonds  is  this :  where  the  stat- 
ute is  silent  as  to  the  effect  of  a  depar- 
ture from  the  form  prescribed,  the  con- 
dition may  be  void  in  part  or  valid  in 
part,  but,  if  the  valid  and  void  conditions 
be  incapable  of  severance  the  bond  is 
whollv  bad,  Erlinger  «.  People,  36  111., 
458;  Chi.,  B.  &  Q.  R.  R.  Co.  v.  Aurora, 
99  111.,  205;  so,  if  the  bond  imports  a: 
sufficient  consideration  and  be  between 
parties  capable  of  contracting  and  not 
for  an  illegal  purpose  it  may  be  enforced, 
Todd  «.  Cowell,  14  111.,  72.  Thus,  an 
appeal  bond  not  in  statutory  form  is . 
obligatory  as  a  voluntary  undertaking, 
by  common  law,  George  v.  Bischoff,  68 
111.,  236;  Schill  v.  Reisdorf,  88  111.,  411; 
as  where  dates  were  omitted,  Bills  v. 
Stanton,  69  111.  ,51,  and,  where  the  names 
of  the  parties  to  the  suit  appealed  were 
properly  inserted  save  in  the  condition 
of  the  bond,  Avhere  appellee's  name  was 
written  in  place  of  that  of  appellant,  the 
context  showing  the  real  intent,  the 
bond  was  not  invalid,  Schill  v.  Reisdorf, 

88  111.,  411.  Nevertheless,  while  an  in- 
formal bond  will  bind  the  obligors  on 
appeal,  appellee  has  a  right  to  insist 
upon  one  which  shall  be  for  a  proper 
amount,  Brown  v.  Keirns,  13  111.,  298, 
and  in  statutory  form.  Smith  r.  Davis, 

89  111.,  203.  This  right  is  important  in 
this:  a  statutory  bond  is  to  have  the  full 
effect  ascribed  to  it  by  the  law  which 
prescribes  it,  liOve  ®.  Fairchild,  5  Gilm., 
303;  while,  where  the  obligation  is  at 
common  law,  or  a  voluntary  instrument, 
the  liability  of  the  obligors  is  limited  to 
the  very  terms  of  the  conditions  they 
have  stipulated,  BUbbardi).  M'Kindley, 
28  III.,  240. 


1849.]  Smith  v.  Whitaker.  418-419 

Opinion  of  the  Court. 

E.  S.  Blackwell,  for  plaintiif  in  error.     Browking  &  Bushnell, 
for  defendant  in  error. 

*Treat,  C.  J.  First.  Was  the  demnrrer  properly  sustained [*418] 
to  the  third  plea?  The  plea  alleges,  in  substance,  that  there 
was  no  such  judgment  before  the  justice,  as  is  recited  in  the  condition 
of  the  bond  sued  on.  The  defendant  was  estopped  by  the  record  from 
making  such  an  allegation.  The  bond  is  set  out  in  the  declaration, 
and  it  distinctly  states  that  a  judgment  had  been  rendered  by  the  jus- 
tice. The  very  object  of  the  parties  in  executing  the  bond  was  to  pre- 
vent the  collection  of  the  judgment,  and  have  the  case  re-heard  in  the 
circuit  court;  and  the  bond  was  expressly  conditioned  for. the  payment 
of  the  judgment,  in  the  event  it  should  be  affirmed.  It  was,  therefore, 
a  solemn  admission  by  the  defendant  that  there  was  such  a  judgment. 
He  voluntarily  entered  into  an  engagement,  under  his  hand  and  seal, 
for  the  payment  of  the  judgment;  and  he  could  not  afterwards  deny 
what  he  thus  deliberately  asserted  to  be  true  —  the  existence  of  the 
judgment.  The  princij^le  of  estoppel  is  clearly  applicable.  The  fact 
which  concluded  the  defendant  from  making  the  denial,  appeared  on 
the  face  of  the  declaration;  and  the  estoppel  was  rightly  insisted  on  by 
demurrer.  Where  the  matter  which  operates  as  an  estoppel  appears 
in  the  declaration,  the  plaintiff  may  demur  to  a  plea  by  which  the 
defendant  attempts  to  set  up  the  same  matter  as  a  defence.  But,  if  the 
matter  of  estoppel  does  not  appear  on  the  face  of  the  declaration,  the 
plaintifE  must,  by  a  replication  to  the  plea,  expressly  show  such  matter, 
and  rely  thereon.  The  following  authorities  abundantly  show  that 
the  doctrine  of  estoppel  ap]3lies  in  this  case,  and  that  the  estoppel 
was  properly  raised  by  the  demurrer.  1  Chitty's  PL,  634-5;  Raitis- 
forcly.  iSm'ith,Djev,  196,  a;  KempY.  (rOOc?«?/,  2  Lord  Raymond,  1154; 
Palmer  v.  ElJcins,  ibid,  1554;  Lainson  v.  Tremere,  1  Adolphus  &  Ellis, 
792;  Boioman  v.  Taylor,  2  ibid,  278;  Trimhle  v.  The  State,  4  Black- 
ford, 435. 

Second.  It  is  insisted  that  the  demurrer  should  have  been  carried 
back  and  sustained  to  the  declaration.  The  declaration  is  inartifici- 
ally  drawn,  and  may  not  pursue  the  precedents,  but  we  are  inclined  to 
the  opinion  that  it  is  substantially  good.  It  sets  forth  the  execution 
and  contents  of  the  bond,  and  then  alleges,  with  reasonable  certainty, 
the  trial  of  the  case  in  the  circuit  court,  the  affirmance  of  the  judg- 
ment, and  the  non-payment  thereof.  This  shows  a  breach  of 
the  condition  of  the  bond.  *The  gist  of  this  action  is  the  non-[*419] 
payment  of  the  judgment  rendered  on  the  trial  of  the  appeal. 
It  was  not  incumbent  on  the  plaintiff  to  aver  that  the  justice  had  juris- 
diction, or  that  the  bond  was  filed  in  the  office  of  the  clerk  of  the 
circuit  court.  On  the  execution  of  the  bond  the  appeal  was  perfected, 
and  the  bond  became  operative.  The  affirmance  of  the  judgment  fixed 
the  liability  of  the  defendant,  whether  the  justice  had  jurisdiction  or 
not,  and  whether  the  bond  was  ever  returned  by  the  justice  to  the 
circuit  court  or  not.  The  rule  may  be  different  in  actions  on  involun- 
tary obligations,  as  recognizances,  and  the  like.  In  such  cases,  it  may 
be  necessary  to  allege  the  jurisdiction,  and  that  the  obligation  was 
returned  to  the  proper  court,  and  became  a  record  therein. 

The  condition  of  the  bond  is  in  full  compliance  with  the  requisitions 
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of  the  statute.  The  fact  that  the  penalty  is  not  precisely  double  the 
amount  of  the  judgment  will  not  vitiate  the  bond.  We  do  not  under- 
stand the  statute  as  requiring  the  bond,  in  all  cases,  to  be  in  twice  the 
amount  of  the  judgment  appealed  from.  In  many  cases  such  a  bond 
would  be  manifestly  insufficient.  Suppose  a  judgment  should  be  ren- 
dered in  favor  of  a  defendant  for  two  dollars  costs,  could  it  be  con- 
tended that  a  bond  by  the  plaintiff,  in  the  penalty  of  four  dollars, 
would  answer  the  object  of  the  statute,  which  is,  that  the  appellee  shall 
be  f^^lly  indemnified  against  any  loss  growing  out  of  the  appeal?  The 
words  in  the  form  of  the  bond  prescribed  by  the  statute,  "here  insert 
double  the  amount  of  the  judgment  and  costs,"  were  not  intended  as  a 
positive  direction  that  the  jDenalty  should  in  all  cases  be  exactly  twice  •■ 
the  amount  of  the  judgment,  and  that  a  bond  should  be  invalid^  which 
varied  from  the  direction.  Where  the  judgment  is  for  any  considerable 
sum,  a  bond  in  double  the  amount  will  be  sufficient.  But,  where  the 
judgment  is  for  a  nominal  sum,  officers  are  authorized,  and  it  is  their  ' 
duty,  to  require  a  bond  in  a  larger  penalty  than  twice  the  amount  of 
the  judgment.  The  sum  named  in  the  penal  part  of  a  bond  is  the  ex- 
tent to  which  the  obligors  can  be  made  responsible. 

But  if  the  statute  was  imperative,  the  bond  would  not  be  void.  It 
would  still  be  good  as  a  voluntary  obligation  based  on  the  valuable 
consideration  of  having  the  case  reviewed  in  the  circuit  court,  and  of 
delay  to  the  appellee  in  the  collection  of  his  judgment.  Four- 
[*420]w?er  v.  Faggott,  3  Scammon,  347.  There  *are  some  decisions 
which  hold  that  a  departure  from  the  statute  as  to  the  amount 
of  the  penalty,  avoids  the  bond;  but  they  are  made  in  reference  to  v 
involuntary  obligations,  such  as  bail  bonds,  and  recognizances,  entered 
into  by  debtors  and  persons  charged  with  criminal  offences  in  order  to  ' 
be  released  from  arrest. 

This  is  not  like  the  cases  of  Young  v.  Mason,  3  Gilman,  55,  and 
Sharp  V.  Bedell,  5  Gilman,  88.  In  those  cases,  the  conditions  of  the 
bonds  were  materially  variant  from  the  requisitions  of  the  statute. 
The  obligors  had  not  covenanted  as  fully  as  the  statute  designed,  and 
the  court  held  that  their  liability  could  not  be  extended  beyond  the  fair 
import  of  their  undertaking.  Here  the  condition  is  as  broad  as  the 
statute  contemplates,  and  the  obligors  are  responsible  for  all  of  the  con- 
sequences resulting  from  the  execution  and  breach  of  a  statutory  bond. 

Let  the  judgment  of  the  circuit  court  be  affirmed,  with  costs. 

Judgment  affirmed. 

Beverly  M.  Curry  v.  William  A.  Hinman. 

Error  to  Schuyler. 

1.  Process — judgment  to  collector  not  technical.      The  copy  of  the  judgment 
certified  to  a  collector,  on  which  lands  are  authorized  to  be  sold  for  taxes,  is  not 
process,  within  the  meaning  of  the  seventh  section  of  the  fourth  article  of  the  con- ' 
stitution,  and  need  not  run  in  the  name  of  "  the  people." 

2.  Same  —  need  not  rtm  in  name  of  people,  when.  Where  the  legislature  has 
invested  the  courts  with  a  novel  jurisdiction,  and  prescribed  an  original  mode  oi 
proceeding,  unknown  to  the  common  law,  or  not  analogous  thereto,  such  procee- 
ding need  not,  unless  the  legislature  so  directs,  run  in  the  name  of  "the  people." 

Followed — Scarritt^.Chapman.post,     66  111.,  407;  Sidwell  ■!>.  Schumacher,  99 
p.  443;  Cited  —  Jackson  v.  Cummings,     111.,  426. 
15  111.,  449;  Thompson  v.  M'Laughlin, 
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Statement  of  tlie  case. 

3.  Statute  construed  —  adverse  possession.  A  person  claiming  title  adverse 
to  a  sherifE's  deed  upon  a  sale  for  taxes,  under  the  seventy-third  section  of  the 
revenue  law,  may  avail  himself  of  his  rights,  if  the  taxes  due  the  state  have  been 
paid  the  state,  no  matter  by  whom  they  were  paid.  And  a  party  in  possession, 
having  a  claim  of  title,  is  sufficient  evidence  that  such  party  "had  title  to  the 
land,"  to  enable  him  to  maintain  ejectment  or  to  defend  his  title,  under  the  pro- 
visions of  the  same  section. 

This  was  an  ejectment,  brought  by  Hinman  against  Curry,  in  the 
Schuyler  circuit  court,  for  the  recovery  of  the  south-west  quarter  sec- 
tion twenty-seven,  town,  two  north,  range  one,  west  of  the  fourth  prin- 
cipal meridian,  and  tried  before  Mr.  justice  Purple,  and  a  jury,  at  the 
August  term,  a.  d.  1847,  when  a  verdict  was  found  in  favor  of  the 
defendant  in  error,  and  a  judgment  rendered  thereon. 
*From  the  bill  of  excei3tions,  it  appears  that  the  plaintiff,  in[*421] 
order  to  maintain  the  issue  on  his  part,  read  in  evidence,  with- 
out objection,  a  judgment  for  taxes  against  the  land  in  controversy, 
rendered  at  the  March  term,  1840,  of  the  Schuyler  circuit  court;  also 
a  precept,  issued  to  the  sheriff  of  Schuyler,  upon  said  judgment,  in  the 
usual  form;  which  was  objected  to,  upon  the  ground  that  it  did  not 
run  in  the  name  of  the  people  of  the  state  of  Illinois;  which  objection 
was  overruled  by  the  court,  and  an  exception  taken  to  the  ruling  of  the 
court.  Also,  a  deed  executed  by  the  sheriff  of  Schuyler  to  George 
Little,  the  purchaser  at  the  sale  of  said  land  for  taxes,  under  the  judg- 
ment and  precept  aforesaid,  which  conveyed  the  premises  in  contro- 
versy to  the  said  George  Little;  to  the  reading  of  which  defendant  ob- 
jected, but  his  objection  was  overruled,  and  the  deed  read  in  evidence 
to  the  jury;  to  which  ruling  of  the  court  defendant  excepted.  Plaintiff 
then  connected  himself  with  said  tax  title  by  mesne  conveyances.  It 
was  then  admitted  that  the  defendant  was  in  possession  of  the  premises 
in  controversy,  on  the  day  of  the  commencent  of  this  suit,  and  the  plain- 
tiff rested.  The  defendant  then  read,  without  objection,  a  patent  for  the 
land  described  in  the  declaration,  from  the  United  States  to  Daniel  Huff, 
and  then  offered  to  read  a  deed  from  Huff  to  James  Mackey,  and  a  deed 
from  Mackey  and  wife  to  Zadock  M'New;  which  two  last  mentioned 
deeds  were  excluded  from  the  jury  by  the  court,  on  the  ground  that 
they  were  defectively  acknowledged.  Defendant  then  proved  the  death 
of  the  said  Zadock  M'New,  and  that  Elizabeth  M'New,  Zadock  M'New, 
jr.,  and  Polly,  his  wife,  Eli  M'JSTew,  and  Mary  Jane,  his  wife,  and  Betsy, 
M^New,  since  intermarried  with  John  M'Neely,  were  his  sole  and  only 
heirs  at  law,  and  thereupon  read  in  evidence  a  deed  from  the  said  heirs 
to  the  defendant,  dated  November  9,  1838,  conveying  the  premises  in 
controversy,  in  fee  simple,  to  the  said  defendant;  which  deed  was  prop- 
erly  acknowledged,  and  recorded.  To  the  reading  of  this  deed  plaintiff 
objected,  but  his  objection  was  overruled.  The  defendant  then  proved 
that  he  entered  into  the  possession  of  the  said  land  under  the  said  last 
mentioned  deed,  and  had  continued  in  possession  of  the  same  up  to  the 
time  of  the  commencement  of  this  suit,  claiming  title  to  said  land  in  fee 
simple..  The  defendant  then  read  in  evidence,  without  objection, 
a  receipt  from  the  sheriff  of  Schuyler,  for  *the  taxes  due  upon[*422] 
the  land  in  controversy  for  the  year  1839,  the  year  for  the  taxes 
of  which  said  land  was  sold;  also  receipts  for  the  taxes  upon  said  land 
for  the  years  1843  and  1844,  and  closed  the  evidence  on  his  part.  This 
was  all  the  evidence  offered  on  the  part  of  the  said  plaintiff  or  defen- 
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dant.  The  following  iustrnctioii  was  thereupon  given  to  the  jury,  on 
the  part  of  the  said  plaintiff:  "  The  plaintiff  in  this  case  has  shown 
prima  facie  a  perfect  legal  title  to  the  land  in  controversy.  This  can 
not  be  defeated  by  the  defendant,  unless  the  jury  believe,  from  the  evi- 
dence, that  the  defendant  had  title  to  the  said  land  at  the  time  of  the 
sale,  and  that  all  taxes  due  upon  said  land  had  been  paid  by  the  defen- 
dant, or  his  agent,  or  the  person  under  whom  he  claims  title.  If,  how- 
ever, the  defendant  entered  upon  the  land  under  the  deed  dated  Novem- 
ber 9,  1838,  claiming  title,  and  has  continued  in  jsossession  ever  since, 
claiming  title,  this  will  constitute  a  title  within  the  meaning  of  this 
instruction. '' 

There  were  other  instructions  given  by  the  court  in  favor  of  the  said 
plaintiff,  but  they  are  substantially  the  same  as  the  one  above  set  forth. 
To  these  instructions  defendant  objected  and  excepted.  The  jury  found 
a  verdict  for  the  plaintiff,  and  defendant  moved  for  a  new  trial;  which 
was  overruled,  and  exception  taken.  The  errors  assigned  are:  first, 
admitting  the  precept  in  evidence;  second,  giving  the  plaintiff's  instruc- 
tions; third,  in  overruling  defendant's  motion  for  a  new  trial. 

A.  Williams  and  R.  S.  Blackwell,  for  plaintiff  in  error.  Browk- 
IKG  &  BusHiiTELL,  for  defendant  in  error. 

Caton,  J.  It  has  been  earnestly  insisted  that  the  copy  of  the  judg- 
ment which  was  certified  to  the  collector,  and  on  which  the  lands  in 
question  were  sold  for  taxes,  was  process,  within  the  meaning  of  the 
seventh  section  of  the  fourth  article  of  the  constitution,  and  should 
have  run  in  the  name  of  "  the  people.''  That  section  provides,  that 
''all  process,  writs  and  other  proceedings,  shall  run  in  the  name  of  The 
People  of  the  state  of  Illinois."     It  is  manifest  that  these  words  can  not 

be  taken  in  their  broadest  sense,  if  it  is  understood  that  they  are 
[*433]  to  appear  upon  the  face  *of  every  act  and  proceeding  to  which 

they  are  applicable,  as  proclaiming  the  authority  by  which  the 
act  is  done,  or  else  every  order  that  is  made,  or  judgment  rendered  by 
a  court,  Avould  have  to  show  upon  its  face  these  words,  for  "  other  pro- 
ceeding "  would  embrace  every  act  which  is  done  in  the  administration 
of  the  government  and  the  laws,  depending  for  its  validity  upon  power 
delegated  by  the  people.  No  one  Avill  contend  that  such  is  the  mean- 
ing of  the  constitution.  These  words,  then,  must  be  construed  so  as 
to  limit  their  application,  and  in  order  to  determine  what  that  limita- 
tion shall  be,  we  must  seek  for  the  object  designed  to  be  accomplished 
by  the  insertion  of  the  clause  quoted.  This  object  is  manifest.  It 
was  to  provide  a  name  or  title  by  which  the  sovereign  power  of  tlie 
state  should  be  designated.  In  England,  the  king  is  supposed  to  1)6 
the  fountain  of  justice  and  the  source  of  power,  and  that  sovereign 
power  is  there  designated  by  his  name  and  title.  In  Kentucky,  and 
some  of  the  other  states,  it  is  "the  commonwealth;  "  in  Missouri,  and 
some  others,  it  is,  "the  state."  Here  it  is,  "the  people,"  etc.  Where, 
by  the  law  of  England,  whence  we  have  mainly  borrowed  our  system 
of  jurisprudence,  Avrits  or  process  are  issued,  or  other  proceedings  are 
had  expressly  in  the  name  of  the  king,  here  they  should  run  in  the 
name  of  "the  people."  The  latter  is  to  be  used  instead  of  the  former. 
The  meaning  is  not  that  every  thing  shall  be  done  expressly  in  the 
name  of  "the  people,"  but  tliat  no  thing  shall  be  done  in  any  other 
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name.     Whenever  the  name  of  the  sovereign  power  is  invoked  or 
expressed,  that  shall  be  its  designation. 

An  examination  of  the  English  practice  will  show  that,  generally, 
where  a  separate  mandate  goes  forth,  under  the  sanction  of  the  sove- 
reign power,  commanding  in  express  terms  an  officer  or  subject  to  do 
or  not  to  do  a  particular  thing  in  pais  which  has  been  ordered  or 
restrained  in  court,  as  auxiliary  to,  and  for  the  purpose  of  executing 
such  order,  or  commanding  something  to  be  done  preparatory  to  some 
other  action,  as  the  arrest  of  a  party,  there  such  command  usually 
runs  in  the  name  of  the  sovereign  power;  but  where  an  order  is  made 
directing  a  thing  or  act  to  be  done  or  forborne,  either  in  general  terms 
or  by  a  particular  officer  or  person,  but  for  the  doing  or  forbearing  of 
which  no  separate  and  further  command  is  required  to  be  issued,  but 
which  order  of  itself  directs  its  own  execution,  that  order  need 
*not  run  in  the  name  of  the  sovereign  power,  nor  need  the  cer-[*424] 
tified  copy  which  informs  the  officer  or  person  who  is  to  see  it 
executed,  of  what  has  been  ordered.  There  the  command  is  the  origi- 
nal order,  of  which  the  copy  is  the  evidence  and  not  the  auxiliary, 
although  without  such  evidence  of  the  original  the  officer  might  not 
be  authorized  to  execute  it.  Analogies  are  to  be  looked  to  and  con- 
sidered. When  our  legislature  directs  process  to  be  issued,  which  was 
known  to  the  English  law,  and  was  there  required  to  run  in  the  name 
of  the  king,  or  where  they  have  provided  equivalents  for  such  process, 
as  our  summons,  in  place  of  the  original  process  in  the  English  courts, 
and  our  execution,  or  the  fee  bill,  which  the  statute  directs  shall  have 
the  same  force  and  effect  of  an  execution,  in  place  of  the  final  process 
there,  then  such  process  here  must  run  in  the  name  of  "the  people." 
Where,  however,  the  legislature  has  invested  the  courts  with  a  novel 
jurisdiction,  and  prescribed  an  original  mode  of  proceeding,  unknown 
to  the  laws  of  England,  and  with  which  no  analogy  can  there  be  found, 
such  proceedings  need  not  run  in  the  name  of  ''the  people,"  unless 
the  legislature  specially  so  directs.  Of  this  character  is  the  proceeding 
by  an  administrator  to  subject  the  real  estate  of  his  intestate  to  sale, 
for  the  payment  of  debts.  There  neither  original  or  final  process 
is  used.  An  order  is  made  directing  the  specific  land  to  be  sold,  like 
the  order  of  the  court  of  chancery,  upon  the  foreclosure  of  a  mortgage, 
or  the  judgment  of  the  court  directing  specified  land  to  be  sold  for 
taxes.  In  all  these  cases  a  certified  copy  of  the  order,  decree  or  judg- 
ment, or  by  whatever  name  the  adjudication  may,  for  convenience,  be 
called,  is  all  the  process  or  authority  which  the  officer,  or  person  who 
is  to  carry  them  into  effect,  is  required  to  have,  and  till  now  it  has 
never  been  supposed  that  either  was  of  that  character  of  proceeding 
which  by  the  constitution  is  required  to  run  in  the  name  of  "the  peo- 
ple." Of  the  two  first  of  these  proceedings,  probably  no  one  will  now 
contend  that  any  mandatory  authority,  running  in  the  name  of  "the 
people,"  must  be  issued  to  authorize  the  sale,  or  that  any  thing  more 
than  simply  a  certified  copy  of  the  order  is  necessary.  It  may  be  said 
that  even  this  is  not  required  by  the  law.  That  may  be  true,  but  still 
the  court  may  make  such  a  cojsy  indispensable  to  a  valid  sale,  and  it 
would  probably  always  be  better  that  such  copy  should  issue; 
*and  if  required  by  the  order  of  the  court,  surely  such  copy  need[*425] 
not  run  in  the  name  of  "the  people,"  although  the  court,  in 

323 


426  Curry  v.  Hinman-.  [Dec. 

Opinion  of  the  Court. 

the  language  of  this  statute^  should,  in  its  order,  declare  that  such 
copy  should  ''constitute  the  process  on  which"  the  sale  should  he 
made.  Whether  the  court  or  the  legislature,  either  of  which  may  make 
a  copy  of  the  order  indispensable  to  a  valid  sale,  chooses  to  designate 
it  by  the  name  of  process,  it  is  not  thereby  made  process,  within  the 
meaning  of  the  constitution.  Either  might,  with  the  same  proi^riety, 
have  called  them  by  any  other  name,  but  still  they  would  be  but  copies 
of  the  order,  decree  or  judgment.  The  meaning  of  this  constitution 
does  not  change  with  a  name,  else,  instead  of  being  a  law  to  the  legis- 
lature, it  is  a  flexible  instrument  in  their  hands,  imposing  no  restraint, 
and  defining  no  rule  of  action.  They  can  no  more  say  that  process 
means  now  what  it  did  not  when  it  was  inserted  in  the  constitution, 
than  they  can  say  that  it  does  not  mean  now  what  it  did  then,  and  if 
they  can  do  the  latter  they  can  abrogate  that  paramount  law.  If  by 
calling  this  process,  they  can  not  change  the  meaning  of  the  word  and 
make  it  so,  then  it  is  no  more  process  than  if  they  had  not  given  it  that 
name. 

Having  shown  what,  as  we  believe,  is  the  true  and  unalterable  mean- 
ing of  the  constitution,  we  have  a  basis  upon  which  we  can  proceed  to 
a  more  critical  examination  of  this  proceeding. 

The  revenue  law  imposes  a  tax  upon  the  taxable  property,  of  which 
the  assessor  in  each  county  is  to  make  a  list,  and  iDrescribes  the  mode 
of  assessment;  which  list  and  assessments  has  to  be  returned  to  the 
county  clerk.  A  cojDy  of  this  list,  with  the  assessment,  is  furnished  to 
the  collector,  who  is  required  to  collect  the  same,  if  necessary,  by  levy- 
ing upon  the  property  of  the  persons  against  whom  the  taxes  are 
assessed.  In  case  he  is  unable  to  collect  the  taxes  due  upon  real  estate, 
he  is  directed  to  apply  to  the  circuit  court  for  judgment  against  the 
lands  assessed,  after  having  given  the  requisite  notice.  The  court  is 
required  to  hear  any  defence  to  the  application  of  the  collector  for 
judgment,  in  a  summary  way,  and  without  pleadings  in  writing;  and  if 
no  defence  is  made,  the  court  is  required  to  render  judgment  against 
the  lands,  the  form  of  which  is  given  in  the  statute,  with  the  following 
conclusion  which  contains  the  only  command  to  be  met  with  in  the 
whole  proceeding:  "  and  it  is  ordered  by  the  court  that  the  said 
[*426]  several  tracts  of  land,  *or  so  much  thereof  as  shall  be  sufficient 
of  each  of  them,  to  satisfy  the  amount  of  taxes,  interest  and 
costs  annexed  to  them  severally,  to  be  sold  as  the  law  directs.'"  The 
entry  of  this  order  is  the  only  judgment  which  is  rendered  by  the  court. 
The  sixtieth  section  directs  the  clerk  ''to  make  out,  under  the  seal  of 
the  court,  a  copy  of  the  collector's  report,  together  with  the  order  of 
the  court  thereon,  which  shall  hereafter  constitute  the  process  on 
which  all  lands  shall  be  sold  for  taxes,  and  deliver  the  same  to  the  col- 
lector." It  would  be  difficult  for  any  person  to  show  how  this  order 
is,  in  legal  contemplation,  any  more  like  a  common  law  judgment  than 
the  order  directing  the  lands  of  an  intestate  to  be  sold,  or  the  decree 
ordering  mortgaged  premises  to  be  sold;  or  how  the  copy  of  this  order 
delivered  to  the  collector  has  any  more  the  character  or  attributes  of  a 
common  law  writ  of  execution,  than  a  copy  of  either  of  the  former 
orders,  delivered  to  the  administrator  or  master  in  chancery.  The  truth 
is,  that  it  has  not  one  single  attribute  of  an  execution  at  law,  or  of  any 
other  proceeding  or  process  which  used  to  run  in  the  name  of  the  king, ' 
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and  it  would  never  have  occurred  to  any  lawyer  that  it  could  be  pro- 
cess, if  the  legislature  had  not  so  called  it.  But  for  this  legislative 
christening  he  would  almost  as  soon  have  thought  of  calling  it  an  in- 
dictment. 

We  have  already  attempted  to  show  that  the  legislature  could  not, 
by  calling  names,  change  the  meaning  of  the  constitution.  Let  us  omit 
this  name,  and  look  at  the  substance  of  the  thing.  Had  the  legislature 
called  this  an  order  for  the  sale  of  land,  of  which  the  clerk  should 
furnish  the  collector  with  a  certified  copy,  who  should  thereupon  sell 
the  land  as  directed  in  the  original  order,  the  substance  of  the  law 
would  have  been  the  same,  and  if  such  copy  would  not  have  been  process 
then,  it  is  not  now.  If  the  nature  and  substance  of  the  proceeding  is 
to,  govern,  and  we  hold  this  to  be  process,  then  we  must  overturn  all 
sales  which  have  been  made  where  the  name  of-  "the  people"  does  not 
expressly  appear  uj)on  the  face  of  the  authority  by  which  they  were 
conducted;  and  where  shall  we  end,  in  our  terrible  reform?  With  equal 
if  not  more  propriety  might  it  be  contended,  that  the  assessment  list 
with  which  the  collector  is  furnished  under  the  thirty-first  section,  is 
process,  and  should  have  this  constitutional  head  to  make  it  valid,  for 
under  it  he  is  not  only  required  to  sell  property  but  he  must  also 
levy  upon  *and  seize  it.  It  may  be  answered,  that  in  that  case[*437] 
there  is  as  yet  no  judgment  on  which  an  execution  could  issue  ; 
but,  as  specious  arguments  may  be  found  to  prove  that  the  assessor  — 
an  officer  appointed  by  law  for  that  purpose  —  had  adjudged  that  the 
persons  named  should  pay  the  taxes  assessed  against  them,  and  thus 
make  out  a  judgment,  and  then  when  we  had  finally  admitted  that 
there  was  a  judgment,  the  constitution  would  again  be  apjDealed  to, 
for  the  purpose  of  proving  that  the  citizen  is  protected  from  such  ex 
parte  judgments,  and  we  should  end  in  overturning  every  thing,  and 
the  legislature  might  well  despair  of  ever  being  able  to  collect  a  reve- 
nue in  a  constitutional  way.  We  are  not  permitted,  even  if  we  were 
disposed,  thus  to  pervert  that  instrument,  and  make  it  an  oppressive 
yoke  to  the  legislature,  rather  than  a  protection  to  the  citizen  against 
injustice.  The  legislature  never  designed,  by  the  force  of  the  statute 
itself,  to  provide  that  this  copy  of  the  order  should  run  in  the  name 
of  "the  people,"  and  we  think  they  have  not  unintentionally  made  it 
necessary  by  the  name  which  they  have  given  it.  We  are  well  satisfied 
that  the  circuit  court  decided  correctly  in  admitting  this  evidence. 

Two  questions  arise  in  this  case,  under  the  seventy-third  section  of 
the  same  law.  The  first  is,  what  taxes  must  have  been  paid  by  the 
party  adverse  to  the  tax  title;  and  secondly,  what  title  to  the  premises 
must  he  show  in  himself,  before  he  shall  be  permitted  to  contest  the 
validity  of  the  tax  deed.  That  section  provides,  that  the  tax  deed 
shall  be  prima  facie  evidence  of  seven  specified  facts,  the  second  of 
which  is,  "that  the  taxes  were  not  paid  at  any  time  before  the  sale." 
It  also  provides,  that,  in  order  to  defeat  a  tax  deed,  it  must  be  proved, 
"either  that  the  said  land  was  not  subject  to  taxation  at  the  date  of 
the  sale;  that  the  taxes  had  been  paid;  that  the  land  had  never  been 
listed  and  assessed  for  taxation,  or  that  the  same  had  been  redeemed." 
And  again,  by  the  same  section,  that  no  person  shall  be  permitted  to 
question  the  tax  title,  without  first  showing  that  he  or  his  grantor 
"had  title  to  the  land  at  the  time  of  the  sale,  or  that  the  title  was 
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obtained  from  the  United  States  or  this  State,  after  the  sale,  and  that 
all  taxes  due  uj^on  the  land  have  been  paid  by  such  person,  or  their 
agent,  or  the  person  under  whom  he  claims  title  as  aforesaid/'     What 

taxes  are  referred  to  in  the  last  clause  ?  This  is  capable  of  four 
[*428]  different  *constructions,  neither  of  which  is  entirely  free  from 

objection.  The  first  is,  that  all  taxes  which  have  accrued  upon 
the  land  since  the  tax  sale,  are  meant;  second,  that  the  party  must 
show  that  he  has  paid  all  taxes  that  have  ever  been  due  upon  the  land; 
third,  that  he  had  paid  the  tax  for  which  the  land  was  sold ;  and  fourth, 
that  he  had  paid  all  taxes  due  upon  the  land,  or  which  remained  unpaid 
upon  the  land. 

The  circuit  court  adopted  the  first  of  these  constructions.  To  this 
the  objections  are  so  serious  that  we  are  not  willing  to  adopt  it.  The 
language  does  not  require  it.  The  expression  "all  taxes  due"  is  per- 
haps as  ambiguous  as  any  that  could  have  been  selected,  if  it  is  under- 
stood as  referring  to  taxes  which  had  previously  accrued,  and  might 
have  been  paid  by  some  one.  There  is  no  express  warrant  for  sajdng 
that  it  means  those  taxes,  and  those  only,  which  have  accrued  since 
the  sale,  and  we  can  not  believe  that  the  legislature  intended  to  bar 
all  objections,  and  forever,  to  an  illegal  and  void  sale,  and  thus  throw 
an  impenetrable  shield  over  a  void  title,  not  because  the  real  owner  had 
not  paid  the  taxes  when  he  should  have  done,  but  because  he  did  not 
pay  them  at  the  earliest  jDossible  moment,  when  they  could  have  been 
paid;  or,  rather,  because  he  was  outstripised  in  a  race  to  the  collector's 
office,  by  one  who  was  in  effect  attempting  to  defraud  him  of  his  land, 
by  forestalling  him  in  the  payment  of  his  taxes;  for  it  would  be  noth- 
ing less,  at  least,  than  a  moral  fraud  to  close  the  door  against  all 
defence  to  a  void  title,  without  any  fault  or  negligence  on  the  part 
of  the  real  owner.  If  he  pays  his  taxes  within  the  time  prescribed 
by  law,  he  is  as  blameless  as  if  he  had  paid  them  the  first  instant  that 
they  became  due.  To  say  nothing  of  the  power  of  the  legislature 
thus,  in  effect,  to  divest  an  innocent  man  of  his  property,  and  give  it 
to  another,  the  monstrous  injustice  of  such  a  law  is  too  glaring  to 
admit  of  that  construction,  if  one  more  just  and  reasonable  can  be 
given  to  it.  With  such  a  construction,  the  collector  would  have  the 
sole  power  of  determining  who  should  have  the  land,  by  receiving  the 
taxes  from  one  or  the  other,  when  both  stood  by  insisting  upon  the 
right  of  paying  them.     Such  can  not  be  the  meaning  of  this  law. 

The  same  objections  apply  with  even  greater  force  to  the  second 
construction  suggested. 
[*429]     *The  third,  which  was  contended  for  by  the  counsel  for  the 

appellant,  is  that  the  real  owner  must  show  that  he  had  paid  the 
taxes  for  which  the  land  was  sold,  before  he  shall  be  permitted  to  de- 
fend against  the  tax  deed.  This  construction,  although  much  more 
consonant  to  the  principles  of  justice  than  the  two  former,  and  at  least 
•  as  much  Avithin  tlie  letter  of  the  law,  still  we  think  is  not  the  true  one. 
By  this  construction,  the  i)arty  must  first  prove,  in  order  to  be  permit- 
ted to  defend  against  the  deed,  the  same  thing,  and  even  more  than  he 
is  required  to  establish,  in  order  to  defeat  the  deed  itseli,  for  in  addi- 
tion to  the  proof  that  he  had  paid  the  taxes  for  which  the  land  was 
sold,  which  of  itself  would  show  that  the  sale  was  illegal,  he  would 
have  to  establish  that  he  "had  title  to  the  land."     Now,  this  can 
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hardly  be  supposed  to  have  been  the  intention  of  the  legislature.  Ordi- 
narily, the  party  ought  only  to  be  required  once  to  jDrove  the  same  fact 
on  the  same  trial.  We  are  disposed  to  adopt  a  construction  at  once 
more  literal  and  at  the  same  time  more  liberal,  and  more  consonant  to 
the  principles  of  justice  and  the  object  which  we  think  the  legislature 
had  in  view  in  the  enactment  of  the  clause  under  consideration.  That 
object  was,  not  to  allow  the  party  to  appear  in  court  and  urge  a  defence, 
while  he  was  still  indebted  to  the  state  for  taxes  on  the  land  in  contro- 
versy, but  to  compel  him  to  come  into  court  with  clean  hands  —  to 
make  a  continued  indebtedness  for  those  taxes  a  disability  in  the  delin- 
quent party,  which  he  must  remove  by  satisfying  the  claims  of  the 
state  before  he  should  be  allowed  to  avail  himself  of  the  legal  tribunals 
of  the  state,  to  enforce  even  a  legal  defence.  The  words  of  the  stat- 
ute are,  *'and  that  all  taxes  due  upon  the  land  have  been  paid  by  such 
person. ^^  If  no  taxes  remain  due,  then,  of  course,  he  is  required  to 
pay  none  to  remove  the  disability  contemplated  by  the  statute.  If  any 
are  due,  then  he  must  pay  them  fjef  ore  he  shall  he  heard  in  court.  We 
should  be  very  loth  to  say  that  the  legislature  intended  to  create  a  per- 
manent disability  which  the  party  by  no  possibility  could  remove. 
That  would  be  doing  indirectly  what  they  could  not  do  directly.  To 
debar  an  innocent  party  altogether  of  the  privilege  to  prosecute  or  de- 
fend a  right  in  the  courts  of  justice,  is  equivalent  to  taking  the  right 
from  him  altogether.  The  latter  they  can  not  constitutionally  do.  The 
former  we  will  not  presume  they  intended  to  do.  It  is  of  no 
*moment  to  the  state  who  pays  the  taxes,  if  she  but  gets  them.  [*430] 

Even  though  they  were  collected  by  asale  of  the  land,  her  de- 
mand is  satisfied,  and  she  has  no  further  cause  of  complaint.  (1)  If  the 
lands  have  been  offered  for  sale  for  the  taxes,  and  for  the  want  of  bid- 
ders have  been  forfeited  to  the  state,  then  the  tax  for  which  they  were 
forfeited  remains  due  to  the  state,  and  under  the  seventy-seventh  sec- 
tion, in  order  to  remove  the  disability  created,  the  party  must  redeem 
the  premises  by  paying  '^  all  taxes  due  upon  the  land."  This  we  think 
is  the  most  liberal,  just  and  reasonable  construction  of  the  statute,  and 
the  one  which  ought  to  be  adopted. 

The  only  remaining  question  may  be  disposed  of  in  few  words.  That 
arises  under  the  portion  of  the  seventy-third  section  already  quoted. 
What  title  to  the  land  must  the  party  show  in  himself,  before  he  shall 
be  permitted  to  attack  the  tax  deed?  The  object  of  the  act  was  to  pre- 
vent a  mere  stranger  and  wrong-doer,  who  could  do  nothing  by  the  tax 
sale,  from  interfering  with  it,  or  defending  against  it.  The  circuit 
court  decided  that  possession,  with  a  claim  of  title,  was  sufficient  evi- 
dence that  the  party  ''had  title  to  the  land."  In  this  we  have  no 
doubt  that  court  was  correct.  That  would  be  sufficient  evidence  of 
title  as  against  an  intruder  or  trespasser,  even  to  maintain  ejectment; 
and  surely  no  higher  evidence  of  title  should  be  required  to  allow  the 
party  to  defend  his  possession  and  claim  of  title,  by  showing  that  the 
claim  set  up  against  him  was  groundless.  If  he  shows  that  he  had 
any  title  which  is  known  to  and  recognized  by  the  law,  that  is  suffi- 
cient to  entitle  him  to  defend  that  title.  This  is  conformable  to  the 
opinion  already  expressed  by  this  court,  uj)on  the  same  statute,  in  the 
case  of  Lusk  v.  Harper,  3  Gilman,  158.     Whether  it  was  a  question 

(1)  See  Hope  v.  Sawyer,  14  111.,  257. 
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for  the  court,  or  the  Jury,  we  think  the  view  of  the  law  taken  by  the 
circuit  court  was  correct.  Upon  the  second  question  examined,  how- 
ever, we  think  the  court  erred,  and  for  that  reason  alone  the  judgment 
must  be  reversed,  with  costs,  and  the  cause  remanded. 

Judgment  reversed. 

[*431]*WiLLARD  Graves  v.  Hermajst   BRUE]sr  et  al.,  devisees  etc. 

Error  to  Adams. 

1.  Tax  deed  —  statute  1829  construed.  The  statute  of  1829,  for  the  collection 
of  revenue,  dispenses  with  the  rule  of  the  common  law  which  required  a  party 
claiming  title  under  special  proceedings  authorized  by  statute,  by  which  the  estate 
of  one  man  may  be  divested  and  transferred  to  another,  to  prove  that  all  the  ma- 
terial requisitions  of  the  statute  have  been  complied  with,  and  places  the  burden 
of  proof,  in  the  first  instance,  on  the  party  controverting  the  title  claimed  under 
the  auditor's  deed. 

2.  Tax  sale- — listing  an  essential  pre  requisite.  The  listing  of  lands  under 
this  statue  is  a  fundamental  requisition,  the  basis  of  the  right  to  charge  the  taxes, 
and  sell  the  land;  and  if  there  was  no  listing,  all  sales  of  land  under  it  were 
unauthorized  and  void.(l). 

3.  Same.  It  was  the  duty  of  the  auditor  to  keep  books  for  the  listing  of  the 
lands,  and  to  preserve  the  listing  of  the  lauds,  and  the  verification  of  the  same  by 
the  parties;  and  if  he  omitted  to  do  so,  it  does  not  relieve  a  party  asserting  a  tax 
title  from  the  necessity  of  proving  the  listing  of  the  land,  by  the  best  evidence  of 
which  the  nature  of  the  case  is  susceptible. 

4.  Evidence  —  proof  of  negative.  A  party  is  not  required  to  make  plenary 
proof  of  a  negative  averment.  It  is  enough  that  he  introduces  such  testimony  as, 
in  the  absence  of  all  counter  testimony,  will  afford  reasonable  ground  for  presum- 
ing that  the  allegation  is  true;  when  this  is  done  the  omis  prohandi  will  be  thrown 
on  his  adversary. 

This  was  an  action  of  ejectment,  brought  in  the  Adams  circuit  court, 
to  recover  from  Graves  the  possession  of  the  north-east  quarter  of  sec- 
tion number  thirteen,  in  township  one  south  of  the  base  line,  in  range 
seven  west  of  the  fourth  principal  meridian.  The  defendant,  in  his 
plea  of  the  general  issue,  admitted  the  possession  of  the  premises,  and 
waived  all  proof  in  relation  thereto.  The  case  was  submitted  to  the 
court  for  trial,  without  the  intervention  of  a  jury.  The  court,  Min- 
shall,  judge,  found  for  the  plaintiffs  below,  and  gave  judgment  accord- 
ingly. Motion  for  a  new  trial  was  made  and  denied.  The  defendant 
then  filed  his  bill  of  exceptions,  which  is  substantially  as  follows  : 

Followed  —  Tibbetts  ■;;.  Job,  post,  p.  repealed,   which  is  not  in  accord  with 

453;  Cited  —  Schuyler  «.  Hull,  post,  p.  the  law  in  force  and  the  collection  of  a 

462;  Lebanon  v.  O.  &  M.  R'vCo.,  77  111.,  tax  levied,  in  such  case,  can  not  be  on- 

539;  Pac.  Hot.  Co.  v.  Lieb,'  83  111.,  602;  forced,  Burbank  v.  People,  90  111.,  554. 

Burbank  v.  People,  90  111.,  554;  People  If,   therefore,    defendant    in   ejectment 

V.  Price,  3  Bradw.,  15.  rebuts  the  presumption  that  the  laud  in 

(1)  Listing  indispensable  to  support  controversy,  claimed  by  virtue  of  a  tax 
levy  or  assessment,  Lebanon  v.  O.  &  M.  title,  was  duly  listed,  the  burden  is  oast 
R'y  Co.,  77  111.,  539;  Howe  v.  People,  86  upon  plaintiff  to  prove,  affirmatively,  that 
111.,  288,  and,  the  listing  in  one  class  there  was  such  a  listing  as  authorized 
will  not  authorize  the  charging  of  land  the  tax  to  be  charged  and  the  land  to  be 
with  the  tax  of  another  class.  The  sold,  Schuyler  «.  Hull,  post,  p.  462.  In 
classification  is  the  basis  of  the  right  to  like  manner  where  a  corporation  is  re- 
charge the  tax  and  collect  it,  and  the  quired  to  list  its  property,  for  assessment 
listing,  in  the  class,  must  strictly  follow  of  tax  against  it,  it  is  its  duty  to  show  it 
the  statute,  Tibbetts  v.  Job,  11  111.,  453.  did  list  its  property  before  it  will  be 
Wherefore,  as  the  essentials  of  the  right  heard  to  complain  of  an  over  valuation, 
to  tax  must  always  be  ob.se rved  no  Pac.  Hot.  Co.  v.  Lieb,  83  111.,  602. 
assessment  can  be  made,  under  a  law 
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The  plaintiffs,  to  maintain  the  issue  on  their  part,  produced  and 
read  in  evidence  to  the  court,  a  deed  executed  by  the  auditor  of  state, 
in  due  form  of  law,  under  his  official  seal,  dated  the  2d  of  March,  a. 
D.  1840,  conveying  the  land  in  controversy  to  Mathias  Bruen,  the 
original  plaintiff  in  this  action,  in  pursuance  of  a  sale  to  him  by  said 
auditor,  on  the  tenth  day  of  January,  a.  d.  1832,  but  said  deed  was 
never  recorded  in  the  county  of  Adams,  The  plaintiffs  also  proved 
the  decease  of  Mathias  Bruen,  his  last  will,  etc.,  and  their  right  to  the 
premises  in  controversy. 

The  defendant,  to  prove  the  title  out  of  the  plaintiffs,  and  a  para- 
mount title  in  himself,  read  in  evidence  a  patent  from  the  United 
States  for  the  said  land,  to  Eobert  J.  L.  Austin,  dated  *6th[*432] 
October,  1817,  and  a  deed,  acknowledged,  etc.,  from  said  Austin 
to  him,  dated  17th  July,  1837. 

To  the  reading  of  all  which  the  plaintiffs  objected,  and  the  court 
sustained  the  objection.  The  defendant  below,  to  defeat  the  title  of 
the  plaintiffs  under  the  tax  deed,  proved  that  there  was  not,  at  the 
time  of  the  trial,  any  copy  of  the  auditor^s  advertisement  for  the  sale 
of  said  lands,  for  the  taxes  of  1832,  on  file  in  the  office  of  the  clerk 
of  the  county  commissioners'  court  of  said  Adams  county;  and  also 
read  in  evidence  the  deposition  of  Thomas  H.  Campbell,  the  auditor 
of  the  state,  as  follows: 

"I  hold  the  office  of  auditor  of  public  accounts  for  the  state  of 
Illinois;  I  have  held  said  office  since  the  month  of  March,  a.  d.  1846; 
I  was  employed  in  said  office  from  February,  a.  d.  1843,  till  I  was 
appointed  auditor. 

'^  Question  3.  Please  state  in  what  manner  the  north  half  of  sec- 
tion twenty-four,  in  town,  four,  and  range  six,  west  of  the  fourth 
principal  meridian,  was  listed  for  taxation  in  said  office,  from  the  year 
1828  till  the  year  1836,  inclusive. 

"  Answer.  So  far  as  I  have  been  able  to  ascertain,  from  the  books  and 
records  on  file  in  my  said  office,  this  diagram,  marked  A,  and  made  a  part 
of  my  answer,  will  show  the  listing  of  said  land,  together  with  others. 

"  Question  4.  Is  or  is  not  the  said  diagram  an  exact  copy  from  the 
tax  books  in  your  said  office  ? 

"  Ansioer.  It  is  an  exact  copy  of  said  tax  books,  so  far  as  relates 
to  the  tracts  of  land  therein  described,  for  the  time  aforesaid. 

"  Question  5.  Does  it  or  does  it  not  contain  every  thing  in  said 
books  relating  to  the  tracts  of  land  described  in  said  diagram,  for  the 
years  aforesaid  ? 

"  Ansiuer.     It  does. 

"  Question  6.  Will  you  please  state  whether  the  said  lands  are  listed 
in  any  other  manner,  in  any  other  books  or  files  belonging  to  your  said 
office,  for  the  years  aforesaid, 

"Answer.  Not  to  my  knowledge.  I  have  examined  carefully,  and 
I  do  not  find  any  different  entries  or  listings  of  said  land,  in  any  of 
the  books  or  files  in  my  said  office, 

"  Question  7,     The  fifth  column  in  the  diagram  shown  by  you  has 
no  heading.     Will  you  please  state  whether  there  is  or  is  not  any 
heading  to  that  column,  in  any  part  of  the  book  from  which  *the[*433] 
diagram  is  copied.     State,  also,  from  what  part  of  said  book 
the  first  entry  in  said  diagram  is  copied. 
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''Answer.  There  is  no  heading  to  said  fifth  column  in  any  part  of 
said  book.  The  first  entry  in  the  diagram  is  copied  from  the  first; 
page  of  the  book,  and  is  the  first  entry  on  said  page. 

"  Question  by  plaintiffs  on  cross-examination.  Will  you  state  what 
the  said  fifth  column,  of  which  you  say  there  is  no  heading,  contains; 
what  is  the  use  of  it;  what  kind  of  entries  are  made  in  it  ? 

'''Answer.  The  names  of  counties  in  which  the  lands  were  situated 
appear  to  be  entered  in  said  column." 

Note  hy  the  Reporter. —  The  names  of  the  patentees  and  present  owners,  in  the 
third  and  fourth  columns  of  the  original  diagram,  and  the  two  last  columns,  for 
1835  and  1836,  are  omitted,  because  not  necessary  to  an  understanding  of  the  ques- 
tions involved  in  the  case,  and  because,  to  give  an  exact  copy  of  the  diagram,  it 
would  be  necessary  to  give  it  in  map  form,  which  would  be  inconvenient  in  a 
law  volume. 
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Statement  of  the  case.      Opinion  of  the  Court. 

[*437]     *To  the  reading  and  introduction  of  all  which,  plaintiffs  below, 
objected.     Objection  overruled.  J 

The  defendant  below  brings  this  case  to  this  court,  and  assigns  fon 
error,  that  judgment  was  wrongfully  entered  for  the  plaintiffs;  thatthe^ 
court  erred  in  permitting  the  tax  deed  offered  by  the  plaintiffs  to  be^i 
read  in  evidence,  and  in  refusing  to  let  the  defendant  read  in  evidenced 
the  said  patent  and  deed,  showing  a  paramount  title  in  him,  and  also 
in  refusing  a  motion  for  a  new  trial. 

Williams  &  Lawrence,  and  E.  S.  Blackwell,  for  plaintiff  in' 
error.     Browning  &  Bushnell,  for  the  defendants  in  error. 

Treat,  C.  J.  The  deed  from  the  auditor  recites  a  sale  of  the  land 
in  question,  on  the  10th  of  January,  1833,  for  the  taxes  due  thereon 
for  the  year  1832.  The  9th  section  of  the  act  of  the  19th  of  January, 
1829,  in  force  when  the  sale  was  made,  declares  that  a  "  deed  from  the 
auditor  of  public  accounts  shall  be  evidence  of  the  regularity  and  le- 
gality of  the  sale,  until  the  contrary  shall  be  made  to  appear;  provided, 
however,  that  no  exceptions  shall  be  taken  to  any  such  deed,  but  such 
as  shall  apply  to  the  real  merits  of  the  case,  and  are  consistent  with  a 
liberal  and  fair  interpretation  of  the  intentions  of  the  legislature,"'  It 
has  been  decided  by  this  court  that  an  auditor's  deed,  executed  under 
the  provisions  of  this  act,  affords  prima  facie  evidence  of  the  regularity 
and  validity  of  the  sale,  and  of  the  proceedings  anterior  thereto,  and 
is  sufficient,  unconnected  with  other  proof,  to  entitle  a  party  claiming 
under  it  to  recover.  Vance  v.  Schuyler,  1  Gilman,  160;  Messenger  v. 
Germain,  ibid,  631;  RhineliartY.  Schuyler,  2  Gilman,  473;  Johy.  Tib- 
betts,  5  Gilman,  376. 

According  to  the  principles  of  the  common  law,  a  party  claiming 
title  under  special  proceedings  authorized  by  statute,  by  which  the 
estate  of  one  man  may  be  divested  and  transferred  to  another,  is  bound 
to  prove  that  all  of  the  materi|il  requisitions  of  the  statute  have  been 
complied  with,  or  he  acquires  no  title.  Rex  v.  Crohe,  1  Cowper,  15; 
Davidson  v.  Oill,  1  East,  64;  Williams  v,  Peytooi's  lessee,  4 
[*438]Wheaton,  77;  Jackson  v.  ""Shejjhard,  7  Cowen,  88;  Tliatcher  v. 
Powell,  6  Wheaton,  119;  Atkins  v.  Kinman,  20  Wendell,  241; 
Smith  V.  Bilemati,  1  Scammon,  323.  And  this  doctrine  has  been  ap- 
plied by  this  court,  with  much  strictness,  to  cases  of  sales  of  land  for 
the  non-payment  of  taxes,  Garrett  v,  Wiggins,  1  Scammon,  335; 
Hill  V,  Leonard,  4  Scammon,  140;  Fitch  v.  Finckard,  ibid,  69. 

But  the  statute  of  1829,  as  this  court  has  held,  dispenses  with  this 
rule  of  the  common  law,  and  places  the  burden  of  proof,  in  the  first 
instance,  on  the  party  controverting  the  title  claimed  under  the  au- 
ditor's deed.  The  presumption  arises  from  the  deed  that  all  of  the 
prerequisites,  necessary  to  constitute  a  valid  sale  of  the  land,  were  com- 
plied with;  and  the  party  asserting  the  reverse  must  overcome  this 
presumption  by  proof,  or  the  deed  will  conclude  him. 

The  plaintiffs  below  made  out  ii  jjrim a  facie  case  of  title  to  the  land, 
by  the  production  of  the  auditor's  deed,  and  the  proof  that  they  were 
tiic  legal  representatives  of  the  purchaser  at  the  sale.  They  are,  there- 
fore, entitled  to  recover,  unless  that  prima  facie  case  was  destroyed  by 
tlie  proof  introduced  by  the  defendant.  It  will  be  proper  to  inquire, 
in  the  first  place,  what  it  would  have  been  necessary  for  the  plain- 
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tiffs  to  establish,  had  the  burden  of  proof  not  been  changed  by  statute; 
for  if  the  defendant  repelled  the  presumption  raised  by  the  statute,  it 
was  then  incumbent  on  the  plaintiffs,  in  order  to  sustain  the  deed,  to 
have  proved  all  that  would  be  required  of  them,  in  the  absence  of  any 
presumption  in  favor  of  the  deed. 

A  reference  to  some  of  the  provisions  of  the  statutes  in  force  when 
this  sale  was  made,  will  become  necessary.  The  20th  section  of  the 
8th  article  of  the  old  constitution  declares  "that  the  mode  of  levying  a 
tax  shall  be  by  valuation,  so  that  every  person  shall  pay  a  tax  in  pro- 
portion to  the  value  of  the  property  he  or  she  has  in  his  or  her  posses- 
sion." The  1st  section  of  the  act  of  the  19th  of  February,  1827,  pro- 
vides that  lands  "  are  hereby  declared  subject  to  taxation;  and  for  that 
purpose,  are  hereby  divided  into  classes,  valued  and  taxed  as  follows: 
land  of  the  first  quality  shall  compose  the  first  class,  shall  be  valued  at 
four  dollars,  and  taxed  at  the  rate  of  two  cents  per  acre;  lands  of  the 
second  quality  shall  compose  the  second  class,  shall  be  valued  at  three 
dollars,  and  taxed  at  the  rate  of  one  and  a  half  cents  per  acre; 
lands  of  the  third  quality  shall  compose  the  *third  class,  shall [*439] 
1)e  valued  at  two  dollars,  and  taxed  at  the  rate  of  one  cent  per 
acre."  The  2d  section  provides  that  "  all  non-residents,  owning  or 
claiming  lands  in  this  state,  shall,  either  by  themselves  or  agents,  enter 
the  same  in  the  oflEice  of  the  auditor  of  public  accounts,  particularly 
describing  the  land,  and  the  class  to  which  each  tract  belongs,  accom- 
panied with  an  affidavit  of  such  non-resident,  or  his  agent,  stating 
that  such  list  contains  a  true  classification  and  description  of  the 
property  therein  described,  to  the  best  of  the  deponent^s  knowledge 
and  belief.  Such  non-resident  shall  not  be  required  to  list  his  lands 
more  than,  once;  but  the  auditor  shall  annually  charge  the  lands 
described  in  such  list,  with  the  taxes,  according  to  the  description 
contained  in  the  same,  until  it  shall  be  listed  in  a  different  manner. 
Every  non-resident  shall  pay  into  the  state  treasury,  on  or  before 
the  first  day  of  August  annually,  the  tax  imposed  upon  his  land  by 
this  act."  The  3d  section  makes  it  the  duty  of  the  auditor,  after  the 
1st  day  of  August,  in  each  year,  to  make  out  a  transcript  from  his 
1:)ooks  of  all  lands  owned  by  non-residents,  on  which  taxes  are  due  and 
unpaid,  and  cause  the  same,  together  with  a  notice  of  the  time  and 
place  of  sale,  ta  be  published  in  some  newspaper  printed  in  the  state. 
The  4th  section  requires  the  auditor  to  sell  the  lands  thus  advertised 
on  the  first  Monday  of  January,  and  convey  the  same  to  the  purchaser. 
The  9th  section  of  the  act  of  the  19th  of  January,  1829,  declares  the 
legal  effect  of  the  auditor's  deed,  as  before  recited.  The  2d  section  of 
the  act  of  the  1st  of  January,  1831,  repeals  so  much  of  the  act  of 
1827  "as  authorized  a  class  of  third  rate  land  for  taxation;"  and  the 
3d  section  requires  the  auditor  to  list  lands  for  taxation,  on  the  failure 
of  the  owner  so  to  do. 

This  court  decided,  in  the  case  of  RMnehart  v.  Schuyler,  2  Oilman, 
473,  that  these  revenue  laws  were  constitutional;  but  the  decision  was 
put  expressly  on  the  ground  that  a  classification  of  the  lands,  in  pur- 
suance of  their  provisions,  was  a  valuation  within  the  true  intent  and 
meaning  of  the  constitution.  It  necessarily  follows  that  the  listing, 
which  includes  a  description  and  classification  of  the  land,  is  not  only 
an  essential  requirement  of  the  statute,  but  one  that  can  not  be  dis- 
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pensed  with  without  invalidating  the  statute.     In  a  double  sense,  it  is 
an  indispensable  prerequisite:  first,  to  satisfy  the  plain  demands  of  the 
statute;  and  second,  to  give  life  and  energy  to  the  statute 
[*440]*itself.     To  hold  that  listing  was  unnecessary,  would  be  to  pro- 
nounce the  revenue  laws  unconstitutional  and  void.     If  they 
are  to  have  any  operation,  this  fundamental  requisition  must  be 
observed.     On  it  depends  the  validity  of  all  of  the  subsequent  pro- 
ceedings.    It  is  the  first  and  most  important  step  in  the  proceedings, 
and  the  basis  of  the  right  to  charge  the  taxes,  and  sell  the  land  for  j 
the  non-payment  thereof.     The  auditor  can  not  legally  charge  the^ 
taxes,  or  take  any  steps  towards  their  collection,  until  the  land  has 
been  duly  listed.     The  amount  of  the  tax  depends  on  the  class  to 
which  the  land  belongs,  and  that  is  to  be  determined  by  the  listing. 
The  listing  under  these  revenue  laws,  was  as  essential  as  if  the  consti- 
tution had  in  express  terms  prescribed  it  as  the  proper  mode  of  valu- 
ing lands  for  taxation.     It  could  no  more  be  dispensed  with  than  can'' 
an  assessment  under  our  present  revenue  system.     In  every  point  of' 
view,  listing  was  a  necessary  prerequisite  to  a  valid  sale  of  the  land. 
It  was  demanded  by  the  soundest  principles  of  the  common  law,  the 
plainest  dictates  of  justice,  the  positive  directions  of  the  statute,  andJ 
the  imperative  requirements  of  the  constitution. 

But  it  is  said  that  if  listing  was  indispensable,  the  state,  from  1821 
to  1831,  was  at  the  mercy  of  non-residents,  and  had  no  power  to  col- 
lect taxes  on  their  lands  except  with  their  consent  —  they  alone  being 
authorized  and  required  to  list  them  for  taxation.     Admit  this  position 
to  be  true,  and  it  does  not  help  the  case.     If  the  revenue  laws  were 
so  defective  as  to  produce  such  a  result,  it  would  not  authorize  a  sale 
of  the  lands  of  non-residents  without  a  previous  classification,  much 
less  justify  a  clear  departure  from-the  requirements  of  the  constitution. 
The  injunctions  of  the  constitution  are  not  to  be  disregarded  because 
the  legislature  has  failed  to  perform  its  whole  duty.     If  the  question 
was  now  directly  before  us,  we  should  be  inclined  to  decide  that,  by  a 
fair  construction  of  the  revenue  laws,  the  auditor  had  authority  to  list,; 
lands  for  taxation,  on  the  failure  of  the  owner  so  to  do.     But  for  the-J 
year  in  question  he  was  expressly  required  to  list  lands  on  the  default ; 
of  the  owner.     We  have  not  the  slightest  hesitation  in  holding,  that : 
if  there  was  in  fact  no  listing  of  the  land  in  question,  either  by  the».! 
owner  or  the  auditor,  the  sale  was  unauthorized  and  void,  and  no  title--* 
passed  to  the  purchaser.  |j 

[*441]     *The  question  then  arises,  whether  the  presumption  raised  by/ 
the  deed  that  the  land  was  duly  listed  was  rebutted  by  the  de-  r- 
fend  ant.     The  auditor  swears  that  the  diagram  accompanying  his  depo^^ 
sition  embraces  all  of  the  evidence  appearing  in  the  records  and  files  OTf\ 
his  office;  that  the  land  was  listed  for  taxation  for  the  year  1832,  or 
the  four  preceding  years.     This  diagram,  at  most,  only  shows  the 
amount  of  taxes  charged  against  the  land  in  each  of  those  years.     It 
fails  to  show  any  classification  of  the  land.     The  foundation  of  the  au- 
tlwrity  to  charge  and  collect  the  taxes  is  wanting.     The  act  of  1831 
abolished  the  third  class,  and  a  new  listing  then  became  necessary. 
It  did  not  follow  that  lands  previously  included  in  the  second  class 
would,  upon  a  new  valuation,  continue  in  the  same  class.  We  are  at  a  loss 
to  conceive  how  a  negative  coyld  be  more  clearly  proved  than  was  done 
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in  this  case.  The  defendant  went  to  the  office  where  the  listing  was 
required  to  be  made,  and  procured  all  of  the  evidence  there  to  be  found 
relating  to  the  matter;  and  that  evidence  fails  wholly  to  show  that 
there  was  any  listing  of  the  land. 

But  put  the  case  on  the  ground  that  a  new  classification  was  not 
really  necessary  after  the  passage  of  the  law  of  1831,  and  that  the 
auditor  might  still  charge  the  taxes  on  a  previous  listing,  and  we  are 
clearly  satisfied  that  the  presumption  was  overthrown.  A  party  is  not 
required  to  make  plenary  proof  of  a  negative  averment.  It  is  enough 
that  he  introduces  such  evidence  as,  in  the  absence  of  all  counter  tes- 
timony, will  afford  reasonable  ground  for  presuming  that  the  allega- 
tion is  true;  and  when  this  is  done,  the  07ius  proband iyvill  be  thrown 
on  his  adversary.  1  Greenleaf's  Ev.,  §  78.  The  defendant  proved 
that  for  the  year  in  question,  and  the  four  preceding  years,  there  had 
been  no  listing  of  the  land;  and  that  nothing  ajDpeared  in  the  records 
and  files  of  the  auditor's  office,  during  those  years,  in  the  least  indi- 
cating any  prior  listing.  This  was  amply  sufficient  to  destroy  the  jsre- 
sumption,  and  transfer  the  burden  of  proof  to  the  plaintiffs,  and  re- 
quire them  to  show  affirmatively  such  a  listing  of  the  land  as  autho- 
rized the  auditor  to  charge  the  taxes,  and  enforce  their  collection.  This 
is  a  much  stronger  case  than  that  of  Calder  v.  Rutherford,  3  Broderip 
and  Bingham,  302.  There  the  defendant  agreed  to  pay  the  plaintiff 
one  hundred  pounds  if  he  would  not  consign,  for  one  year,  di- 
rectly or  *indirectly,  any  rejaacked  herrings  to  the  London  [*442] 
market,  and,  in  particular,  to  the  house  of  J.  &  A.  Millar.  In 
an  action  to  recover  the  one  hundred  pounds,  the  plaintiff  proved  that 
he  did  not  consign,  during  the  year,  any  repacked  herrings  to  the 
house  of  J.  &  A.  M.  For  the  defendant  it  was  objected,  that  the 
plaintiff's  proof  was  insufficient,  and  that  he  should  have  called  his 
clerk  to  show  that  no  herrings  were  consigned  to  the  London  market 
generally.  But  the  court  refused  to  set  aside  a  verdict  for  the  jjlaintiff 
on  this  testimony,  because  "  some  evidence  was  given  in  proof  of  the 
negative  averment,  and  that  threw  it  on  the  other  party  to  go  farther." 

It  is  insisted  that  the  auditor  was  not  required  to  keep  books,  or  pre- 
serve the  evidence  of  the  listings  of  land  for  taxation.  The  revenue 
laws  did  not  in  express  terms  require  that  to  be  done,  but  such  was 
the  evident  intention  of  the  legislature.  It  was  necessary  from  the 
nature  of  the  office,  and  the  character  of  the  duties  cast  upon  the  au- 
ditor. The  laws  recognize  the  existence  of  books  in  the  office,,  and 
require  the  performance  of  duties  that  render  the  keei^ing  of  them 
indispensable.  It  is  made  the  duty  of  the  auditor  to  procure  abstracts 
from  the  several  land  offices  of  all  lands  entered  therein;  to  cause  maps 
to  be  made  of  the  several  counties  in  which  taxable  lands  are  situated; 
to  furnish  each  county  with  a  book  containing  a  description  of  every 
tract  of  land  within  the  county,  designating  such  as  are  reserved  for 
school,  seminary  and  saline  purposes,  and  stating,  as  to  each  tract 
entered,  the  name  of  the  patentee  and  present  owner,  and  whether 
belonging  to  residents  or  non-residents;  to  charge  taxes  annually  on 
the  lands  owned  by  non-residents;  to  make  transcripts  from  his  books  of 
the  lands  to  be  advertised  for  sale;  to  allow  redemptions  from  sales,  and 
file  the  evidence  of  the  right  to  redeem;  and  "t\\e  books  and  records 
belonging  to  the  office  of  the  auditor  of  public  accounts  shall  be  suffi- 
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cient  evidence  to  prove  the  sale  of  any  tract  of  land  for  taxes,  or  the 
redemption  of  the  same,  or  the  payment  of  taxes  thereon."  These  ref- 
erences —  and  many  others  might  be  made  —  clearly  show  that  books 
-were  necessary,  and  that  the  keeping  of  them  was  designed  by  the  leg- 
islature. The  listing  of  land  by  the  owner  was  required  to  be  made  in 
writing,  and  verified  by  afl&davit,  and  it  was  the  duty  of  the  auditor  to 

preserve  the  papers  as  part  of  the  files  of  his  ofl&ce.  When  land 
[*443]was  classified  *by  the  auditor,  on  the  default  of  the  owner,  he 

was  bound  to  preserve  the  evidence  of  his  acts  by  proper  entries 
in  his  books.  If  he  neglected  his  duties  in  these  respects,  it  might 
increase  the  difficulty  of  proving  the  listing,  but  would  constitute  no 
legal  excuse  for  omitting  to  make  the  proof  altogether.  It  would  not 
relieve  the  plaintiffs  from  the  necessity  of  proving  the  listing  in  some 
legitimate  way.  If  the  evidence  of  the  listing  was  not  preserved  in 
the  records  or  files  of  the  office,  they  should  be  allowed  to  prove  a 
compliance  with  the  provisions  of  the  statute  by  the  best  evidence  of 
which  the  nature  of  the  case  is  susceptible. 

The  presumption  that  the  land  had  been  duly  listed  for  taxation  was 
rebutted  by  the  defendant;  and  the  plaintiffs  failing  to  prove  affirma- 
tively a  legal  listing,  they  were  not  entitled  to  recover.  The  2}ro  forma 
decision  of  the  circuit  court  was  therefore  erroneous,  and  its  judgment 
must  be  reversed,  with  costs,  and  the  cause  remanded  for  further  pro- 
ceedings. 

Judgment  reversed. 

Jonathan"  A.  Scaeeitt  v.  Saeah  Ann  Chapman. 

Error  to  Madison. 

1.  Process  —  precept  for  sale  for  tax  not  technical.  The  precept  under  which 
the  sheriff  makes  sale  of  lands  for  the  non-payment  of  taxes,  need  not  run  in  the 
name  of  the  people.  (1) 

This  was  an  action  of  debt,  brought  by  defendant  in  error  under  the 
statute  to  recover  penalties  for  cutting  trees.  The  defendant  below 
admitted  the  cutting  and  carrying  away  of  the  trees  at  the  time  and 
place  mentioned  in  the  declaration,  and  the  only  question  contested 
was,  whether  the  plaintiff  below  had  a  good  title  in  fee  simple  to  the 
land  on  which  the  timber  was  cut. 

It  was  agreed  that  one  Robert  W.  Finch,  under  whom  the  defendant 
below  claimed  title,  was  the  owner  in  fee  simple  of  the  land  on  which 
the  trees  were  cut,  at  the  time  the  same  was  sold  for  the  non- 
[*444]  payment  of  taxes.  Whereupon  the  plaintiff  below,  *to  prove 
the  tax  title  of  the  person  under  whom  she  claimed,  offered  in 
evidence  a  judgment  against  the  land  in  the  declaration  mentioned, 
for  taxes  rendered  in  the  Madison  circuit  court,  a.  d.  1845.  The 
plaintiff  then  offered  to  read  in  evidence  the  process  upon  which  the 
land  was  sold,  and  which  was  issued  on  said  judgment.  The  defen- 
dant objected  to  the  reading  of  this,  because  such  process  did  not  run 
in  the  name  of  the  people,  and  because  it  was  not  directed  to  the 
sheriff  of  Madison  county.  Thereupon  plaintiff's  counsel  moved  ta 
amend  said  process,  by  adding  to  the  beginning  of  said  process,  the 
words  "  The  People  of  the  state  of  Illinois  to  the  sheriff  of  Madison! 

(1)  Following  Curry  D.'Hinman,  ante,  p.  420. 
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county  —  Greeting; ^^  which  motion  was  allowed,  and  said  amendment 
was  accordingly  made.  The  plaintiff  below  then  offered  in  evidence 
a  deed,  for  the  land  in  the  declaration  mentioned,  from  the  sheriff  of 
Madison  county  to  one  Chapman,  under  and  by  virtue  of  the  sale 
made  on  said  process;  and  also  a  deed  from  said  Chapman  to  the  said 
plaintiff;  which  being  all  the  evidence  offered,  the  court,  Underwood, 
judge,  presiding,  at  the  March  term,  1849,  found  for  the  plaintiff,  and 
rendered  Judgment  against  the  defendant  below  for  eight  dollars,  and 
costs.  Thereupon  said  defendant  sued  out  this  writ  of  error,  and  as- 
signs for  error,  the  allowing  of  the  amendment,  and  that  the  process 
under  which  the  land  was  sold  was  void,  because  it  did  not  run  in  the 
name  of  the  people. 

Levi  Davis  and  IsTelsok  Gt.  Edwards,  for  plaintiff  in  error.  Wm. 
Maetin",  for  defendant  in  error. 

Tee  AT,  C.  J.  The  only  question  in  this  case  is  whether  the  precept, 
under  which  the  sheriff  makes  sale  of  lands  for  the  non  payment  of 
taxes,  must  run  in  the  name  of  the  people  of  the  state  of  Illinois. 
The  precise  question  was  before  the  court  in  the  case  of  Curry  v. 
Hmman,  ante,  420;  and  it  was  there  held  that  the  precept  is  not  pro- 
cess, within  the  meaning  of  the  constitution,  and  need  not,  therefore, 
run  in  the  name  of  the  people.  The  circuit  court  having  so  decided, 
its  judgment  will  be  afl&rmed,  with  costs. 

Judgment  affirmed. 

*Jeeome  Sweezey  v.  Abiel  Chasdlee  et  al.  [*445] 

Appeal  from  Henderson. 

1.  Judgment  —  redemption.  An  assignee  of  a  judgment  under  our  statute,  giv- 
ing the  right  of  redemption  of  realty  sold  under  an  execution  to  judgment  cred- 
itors, "within  fifteen  months  after  sale,  is  in  contemplation  of  law  a  judgment  cred- 
itor, and  as  such  is  entitled  to  redeem.  (1) 

2.  Same.  When  real  estate  was  sold  under  an  execution  issued  on  the  second, 
in  point  of  time,  of  three  judgments,  and  afterwards  an  execution  was  issued  on 
the  oldest  of  the  three  judgments,  and  levied  upon  the  same  real  estate  which  was 
sold,  held  that  the  purchaser  under  the  execution  issued  upon  the  second  judg- 
ment, neglecting  to  redeem  within  twelve  months  of  the  sale,  under  the  execution 
on  the  oldest  judgment,  was  precluded  from  redeeming  as  a  judgment  creditor, 
inasmuch  as  by  his  sale  under  his  execution,  he  was  no  longer  a  judgment  cred- 
itor. Held,  also,  that  the  creditor  holding  the  junior  of  the  three  judgments,  had 
the  right  of  redemption  under  the  sale  on  the  execution  issued  on  the  oldest  judg- 
ment, without  having  redeemed  from  the  sale  on  the  execution  issued  on  the  sec- 
ond of  said  judgments.  Held,  also,  that  the  title  acquired  by  redemption  under 
the  sale  on  the  execution  issued  on  the  oldest  judgment,  woald  hold  said  realty  in 
preference  to  the  purchaser  under  the  sale  made  on  the  execution  issued  on  the 
second  judgment. (2) 

Followed  —  M'Lagan   v.   Brown,   11  Tumey  v.  Turney,  22  111.,  253,  and  Wil- 

111.,    519;    OvERRtTLED  —  Williams    v.  liams  i'.  Tatnall,  supra,  conflict  with  this 

Tatnall,  29  111.,  553;  Cited  —  Philips  v.  opinion  and  that  in  M'Lagan  v.  Brown, 

Demoss,  14  111.,  410;  Lamb  ».  Richards,  post,  p.  519,  Littler  v.  People,  43  111., 

43  111.,  312;  Stephens  v.  111.  Mut.  F.  Ins.  188,  in  which  case  it  is  said  a  judgment 

Co.,   43  111.,    327;  Lloyd  i\  Karnes,  45  creditor  redeeming  must  pay  the  redemp- 

III.,  62;  Karnes  v.  Lloyd,  52  111.,  113.  tion  money  to  the  sheriff;  the  judgment 

(1)  This  case  followed  in  M'Lagan  v.  debtor  may  pay  to  the  master,  or  officer. 

Brown,  post,  p.  519,  which  see,  and  in  making  judicial  sale. 
Phillips  V.  Demoss,  14  111.,  410,  but  in        (2)  The  whole  of  the  act,  providing 

part  overruled  in  Williams  v.  Tatnall,  for  redemption  from  sales  on  execution, 

29  111.,  553,  so  far  as  the  doctrine  held  m  as  it  existed  in  1836,  was  embodied  in 
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3.   Same.     Under  our  statute,  it  is  not  essential  that  a  judgment  should  be  a  , 
lien  upon  the  estate,  in  order  to  authorize  the  judgment  creditor  to  redeem  from  a 
previous  sale.  (3) 

This  was  an  action  in  ejectment,  submitted  to  the  Judge  of  the  Hen- 
derson circuit  court,  upon  the  following  agreed  state  of  facts: 

The  action  was  brought  to  recover  lot  fourteen  and  the  east  half  of 
lot  fifteen,  in  block  sixty-eight,  in  the  town  of  Oquawka,  in  said 
county. 

It  was  agreed  that  the  plaintiff  showed  on  the  trial  the  following 
title,  to  wit,  a  Judgment  in  the  circuit  court  of  Warren  county,  ren- 
dered on  the  13th  November,  A.  D.  1843,  in  favor  of  J.  B.  Camden  et 
al.,  against  John  Harris,  for  the  sum  of  $2,103;  a  sale  on  the  15th  day 
of  August,  1844,  of  said  lots,  to  the  plaintiffs  below,  upon  an  execution 
issued  on  said  Judgment  from  the  circuit  court  of  Warren  county,  and 
a  deed  from  the  sheriff,  made  on  the  18th  day  of  August,  1846;  and 
that  said  Judgment,  levy  and  sale  were  in  all  respects  regular.  It  was 
agreed  that  the  defendant  below  showed  on  the  trial  the  following  title, 
to  wit,  a  Judgment  against  the  said  John  Harris,  rendered  on  the  27th 
May,  1842,  and  a  sale  by  virtue  thereof  on  the  9th  day  of  August,  1845, 
to  one  Henry  Jennings,  of  the  lots  in  controversy,  upon  an  execution 
dated  17th  July,  1845,  issued  from  the  circuit  court  of  Henderson 
county;  also,  a  Judgment  in  the  Henderson  circuit  court  in  favor  of 
Martin  Thayer  against  the  said  John  Harris,  rendered  June  3,  1844, 
and  an  assignment  of  the  same  to  Charles  M.  Harris,  on  the  12th  Feb- 
ruary, 1846;  also,  an  execution,  in  due  form  of  law,  on  said  Judg- 
[*446]ment,  dated  6th  *November,  1846,  directed  to  the  sheriff  of 
Henderson  county,  and  a  certificate  of  redemption,  Avhich  re- 
demption was  made  by  virtue  of  said  Judgment  and  execution;  also  a 
levy  of  said  execution,  in  due  form  of  law,  on  said  lots,  and  a  sale  of 
said  lots  by  the  sheriff,  by  virtue  of  said  execution,  to  the  said  Charles 
M.  Harris,  on  the  22d  January,  1847;  also  a  deed  in  due  form  of  law, 
from  the  sheriff  of  Henderson  county  to  said  Charles  M.  Harris,  for 
said  lots,  dated  24th  March,  1847,  executed,  by  virtue  of  the  sale  to 
him,  on  the  22d  January,  1847. 

It  was  admitted  that  executions  were  issued  upon  all  the  aforesaid 
Judgments,  within  a  year  and  a  day  of  the  rendering  of  each.  It  was 
admitted  that  the  levy  made  on  the  execution,  in  favor  of  Camden  et  al., 
was  duly  recorded  in  Henderson  county.  It  was  also  agreed,  that  pos- 
session of  the  defendant  below  was  under  one  Charles  M.  Harris,  and 
that  plaintiffs  and  defendant  claim  title  from  John  Harris,  the  father 
of  Charles  M.  Harris. 

Upon  this  agreed  case,  Purple,  Justice,  found  against  the  defendant, 
and  rendered  judgment  accordingly,  at  May  term,  1849.  Defendant 
below  appealed,  and  assigns  for  error,  the  Judgment  against  him,  and 

sections  13-17, 19-21,  23-24  of  the  former  ments  and  executions,  providing  for  the 

statute.     Section   23   was  dropped  and  execution  of  a  deed  to  a  redeeming  judg- 

repealed  until  the  revision  of  1845.     In  meut  creditor,  was  repugnant  to  the  re- 

this  case  and  in  M'Lagan  i).  Brown,  post,  maining  provisions  of  the  same  act;  and, 

p.  519,  this  k^  23  is  alluded  to,  as  a  make  therefore,  inoperative,  Williams  v.  Tat- 

weight,  without  careful  consideration,  nail,  29  111.,  553. 

while  the  cases  were  decided  on  other  (3)  go,  also,  Karnes  v.  Lloyd,  52  111., 

grounds.     Later  it  was  held  that  §  23  of  113 
the  statute  of  1845,  in  relation  to  judg- 

340 


I 


1849.]  SwEEZEY  V.  Chandler  et  al.  447 

Opinion  of  the  Court. 

in  deciding  that  lie  had  no  right  to  redeem  from  the  sale,  and  the  judg- 
ment in  favor  of  Hughes. 

Williams  &  Lawrence,  for  appellant.  Browning  &  Bushnell, 
for  apjDellees. 

Caton,  J.  The  decision  of  this  case  involves  a  construction  of  our 
statute  authorizing  judgment  creditors  to  redeem.  The  premises  in 
controversy  are  situated  in  Henderson  county,  and  originally  belonged 
to  J.  Hams,  against  whom  three  judgments  were  obtained.  The  first 
was  recovered  by  Hughes,  in  the  Henderson  circuit  court,  on  the  27th 
of  May,  1842.  The  second  was  in  the  Warren  circuit  court  in  favor  of 
the  Chandlers,  and  recovered  on  the  13th  of  November,  1843;  and  the 
third  was  in  favor  of  Thayer,  and  recovered  in  the  Henderson  circuit 
court  on  the  3d  of  June,  1844.  An  execution  was  issued  on  the  second 
judgment,  which  was  levied  on  the  premises  in  question,  and  a  certifi- 
cate of  the  levy  filed  with  the  recorder  of  Henderson  county,  on 
the  20tli  of  November,  1843,  and  the  premises  *sold,  on  the  15th  [*447] 
of  August,  1844,  to  the  plaintiffs  below,  who  obtained  a  sheriff's 
deed  on  the  18th  of  February,  1846.  On  the  17th  of  July,  1845,  the 
plaintiff  in  the  senior  judgment  issued  an  execution,  which  was  levied 
on  the  same  premises,  and  under  which  they  were  sold  to  Jennings  on 
the  9th  of  August,  1845.  On  the  12th  of  February,  1846,  Thayer,  the 
plaintiff  in  the  youngest  judgment,  assigned  the  same  to  C.  M.  Harris, 
who,  on  the  6th  of  November,  1846,  issued  an  execution,  and  on  the 
same  day  redeemed  from  the  sale  under  the  oldest  judgment,  and 
levied  his  own  execution  upon  the  same  premises,  under  which  they 
were  again  sold,  and  he  became  the  purchaser  on  the  22d  of  January, 
1847,  and  took  a  sheriff's  deed  on  the  24th  of  March  following. 

The  question  is,  had  the  assignee  of  the  youngest  judgment  a  right 
to  redeem  from  the  sale  under  the  senior  judgment,  and  cut  out  or 
overreach  the  title  acquired  under  the  second  judgment.  The  levy 
under  the  second  judgment  was  prior  to  the  date  of  the  youngest 
judgment,  which,  however,  become  a  lien  upon  the  premises  be- 
fore the  sale  under  that  levy,  but  from  that  sale  no  redemption 
was  ever  attempted.  The  redemption  from  the  sale  under  the  senior 
judgment,  by  the  assignee  of  the  youngest  judgment,  was  after  the 
expiration  of  twelve  months  and  before  the  expiration  of  fifteen 
months  from  the  date  of  that  sale.  The  purchasers  under  the  first 
sale  never  redeemed  the  premises  from  either  the  sale  under  the  oldest 
or  the  youngest  judgment.  By  the  sale  under  the  second  judgment 
that  became  satisfied,  and  the  jjlaintiffs  ceased  to  be  judgment  credit- 
ors, and  became  purchasers,  and  as  such  alone  had  they  a  right  to  re- 
deem from  the  sale  under  the  senior  judgment.  Hence  their  right  of 
redemption  was  gone,  and  the  title  which  they  had  acquired  irrevocably 
lost,  at  the  expiration  of  the  twelve  months,  although  they  have  still  a 
right  to  insist  upon  their  title  until  a  better  one  is  legally  obtained 
under  the  senior  judgment,  and  therefore  they  contest  the  right  of  the 
assignee  of  the  youngest  judgment  to  redeem  from,  and  thus  acquire 
a  title  iinder  the  oldest  judgment. 

By  section  14,  chapter  57,  E.  S.,  it  is  provided  that  "after  the  ex- 
piration of  twelve  months,  and  at  any  time  before  the  expiration  of  fif- 
teen months,  from  the  sale  of  any  land  or  tenements  under  the 
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[*448]provisions  of  the  preceding  sections  hereof,  *it  shall  be  lawful  for 
any  judgment  creditor  to  redeem  the  same  in  the  manner  follow- 
ing."   The  section  then  directs  the  same  course  to  be  pursued  which  was 
followed  in  this  case.     The  sixteenth  section  provides  that  "  any  judg- 
ment creditor  or  creditors  may  redeem  the  whole  or  any  part  or  portion 
of  the  lands  or  tenements  previously  sold  upon  execution. "    The  twenty- 
second  section  provides  that  it  shall  be  the  duty  of  the  sheriff,  when  a  re- 
deeming creditor  shall  be  entitled  to  a  deed,  "  to  execute  a  deed  to  such 
creditor  as  the  original  purchaser,  and  such  deed  shall  be  as  valid  and 
effectual  in  law  as  if  such  creditor  had  been  the  original  purchaser." 
Two  objections  are  urged  why  the  defendant  below  Avas  not  autho- 
rized to  redeem:  first,  because  the  statute  does  not  authorize  an  assignee 
of  a  judgment  to  redeem;  and  second,  that  the  lien  of  the  youngest 
judgment  was  extinguished  by  the  sale  and  expiration  of  the  time  of 
redemption,  under  the  second  judgment,  and  that  without  such  lien 
he  had  no  right  to  redeem.     The  first  objection  is  answered  by  the 
case  of  Van  Rensalaer  v.  Sheriff  etc.,  1  Cowen,  443,  where  it  was  held 
that  the  assignee  of  a  judgment  was  a  judgment  creditor  in  contem- 
plation of  law,  and  as  such  entitled  to  redeem.     This  decision  Avas 
made  before  the  statute  of  New  York  authorized,  in  terms,  such  assignee 
to  redeem,  and  is  an  authority  directly  in  point,  with  the  reasoning  of 
which  we  are  satisfied.     In  support  of  the  second  objection,  numerous 
decisions  of  the  sujDreme  court  of  New  York  have  been  referred  to,  the 
facts  of  some  of  which  are,  as  to  this  question,  precisely  analogous  to 
the  facts  of  this  case,  where  it  has  been  held  that  the  right  of  the 
youngest  judgment  creditor  had  been  cut  off  by  the  sale  under  the  in- 
termediate judgment.    Ex  parte  Stevens,  4  Cowen,  133.     But  the  de- 
cisions to  which  Ave  have  referred  are  all  put  expressly  upon  the  ground 
that  the  judgment  creditor  claiming  to  redeem  had  lost  his  lien  upon 
the  premises.     By  the  ISTcav  York  statute  a  lien  is  expressly  required, 
but  by  ours  it  is  not.     Noav,  do  they  both  mean  the  same  thing?  That 
is  the  question.     Our  statute,  and  that  of  Ncav  York  making  judgments 
liens  ujoon  the  defendant's  real  estate,  are  alike,  except  as  to  the  dura- 
tion and  territorial  extent  of  the  liens  created.     Both  create  liens  upon 
the  lands  of  defendants,  but  after  a  limited  time  the  liens  shall  cease 
as  against  bona  fide  purchasers  and  subsequent  incumbrances. 
[*449]See  R.  S.  111.,  chap.  *57,  sections  1  and  2;  E.  S.,  N.  Y.,  Part  3, 
chap.  6,  sec.  3.     But,  as  before  remarked,  their  statute  author- 
izing judgment  creditors  to  redeem,  differs  very  widely  from  ours,  for 
that  requires  that  the  decree  or  judgment  "  shall  be  a  lien  and  charge 
upon  the  premises  sold,"  while  ours  authorizes  "  any  judgment  cred- 
itor "  to  redeem.     We  do  not  feel  authorized  to  add  to  our  statute  the 
substantive  and  important  requirement  Avhich  is  omitted  here,  and  in- 
serted there.     Should  we  construe  our  statute  like  that  of  New  York, 
and  alloAV  no  judgment  creditors,  but  those  whose  judgments  are  liens 
upon  the  premises  sold,  to  redeem,  we  should  cut  off  the  right  to  re- 
dein])tion  to  creditors  Avhose  judgments  are  in  other  counties  than  that 
in  Avhich  the  land  lies;  for  in  this  state  the  liens  of  judgments  do  not 
extend  beyond  the  counties  in  Avhich  they  are  rendered.     It  may  be 
ansAvered  that  such  judgment  creditors  may  take  their  executions  into 
the  foreign  counties,  and  by  making  a  levy  entitle  themselves  to  the 
right  of  redemption.     But  this  is  not  so,  for  they  could  not  thereby 
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make  their  judgments  liens.  No  lien  is  created,  even  by  the  actual 
levy  of  such  an  execution,  nor  does  such  levy  become  effectual  as  to 
creditors  and  hoiia  fide  purchasers,  as  we  shall  presently  see,  until  a 
certificate  of  the  levy  is  filed  with  the  recorder.  In  such  a  case  it 
would  be  the  levy  and  filing  of  the  certificate  that  would  create  the  lien 
(if  it  may  be  so  called),  and  not  the  judgment;  and  to  the  former  alone 
would  the  title  relate  loack.  There  was,  then,  a  most  substantial  rea- 
son why  the  legislature  should  not  make  the  right  of  redemption  de- 
pend upon  the  existence  of  a  lien  created  by  the  judgment.  When,  as 
m  this  state,  judgments  are  only  docketed  in  the  counties  where  they 
are  rendered,  the  lien  could  not  be  extended  beyond  the  county,  else  no 
person  could  safely  purchase  real  estate  without  examining  the  records 
of  judgments  of  every  county  in  the  state;  and  yet  to  allow  the  right 
of  redemption  only  to  judgment  creditors  within  the  county,  would 
not  be  affording  the  full  measure  of  relief  contemplated.  The  object 
of  the  legislature  in  allowing  judgment  creditors  to  redeem,  was  to 
prevent  a  sacrifice  of  the  defendant's  estate,  and  to  make  it  pay  as  many 
of  his  debts  as  possible;  and  to  allow  as  many  of  his  judgment  cred- 
itors as  could,  to  secure  the  payment  of  their  judgments,  by  making 
an  advance,  Avhich  the  defendant  could  not  or  would  not  make 
himself.  When  this  beneficial  purpose  can  be  effected,  *without[*450] 
injury  to  the  rights  of  others,  it  should  be  allowed,  so  far  as  the 
provisions  of  the  statute  will  fairly  authorize  it. 

The  twenty-fifth  section  of  the  act  provides,  that  when  an  execution 
is  issued  to  a  foreign  county,  and  is  levied  on  lands,  the  sheriff  shall 
make  and  file  in  the  recorder's  office  a  certificate  of  the  levy,  ''and 
until  the  filing  of  such  certificate  such  levy  shall  not  take  effect  as  to 
creditors  and  bona  fide  purchasers  without  notice."  This  shows  that  a 
judgment  in  another  county  never  can  become  a  lien,  although  the  levy 
may  ''take  effect."  But,  should  we  adopt  the  New  York  statute,  and 
then,  to  help  it  out,  hold  that  by  filing  the  certificate  of  the  levy  the 
judgment  became  a  lien  from  that  date,  the  difficulty  would  be  but 
partially  removed.  For,  then  a  creditor  with  a  judgment  in  another 
county,  prior  to  the  Chandler  judgment,  or  even  senior  to  that  of 
Hughs,  Avould  be  cut  off  from  redeeming  from  the  sale  under  the  lat- 
ter altogether;  for  he  could  not  have  levied  his  execution  for  the  pur- 
pose of  redeeming  until  after  twelve  months  from  the  date  of  the  sale, 
for  before  that  time  a  judgment  creditor  would  have  no  right  to  redeem, 
and  after  that  time  had  expired  the  title  under  the  Chandler  judgment 
had  become  perfect,  and  hence  his  levy  could  never  take  effect,  for 
then  the  judgment  debtor  had  no  estate  left  upon  which  it  could  oper- 
ate, and  so  no  lien  could  ever  be  created  under  the  judgment. 

Suppose,  in  this  case,  that  the  premises  had  not,  upon  the  first  sale, 
sold  for  enough  to  satisfy  the  second  judgment,  the  Chandlers  would 
still  have  been  judgment  creditors  as  to  the  portion  of  their  judgment 
which  was  unsatisfied;  yet,  by  the  sale,  the  entire  lien  of  that  judgment 
upon  the  premises  would  have  been  lost,  as  was  decided  in  ex  parte 
Stevetis,  above  referred  to,  and  hence,  according  to  the  New  York  rule, 
their  right  of  redemption  as  judgment  creditors  was  gone  with  it.  They 
could  only  have  redeemed  as  purchasers,  and  within  twelve  months 
from  the  date  of  the  sale  under  the  senior  judgment.  It  would  have 
been  the  same  thing  under  their  statute  if  a  third  person  had  purchased 
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and  acquired  a  title  under  the  first  sale;  and  yet,  if  such  purchaser! 
had  allowed  the  twelve  months  to  exjoire  without  redeeming,  we  can 
see  no  good  reason  why  the  Chandlers  ought  not  to  be  allowed  to  re- 
deem, and  thus  secure  the  jaayment  of  the  balance  due  on  their 
[*451]judgment.  The  purchaser  at  *their  sale  who,  although  he  had 
the  first  right  to  redeem,  having  neglected  to  avail  himself  of  it, 
could  not  complain,  for  he  could  not  be  prejudiced,  and  the  purchaser 
under  the  senior  judgment  would  have  no  more  right  to  complain  than 
as  if  there  had  been  no  sale  under  the  second  judgment,  for  by  that 
sale  his  rights  were  not  diminished,  nor  should  they  be  augmented. 
All  the  reasons  which  could  be  urged  in  support  of  the  right  of  the 
Chandlers  to  redeem,  for  the  unsatisfied  portion  of  their  judgment, 
apply  with  equal  force  in  favor  of  the  right  of  the  junior  judgment 
creditor  to  redeem,  in  this  case.  They  would  be  judgment  creditors, 
and  so  was  he.  His  lien  had  been  extinguished,  and  so  was  theirs. 
Harrison  v.  Deggert,  8  John.,  393;  Ex  parte  Stevens,  4  Cowen,  133. 
Their  claim  would  be  no  more  meritorious  than  his.  Both  would  be 
equally  within  the  words  of  the  statute. 

It  was  urged,  with  great  ai^j^arent  plausibility,  that  before  the  e"xecu- 
tion  on  Hughs'  judgment  was  levied  on  these  premises,  they  had  ceased 
to  be  the  **  lands,  tenements  or  real  estate  "  of  the  judgment  debtor, 
by  the  sale  under  the  Chandler  judgment,  and  that  is  only  where  the 
defendant's  estate  has  been  sold,  and  there  is  some  interest  of  the  de- 
fendant upon  which  the  redeeming  creditor's  execution  can  be  levied, 
and  the  latter  is  authorized  to  redeem  and  again  sell  the  premises.  But 
it  Avas  satisfactorily  answered,  that  the  judgment  creditor  can  never 
redeem  until  the  judgment  debtor's  rights  are  entirely  gone,  by  the 
expiration  of  the  twelve  months  within  which  he  might  have  redeemed. 
The  redemption,  therefore,  is  never  of  the  defendant's  present  estate, 
nor  is  the  sale  under  the  junior  judgment  of  the  defendant's  interest. 
The  whole  proceeding  is  the  exercise  of  a  statutory  right,  which  has 
been  provided  as  well  for  the  benefit  of  the  judgment  creditors  gen- 
erally as  of  the  debtor.  But  the  words  of  the  act  authorizing  the  re- 
demjition,  as  well  as  the  whole  scope  and  intention  of  the  law,  answer 
the  objection.  The  fourteenth  section  authorizes  any  judgment  cred- 
itor to  redeem  "from  the  sale  of  any  lands  or  tenements  under  the  pro- 
visions of  the  preceding  sections,"  etc.  The  generality  of  these  words 
would  seem  to  make  it  immaterial  whether  the  creditor  had  any  remain- 
ing interest  in  the  premises  or  not. 

The  New  York  courts  have  given  their  statute  a  most  liberal  con- 
struction, so  as  to  extend  the  right  of  redemption  as  far  as 
[*453]*i)ossiblc  {Ex  parte  Perry  Iron  Co.,  7  Cowen,  540)  and  we  should 
not  deny  the  right  to  the  party  whose  case  is  within  the  Avords 
of  the  act  and  the  manifest  oljjccts  of  the  law.  The  question  undoubt- 
edly is  an  im])ortant  one,  as  calling  upon  us,  for  the  first  time,  to  con- 
strue a  statute  which  must  exercise  so  important  an  influence  over  the 
right  of  parties.  It  may  be  that  cases  may  arise  in  which  it  will  be 
necessary  to  limit  the  very  general  expressions  of  this  act,  but  this,  we 
are  clear,  is  not  siVch  a  case.  We  do  not  wish  to  be  understood,  how- 
ever, as  deciding  any  thin^  beyond  the  case  before  us. 

The  judgment  of  the  circuit  court  is  reversed,  with  costs,  and  the 
cause  remanded.  Judgment  reversed. 
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Seth  Austin,  administrator  of  Elijah  Austin,  v.  The  People  of  the 
STATE  of  Illinois,  for  the  use  of  Nancy  Burr  et  al. 

Error  to  Edgar. 

1.  Bond  —  action  on,  verdict  and  judgment.  In  an  action  on  a  bond,  tbe  jury 
must  find  as  well  the  amount  of  tlie  debt  as  the  damages,  and  the  proper  judgment 
is,  that  the  plaintiff  recover  the  amount  of  debt  found  to  be  discharged  by  the  pay- 
ment of  the  damages  and  costs. (1) 

This  was  an  action  of  debt,  brought  by  the  defendants  in  error  against 
Austin,  on  a  guardian's  bond.  The  penalty  of  the  bond,  as  described 
in  the  declaration,  was  1600.  The  cause  was  heard  at  the  May  term, 
1845,  of  the  Edgar  circuit  court.  The  Jury  found  the  defendant  guilty, 
and  assessed  the  plaintiffs'  damages  at  1636  47.  The  plaintiffs,  at  that 
term,  remitted  S3 6  47,  and  judgment  was  rendered  for  $600  debt,  and 
$600  damages.  The  damages  laid  in  the  declaration  were  1500.  De- 
fendant j)leaded  non  est  factum  and  nil  debet.  At  the  succeeding  Oc- 
tober term,  the  plaintiffs  remitted  a  further  sum  of  one  hundred  dol- 
lars. 

S.  T.  Logan  and  0.  Emerson,  for  plaintiff  in  error.  Lincoln  & 
Herndon,  for  defendants  in  error. 

*Treat,  C.  J.  The  cases  of  Frazier  v.  LaugJilin,  1  Gilman,  [*453] 
347,  and  Hinckley  y.  West,  4  Gilman,  136,  are  directly  in  point, 
and  decisive  of  this  case.  The  debt  was  not  admitted  by  the  pleadings. 
It  was,  therefore,  the  duty  of  the  jury  to  have  found  as  well  the 
amount  of  the  debt  as  the  damages.  This  is  regarded  as  a  matter  of 
substance,  and  not  of  form.  The  proper  judgment  for  the  plaintiff 
in  such  an  action  is,  that  he  recover  the  amount  of  the  debt  found  by 
the  jury,  to  be  discharged  by  the  payment  of  the  damages  and  costs. 
The  verdict  was  not  broad  enough  to  sustain  such  a  judgment. 

The  judgment  of  the  circuit  court  must  be  reversed,  and  the  cause 
remanded  for  further  proceedings. 

Judgment  reversed. 

Followed  —  Toles  v.  Cole,  post,  563;  133;  see,  also,  Jones  ».  Lloyd,  Breese,  174 

Horton  v.  Critchfield,  18  111.,  133.  (ed.  1885),  notel;  Pulliam«.  Pencenneau 

(1)  Following  Frazier  ».  Laughlin,  1  23  111.,  93. 
Gilm.,  347;  see  Hinkley^.  West,  18111., 


Albert  Tibbetts  v.  Jeremiah  Job  et  al. 

Appeal  from  Madison. 

1.  Tax  dked.  If  a  party  rebuts  the  presumption  arising  from  the  auditor's 
deed,  that  land  sold  for  taxes  has  been  duly  listed,  the  party  claiming  under  such 
deed  must  prove,  affirmatively,  that  the  revenue  laws  in  relation  to  the  listing  of 
lands  for  taxation  have  been  complied  with. 

2.  Taxation  — proper  listing  essential  to  A  listing  of  lands  in  one  class  did 
not  authorize  the  auditor  to  charge  the  land  with  taxes  in  a  different  class.  The 
classification  of  the  land  was  the  basis  of  the  right  to  charge  and  collect  the 
taxes,  and  that  must  be  strictly  pursued. (1) 

Cited  —  Pacific  Hot.  Co.  v.  Lieb,  83  431  and  note,  and  see  Schuyler  «.  Hull, 
m.,  602.  post,  p.  462. 

(1)  Following  Graves  v.  Bruen,  ante,  p. 
44  _  Vol.  11,  111.  345 
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This  was  an  action  of  ejectment,  brought  in  the  Madison  circuit 
court,  to  recover  the  south  fractional  half  section  thirty-three,  in  town- 
ship five  north,  range  nine  west,  of  said  county. 

The  cause  was  heard  before  Underwood,  judge,  and  a  jury,  at  August 
term,  1849,  of  said  court.  The  jury  found  for  the  defendants,  a 
motion  for  a  new  trial  was  denied,  and  the  plaintiff  below  brings  the 
cause  to  this  court,  upon  the  following  agreed  state  of  facts: 

Plaintiff,  to  sustain  his  case,  introduced  a  deed  from  the  auditor  to 
John  Dement,  of  date  January  24,  1835,  reciting  the  sale  of  said  land 
for  the  sum  of  three  dollars  and  fifty-one  cents,  the  amount  of  tax  for 
the  year  1832,  with  interest  and  costs.  It  was  admitted  by  defendants, 
that  plaintiff  connected  himself  with  Dement's  title  for  eleven- 
[*454]  thirteenths  of  said  land,  *excepting  forty  acres  to  be  taken  off 
the  east  side  of  said  land,  which  plaintiff  did  not  claim.  Defen- 
dants admitted  possession,  claiming  title  to  the  whole  of  the  land  at 
the  time  of  suit  brought. 

The  defendants  then  offered  in  evidence  the  deposition  of  Thomas 
H.  Campbell,  contained  in  the  record  of  this  case,  when  before  the 
supreme  court  at  its  December  term,  1848,  together  with  the  diagrams 
from  the  auditor's  office,  thereto  attached;  to  the  admission  of  which 
in  evidence  to  the  jury  the  plaintiff  objected.  Objection  overruled, 
and  deposition  read.  .  The  plaintiff  at  the  time  excepted  to  the  decis- 
ion of  the  court.  It  was  agreed  by  the  parties  that  the  depositions 
contained  in  the  record,  heretofore  before  the  supreme  court,  might 
be  referred  to,  and  taken  as  part  of  this  record. 

Deposition  of  Thomas  H.  Camphell. —  I  am  auditor  of  public  ac- 
counts—  have  held  the  office  since  March,  1846  —  was  clerk  in  said 
office  from  February,  1843,  to  March,  1846.  The  land  in  controversy 
was  entered  in  the  book  containing  a  list  of  the  district  lands  subject 
to  taxation  from  the  year  1828  to  1834,  as  appears  from  the  diagram 
marked  A,  and  taxed  as  is  therein  represented.  Diagram  A  is  correctly 
copied  from  the  tax  book  in  my  office,  and  contains  every  thing  in  said 
book  relating  to  said  land.  There  is  no  heading  to  any  of  the  columns 
of  said  book,  except  for  the  year's  tax,  as  is  shown  in  the  diagram. 
The  first  entry  in  the  diagram  is  copied  from,  and  is  the  first  entry  on 
page  177,  of  said  book.  This  land  is  not  listed  in  any  other  book  for  tax- 
ation, from  the  year  1828  to  1834.  It  no  where  appears  in  said  book 
that  said  land  was  classed  or  listed  as  first,  second  or  third  rate,  unless 
the  figure  (1)  in  the  ninth  column  of  the  diagram  marked  A,  checked 
with  red  ink,  denotes  the  rate  or  class. 

Cross-examination. —  The  .figures  204,  immediately  succeeding  the 
figure  (1)  in  the  ninth  column  of  diagram  A,  refer  to  page  204  of 
Kon-resident  Land  Book  C,  as  will  more  fully  appear  by  diagram 
marked  B.  Diagram  B  is  a  correct  copy  from  book  C,  page  204,  so 
far  as  relates  to  the  tracts  of  land  therein  described.  Tlie  headings 
to  the  columns,  as  represented  by  diagram  B,  are  the  same  as  in  book 
C,  except  that  in  said  book  the  name  of  land  district  is  written  at  the 
head  of.  some  of  the  pages.  The  letter  A,  and  the  figures  7  and  108, 
in  the  tenth  column  of  diagram  B,  refer  —  the  letter  A  to 
[*455]*Non-resident  Land  Book  A,  figure  7,  of  said  book,  and  figure 
108  refers  to  page  108,  of  said  book  —  as  will  more  fully  appear 
by  reference  to  diagram  marked  C ;  the  same  being  a  correct  transcript 
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from  said  pages  of  said  book,  so  far  as  relates  to  the  lands  described  in 
the  diagram.  The  books  from  which  the  diagrams  A,  B  and  C  are 
made  are  the  books  in  which  non  resident  lands  were  listed  by  the 
auditor.  Figure  (1)  in  the  ninth  column  of  the  diagrams  marked  A 
and  B,  in  my  opinion,  denotes  the  rate  or  class  in  which  the  land  was 
listed  for  taxation.  The  original  lists,  with  the  affidavits  accompany- 
ing them,  furnished  by  non  residents  previous  to  the  year  1833,  are 
no^.  among  the  files  of  my  office.  Think  that  for  the  tax  of  1832  this 
laud  was  not  taxed  in  the  first  class,  on  account  of  the  amount  of  tax 
charged. 
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1849.]  TiBBETTS  V.  Job  et  al.  460 

Statement  of  the  case. 

Levi  Davis,  on  the  part  of  plaintiff,  testified,  that  he  was  auditor 
of  public  accounts  from  1835  to  1841;  that  there  are  numerous  land 
books  in  auditor's  office;  when  one  book  is  filled  up,  another  is  opened. 
Heading  and  classification  not  usually  carried  forward  in  the  new 
books  —  only  the  description  of  the  lauds,  the  name  of  the  patentee, 
'and  present  owner  when  known;  thinks  the  figures  1st,  2d  and  3d,  on 
the  diagrams,  indicate  the  class.  After  the  year  1830,  or  1831,  thinks 
all  lands  were  charged  with  taxes  as  if  in  second  class;  and  rated  by 
the  auditor  as  of  that  class,  by  charging  an  amount  of  tax  that  would 
make  the  land  belong  to  that  class,  although  no  figures  or  marks  were 
used  to  denote  the  class,  except  the  amount  of  tax.  As  appears  from 
the  diagram  and  witness'  best  recollection,  and  from  the  amount  charged 
against  this  tract  of  land  for  the  year  1832,  has  no  doubt  it  was  charged 
as  of  the  second  class;  and  the  interest  and  costs  added  to  make  up  the 
amount  of  $3  51.  Thinks  that  the  figures  13  51  were  not  inserted  in 
the  book  from  which  the  diagram  Avas  taken  till  after  the  sale,  when 
the  amount  of  taxes,  with  interest  and  costs,  was  put  down.  Thinks 
it  was  not  customary,  before  he  was  auditor,  to  put  down  in  said  book 
the  amount  of  taxes  due  on  any  land,  except  as  they  were  paid;  and  all 
lands  on  which  taxes  were  not  paid  were  copied  into  a  separate  book 
before  sale,  and  the  amount  of  taxes,  interest  and  costs  then  was 
charged  in  said  book,  opposite  said  tract,  and  sold  for  the  same.  That 
after  such  sale,  the  transcript  of  amount,  etc.,  was  entered  uj)on  the 
book  from  which  the  diagrams  were  taken.  Has  no  distinct  recollec- 
tion as  to  the  tract  of  land  in  question,  but  speaks  from  his  knowledge 
I  )f  the  manner  business  was  done  in  the  office  while  he  was  auditor,  and 
from  his  opinion  as  to  the  manner  it  was  done  in  1832.  Believes  there 
was,  before  and  during  the  time  he  was  in  office,  no  other  mode  of 
assessment  than  as  before  stated,  or  to  charge  the  amount  of  taxes  from 
year  to  year;  nothing  to  show  rate  of  taxation  for  that  year  but  old 
books;  no  evidence  from  the  diagram  to  show  land  was  classed 
in  second  class,  except  the  amount  charged,  of  *$3  51;  and  but[*460] 
for  the  amount  charged,  should  judge  from  the  diagi'ams  for 
jirevious  years,  that  the  tract  belonged  to  first  class. 

The  foregoing  was  all  the  testimony  in  the  case. 

Among  other  instructions,  the  plaintiff  asked  the  following: 

Although  diagram  A  shows  that  the  proper  headings  were  not 
placed  to  this  land  for  1832,  that  fact  does  not  prove  but  that  it  was 
properly  listed  before  that  time;  which  said  instruction  the  court 
refused  to  give;  to  which  decision  the  plaintiff  excej)ted. 

The  plaintiff  also  excepted  to  the  giving  of  the  second  instruction 
asked  for  on  the  part  of  the  defendants,  to  wit,  that  if  the  jury  believe 
from  the  evidence  that  the  land  in  question  was  not  listed,  classed  or 
charged  for  taxes  for  the  year  1832,  till  after  it  was  sold  for  the  taxes 
of  that  year,  and  that  the  amount  of  the  sale  was  put  down  opposite 
the  tract  of  land,  as  the  amount  of  taxes  due  upon  it,  and  is  the  only 
listing  or  classification  that  was  ever  made  of  said  land  for  that  year, 
they  will  find  for  the  defendants. 

H.  W.  Billings  and  L.  B.  Parsoxs,  jr.,  for  appellant.  J.  Gil- 
lespie and  George  Trumbull,  with  whom  were  Williams  &  Law- 
jiEifCE,  for  appellees. 
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461  TiBBETTS  V.  Job  et  al.  [Dec. 

Opinion  of  the  Court. 

Tee  AT,  C.  J.  The  plaintiff  read  in  evidence  an  auditor's  deed  to 
John  Dement,  reciting  a  sale  of  the  land  in  question,  on  the  19th  of 
January,  1833,  for  the  taxes  due  thereon  for  the  year  1832;  and  then, 
by  proof,  connected  himself  with  the  deed.  He  thus  made  out  o, prima 
facie  case  of  title. 

The  defendants  produced  a  deposition  of  the  jDresent  auditor,  for  the 
purpose  of  showing  that  there  had  been  no  valid  listing  of  the  land  for 
taxation.  The  auditor  stated  tliat  the  diagram  A  contained  all  of  the 
evidence  to  be  found  in  the  records  and  files  of  his  office  that  the  land 
was  listed  for  the  year  1833,  or  the  four  preceding  years.  It  appears 
from  this  diagram  that  taxes  were  charged  against  the  land  in  each  of 
those  years;  but  it  fails  to  show  any  listing  or  classification  of  the  land, 
either  by  the  owner  or  the  auditor.  This  proof  rebutted  the  presump- 
tion, arising  from  the  auditor's  deed,  that  the  land  had  been  duly 
[*461]listed,  and  compelled  the  plaintiff,  in  order  to  sustain  the  *deed, 
to  prove  afl&rmatively  a  compliance  with  the  requirements  of  the 
revenue  laws  in  relation  to  the  listing  of  land  for  taxation.  Graves  v. 
Bruen,  ante,  431. 

Whether  he  succeeded  in  so  doing  is  the  chief  question  in  the  case. 
At  his  instance,  the  auditor  attached  to  his  deposition  the  diagrams  B 
and  C.  These  diagrams  embrace  the  entries  made  in  the  books  of  the 
oflSce,  relating  to  the  land  in  question,  from  1818  to  1827,  inclusive. 
The  most  that  can  be  claimed  for  them  is,  that  the  land  was  listed  by 
Eufus  Easton,  in  the  first  class,  in  the  year  1819.  The  auditor  was  of 
the  opinion  that  the  land  was  originally  listed  in  that  class,  but  was 
charged  with  taxes  in  a  different  class  for  the  year  1832.  The  plaintiff 
called  a  former  auditor  as  a  witness,  who  testified  that,  from  the  best 
of  his  recollection,  after  the  year  1830,  or  1831,  all  lands  were  charged 
with  taxes  as  of  the  second  class.  He  concurred  in  opinion  with  the 
present  auditor  that  the  land  was  originally  listed  in  the  first  class,  but 
was  taxed  in  another  class  in  1832. 

On  this  state  of  case,  the  jury  returned  a  verdict  for  the  defendants  — 
thereby  afl&rming  that  there  was  no  listing  of  the  land  for  1832,  and 
no  prior  listing  that  authorized  the  sale  of  the  land  for  the  taxes  charged 
against  it  for  that  year.  In  the  oiDinion  of  the  court  they  were  clearly 
justified  in  so  finding.  It  is  evident  from  the  amount  of  tax  charged 
in  1832,  that  the  land  was  not  then  considered  as  belonging  to  the  first 
class  —  the  class  in  which  it  was  originally  listed  for  taxation  by  the 
owner,  if  at  all,  and  in  which,  up  to  that  year,  it  had  been  charged 
with  taxes.  We  look  in  vain  through  the  evidence  for  any  authority 
in  the  auditor  to  charge  the  land  with  taxes  in  the  second  class.  If  a 
new  classification  was  not  necessary  after  the  passage  of  the  act  of  the 
1st  of  January,  1831  —  abolishing  the  third  class  —  the  auditor  was 
still  bound  to  adhere  to  the  former  listing.  A  listing  in  one  class  gave 
him  no  power  to  charge  the  land  with  taxes  in  a  different  class.  The 
classification  is  the  basis  of  the  right  to  charge  and  collect  the  taxes, 
and  must  be  strictly  pursued.  It  may  be  that  a  new  listing  was  made 
after  1831,  either  by  the  owner  or  the  auditor;  but,  if  so,  the  proof  of 
it  should  distinctly  appear,  and  not  be  left  to  inference  or  conjecture. 

The  judgment  of  the  circuit  court  must  be  affirmed,  with  costs. 

Judgment  affirmed. 
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1849.]  Schuyler  et  al.  v.  Hull.  462-463 

Syllabus.      Statement  of  tlie  case. 

*EoBERT  Schuyler  et  al.  v.  Leicester  Hull.         [*462] 

Error  to  Pike. 

1.  Taxation  —  lawfullisting  essential.  Where  tlie  defendant  in  ejectment,  in 
resisting  a  tax  title,  repels  tlie  presumption,  by  proof,  that  the  land  in  controversy 
has  been  duly  listed,  the  plaintiff  will  be  required  to  prove,  affirmatively,  that 
there  was  such  a  listing  as  authorized  the  auditor  to  charge  the  taxes  and  sell  the 
land.(l) 

The  defendant,  Hull,  was  summoned,  to  answer  Eobert  Schuyler  etal., 
in  an  action  of  ejectment,  returned  to  the  April  term,  1846,  of  the  Pike 
circuit  court,  brought  to  recover  the  possession  of  the  south-east  quarter 
of  section  thirty-two,  in  township  number  four,  south  of  the  base  line, 
and  in  range  six,  west  of  the  fourth  principal  meridian,  which  they 
claim  to  own  in  fee.     A  plea  of  not  guilty  was  interposed. 

At  September  term,  1849,  this  cause  was  tried  by  the  court,  Min- 
shall,  judge,  presiding,  a  jury  having  been  waived,  and  the  court 
found  the  issue  joined  in  favor  of  the  defendant. 

The  plaintiffs  moved  for  a  new  trial,  which  was  denied,  and  judg- 
ment was  entered  against  the  plaintiffs  for  costs.  The  plaintiffs  then 
filed  their  bill  of  exceptions,  showing  that  they  produced  and  read  in 
evidence  to  the  court  a  deed  executed  by  the  auditor  of  state,  in  due 
form  of  laAv,  dated  the  31st  day  of  January,  a.  d.  1834,  to  Stephen  B. 
Munn,  for  the  land  in  controversy,  in  pursuance  of  a  sale  of  said  land 
made  on  the  4th  day  of  January,  A.  D.  1832,  by  the  auditor  of  state, 
for  the  taxes,  interest  and  costs  due  thereon,  for  the  year  a.  d.  1831; 
which  said  tax  deed  has  never  been  recorded  in  the  recorder's  office  in 
the  said  county  of  Pike  and  state  of  Illinois.  The  plaintiff  also  proved 
that  the  said  Stephen  B.  Munn  had  conveyed  the  said  premises,  in  fee 
simple,  to  the  plaintiffs,  by  his  deed  of  conveyance,  in  due  form,  and 
properly  executed  and  acknowledged  by  him,  on  the  seventh  day  of 
December,  a.  d.  1835,  and  that  said  deed  and  the  certificate  of  acknow- 
ledgment were  properly  recorded  in  the  recorder's  office  for  said  county 
of  Pike,  on  the  8th  day  of  August,  1836.  The  plaintiffs  then  proved 
that  the  defendant  was  in  possession  of  the  premises  in  controversy  at 
the  commencement  of  the  suit,  and  rested  their  cause. 

*The  defendant,  in  order  to  prove  a  seven  years'  possession  of  [*463] 
said  premises,  previous  to  the  commencement  of  this  suit,  under 
a  connected  title  within  the  limitation  law  of  1835,  produced  and  read 
in  evidence  to  the  court  a  patent  from  the  United  States  for  the  land  in 
controversy,  to  Richard  Comings,  dated  the  6th  day  of  January,  1818, 
duly  executed  by  the  president  of  the  United  States,  and  which  patent 
was  recorded  in  the  recorder's  office  of  Pike  county  on  the  14th  day  of 
November,  A.  d.  1839;  and  also  a  deed  from  Richard  Comings  to  Sam- 
uel Shaw,  for  the  same  land;  and  dated  the  20th  day  of  January,  a.  d. 
1837;  which  deed  and  certificates  were  recorded  in  the  recorder's  office 
of  the  county  of  Pike  on  the  14th  November,  a.  d.  1839.  The  defen- 
dant also  exhibited  a  deed  from  Samuel  Shaw  and  his  wife  to  Sewall 
P.  Hart,  the  landlord  of  the  defendant,  dated  the  26th  day  of  March, 
A.  D.  1839,  duly  acknowledged,  and  conveying  to  said  Hart  the  land 

Cited  —  Pacific  Hotel  Co.  v.  Lieb,  83  (1)  See  Graves  v.  Bruen,  ante,  p.  431 
ni.,  602.  and  note. 
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Statement  of  the  case. 


in  controversy;  which  latter  deed  and  certificate  were  recorded  in  the 
proper  office.  To  the  introduction  of  all  which  title  papers  plaintiffs 
excepted,  but  the  court  overruled  exceptions.  The  defendant  then 
proved  that  in  the  fall  of  the  year  1838,  said  Sewell  P.  Hart,  the  grantee 
in  the  last  mentioned  deed,  was  living  on  a  part  of  the  premises  in  con- 
troversy, as  a  squatter,  and  that  while  so  living  on  a  part  of  said  prem- 
ises in  the  said  year  1838,  he  contracted  with  said  Shaw  for  a  purchase 
of  said  premises,  and  took  a  title  bond,  which  was  never  recorded; 
that  Shaw  was  to  send  Hart  a  deed,  which  he  neglected  to  do  until  the 
spring  of  1839.  The  defendant  also  proved  that  said  Hart,  from  the 
time  he  so  contracted  with  said  Shaw,  occupied  said  land,  by  himself 
or  tenants,  until  the  commencement  of  this  suit.  All  which  was  also 
excepted  to,  and  exceptions  overruled.  The  defendant  then  produced 
and  offered  to  read  in  evidence  to  the  court  the  deposition  of  Thomas  ^ 
H.  Campbell,  and  a  diagram  referred  to  in  said  deposition  marked  B. 
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465  Schuyler  et  al.  v.  Hull.  [Dec,  1849.] 

Opinion  of  the  Court. 

[*465]     *The  deposition  of  T.  H.  Campbell  is  omitted,  bat  a  dupli- 
cate of  it  can  be  seen  ante,  page  431,  in  the  case  of  Graves  v. 
Bruen. 

The  plaintiffs  below  prosecute  this  writ  of  error. 

Browning  &  Bushnell,  for  plaintiffs  in  error.  Williams  &  Law- 
rence, with  whom  was  E.  S.  Blackwell,  for  defendant  in  error. 

Treat,  0.  J.  The  plaintiffs  made  out  a  prima  facie  case,  by  the 
production  of  the  auditor's  deed  to  Stephen  B.  Munn,  reciting  a  sale 
of  the  premises  in  question,  on  the  4th  of  January,  1832,  for  the  taxes 
due  thereon  for  the  year  1831;  and  the  proof  that  Munn  had  regularly 
conveyed  to  them.  To  rebut  the  presumption,  arising  from  the  deed, 
that  the  revenue  laws  had  been  complied  with  in  the  sale  of  the  land, 
the  defendant  read  in  evidence  a  deposition  of  the  auditor.  He  stated 
that  the  diagram,  attached  to  his  deposition,  contained  all  of  the  evi- 
dence appearing  in  the  records  and  files  of  his  office,  that  the  land  was 
listed  for  taxation  for  the  year  1831,  or  the  three  preceding  years.  The 
diagram  shows  that  taxes  were  charged  against  the  land;  but  it  wholly 
fails  to  show  any  listing,  either  by  the  owner  or  the  auditor,  during 
those  years.  Nor  does  it  furnish  the  least  intimation  of  a  previous 
listing.  This  case  falls  directly  within  the  principles  of  the  decision 
in  the  case  of  Graves  v.  Bruen,  ante,  431.  The  proof  offered  by  the 
defendant  repelled  the  presumption  that  the  land  had  been  duly  listed 
for  taxation;  and  required  the  plaintiffs  to  prove,  affirmatively,  that 
there  was  such  a  listing  as  authorized  the  auditor  to  charge  the  taxes, 
and  sell  the  land  for  the  non  payment  thereof.  Failing  to  offer  any 
evidence  to  sustain  the  deed,  they  were  not  entitled  to  recover. 

The  judgment  of  the  circuit  court  will  be  affirmed,  with  costs. 

Judgment  affirmed. 
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DECISIONS  [*467] 


OF 


THE  SUPEEME  OOUKT 


OF  THE 


. 


STATE  OP  ILLINOIS, 

JUNE  TERM,  1850;  AT  OTTAWA.(i) 


The  President  and  Majstagees  of  the  New  Hope  Delaware 
Bridge  CoMPA]srT  v.  Theodore  Perry  and  Boville  Shumway. 

Error  to  Cook  County  Court. 

1.  PROsnssoRY  NOTE  —  Statute.  The  statute,  3  &4  Anne,  ch,  9,  which  made 
promissory  notes  transferable  in  the  same  manner  as  bills  of  exchange,  was  never 
in  force  in  this  state  ;  hence  the  necessity  of  the  local  statute  to  make  promissory 
notes  negotiable. 

3.  Bank  kotes  — pass  iy  mere  delivery.  Bank  notes  being  negotiable  by  deliv- 
ery merely,  are  not  within  the  operation  of  our  statute,  and  need  not  be  endorsed, 
to  enable  the  holder  of  them  to  maintain  an  action  on  them.  The  possession  of 
such  notes  is  evidence  of  ownership,  unless  it  be  shown  that  the  holder  obtained 
such  possession  mala  fide. 

3.  Same.  A  plea  to  an  action  brought  against  a  bank,  to  recover  the  amount  of 
notes  issued  by  it,  which  recites  a  contract  between  the  bank  and  A  and  B,  by  the 
terms  of  which  the  bank,  on  the  security  of  an  assignment  of  $90,000  of  its  stock, 
loaned  $60,000  in  its  notes,  to  A  and  B,  for  one  year,  who  agree  to  make  such  use 
of  the  notes  as  would  best  prevent  their  return  to  the  bank  for  redemption,  and 
to  provide  funds  for  such  of  them  as  should  be  presented  to  the  bank  for  payment, 
etc. ,  and  avers  that  the  notes  sued  on  were  delivered  to  A  and  B,  in  pursuance  of 
such  contract,  were  fraudulently  delivered  by  them  to  the  plaintiffs,  to  be  put  in 
suit  for  the  benefit  of  A  and  B,  does  not  constitute  a  bar  to  a  recovery  on  the 
notes.  (2) 

(1)  Mr.  Justice  Trumbull,  in  consequence  of  severe  indisposition  in  his  family, 
was  absent  during  a  part  of  the  Ottawa  term  and,  therefore,  did  not  participate  in 
the  decision  of  all  the  cases  heard  and  determined  at  that  term.  [Note  by  the 
reporter,  p.  628.] 

Cited  —  Wood  «.  Merch.  Sav.  L.  &  T.  munity,  as  and  for  the   constitutional 

Co.,  41  lU.,  267;  Barber  v.  Bell,  77  111.,  coin  of  the  country.     Current  bank  bills 

490;  Humphreys?;.  Morton,  100  111.,  592.  and    currency   are    synonymous  —  both 

(2)  Currency  and  current  bank  bills  mean  cash,  Swift  v.  Whitney,  20  111., 
have  a  fixed  and  known  signification.  144;  Trowbridge  v.  Seaman,  21  111.,  101; 
The  term  currency  means  bank  bills,  or  Chi.  F.  &  M.  Ins.  Co.  -».  Keiron,  17  111., 
other  paper  money  which  passes  as  a  501;  Marine  B'k  v.  Chandler,  27  111., 
circulating  medium,  in  the  business  com-  525;  Gal.  Ins.  Co.  v.  Kupfer,  28  111.,  332; 
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4.  Promissory  note — payable  at  place  certain.  In  an  action  against  the  maker 
of  a  note,  made  payable  on  demand,  at  a  particular  place,  it  is  not  necessary  to 
aver  and  prove  a  demand  at  sucb.  place. (3)  The  readiness  to  pay  at  the  time  and 
place,  may  be  pleaded  in  bar  of  damages  and  costs.  (4) 

This  was  an  action  brought  by  the  defendants  in  error,  to  recover,  of 
the  plaintiffs  in  error,  the  amount  of  certain  bank  bills,  issued  by  the 
latter,  being  an  insolvent  banking  corporation,  in  New  Jersey.  The 
cause  came  on  to  be  heard  before  H.  T.  Dickey,  judge  of  the  Cook 
county  court,  and  a  Jury,  at  May  term,  1849,  and  a  verdict  found  and 
judgment  rendered  for  plaintiffs  below,  for  the  sum  of  $3,017.  The 
questions  submitted  to  and  adjudicated  by  the  court,  are  sufficiently 
stated  in  the  opinion. 

[*468J    *Arn"OLD  &  Lay,  for  plaintiffs  in  error.     Larned  &  Ben-tley, 
for  defendants  in  error. 

Treat,  C.  J.  The  principal  question  in  this  case  is,  whether  the 
holder  of  bank  notes,  made  payable  to  bearer,  or  to  a  particular  person 
or  bearer,  can  maintain  an  action  on  the  notes  against  the  corporation 
issuing  them.  The  statute  provides  that,  ''  all  promissory  notes,  bonds, 
due  bills,  and  other  instruments  in  writing,  made  or  to  be  made,  by 
any  person  or  persons,  body  politic  or  corporate,  whereby  such  person 
or  persons  promise  or  agree  to  pay  any  sum  of  money  or  articles  of 
personal  property,  or  any  sum  of  money  in  personal  property,  or 
acknowledge  any  sum  of  money  or  article  of  j^ersonal  property  to  be 
due  to  any  other  person  or  persons,  shall  be  taken  to  be  due  and  pay- 
able; and  the  sum  of  money  or  article  of  personal  property  therein 
mentioned,  shall,  by  virtue  "thereof,  be  due  and  payable  to  the  person 
or  persons  to  whom  the  said  note,  bond,  bill,  or  other  instrument  in 
writing  is  made.  Any  such  note,  bond,  bill  or  other  instrument  in 
writing,  made  payable  to  any  person  or  persons,  shall  be  assignable,  by 
endorsement  thereon,  under  the  hand  or  hands  of  such  person  or  per- 
sons, and  of  his,  her  or  their,  assignee  or  assignees,  in  the  same  manner 
as  bills  of  exchange  are,  so  as  absolutely  to  transfer  and  vest  the 
property  thereof  in  such  and  every  assignee  or  assignees  successively.'" 
E.  S.  ch.  73,  sees.  3  and  4.  It  was  decided  by  this  court,  in  the  case 
of  Hilborn  v.  Artis,  3  Scammon,  344,  that,  under  this  statute,  a 
jDromissory  note,  payable  to  a  particular  person  or  bearer,  could  not  be 
transferred  by  delivery  merely,  so  as  to  authorize  the  holder  to  sue 
thereon  in  his  own  name;  in  other  words,  that  an  action  on  the  note 
could  only  l)c  maintained  in  the  name  of  the  payee,  or  the  person  to 
whom  it  had  been  transferred  by  endorsement.  Tlie  note,  in  that  case, 
was  one  made  in  the  ordinary  course  of  business  between  individuals. 
It  is  contended  that  bank  notes  are  equally  within  the  provisions  of 

Chi.  F.  &  M.  Ins.   Co.   v.   Carpenter,  28        (4)  Maker  of  note  may  plead,   in  an 

111.,   360;  Marine  B'k  v.   Rushmore,  28  action  against  him  on  a  promissory  note, 

J  111.,  4G3;  Osgood «.  M'Connell,  32111.,  74,  his  readiness   to   j)ay   at  the   time  and 

and  exclude  the  idea  of  depreciated  paper  place  stipulated,  Wood  v.  Merch.   Sav. 

money.  Swift  v.  Whitney,  20  111.,  144.  L.  &  T.  Co.,  41   111.,  267;  and,  being  so 

(3)  So,  also,  in  Butterfield  v.  Kinzie,  1  ready,  he  will  be  discharged  from  lia- 

Scara.,    445;  Armstrong  v.   Caldwell,  1  bility  to  pay  interest  accrumg  after  the 

Scam.,  546;  Hunt  v.  Divine,  37  111.,  137;  maturity  of  the  note,  ieatou  v.  Berney, 

Wood  V.  Merch.  Sav.  L.  &  T.  Co.,  41  111.,  62  111.,  61. 
267;  Yeaton  v.  Bernev,  62  111.,  61;  Bar- 
bert).  Bell,  77  111.,  490. 

358 


1850.]  New  Hope  Delaware  Bridge  Co.  v.  Perry  et  al.  469-470 

Opinion  of  the  Court. 

the  statute,  and  consequently  subject  to  the  decision  in  Hilborn  v. 
Artis.  We  purposely  forbear,  at  this  time,  any  discussion  respecting 
that  decision,  as  the  result  of  this  case  does  not  at  all  depend  on  its 
correctness.  The  statute  of  3d  and  4th  Anne,  ch.  9,  which 
*made  promissory  notes  transferable  in  the  same  manner  as[*469] 
bills  of  exchange  were,  by  the  custom  of  merchants,  was  never 
in  force  in  this  state.  R.  S.  ch.  62,  sec.  1.  Hence  the  necessity  of 
our  statute,  in  order  to  render  promissory  notes  negotiable.  Without 
the  aid  of  legislation,  they  could  not  be  so  transferred  as  to  vest  the 
legal  interest  in  the  assignee.  The  object  of  the  statute  Avas  to  put 
promissory  notes,  as  respects  their  negotiability,  on  the  footing  of  bills 
of  exchange.  Such  was  the  scope  and  design  of  its  provisions.  It  is 
a  remedial,  not  a  restraining  statute.  It  applies  only  to  instruments 
that  were  not  negotiable  by  the  common  law,  or  the  custom  of  mer- 
chants. Bank  notes  were  negotiable  at  common  law,  without  refer- 
ence to  any  British  statute.  They  were  regarded  as  cash,  and  passed 
from  hand  to  hand,  without  any  other  evidence  of  title  in  the  holder 
than  what  arose  from  the  possession.  In  the  leading  case  of  Miller  v. 
Race,  1  Burrow,  452,  it  was  decided  that  a  bank  note,  though  stolen 
from  the  owner,  became  absolutely  the  property  of  the  party  who  had 
received  it  for  value,  without  notice  of  the  robbery.  Lord  Mansfield, 
in  delivering  the  judgment  of  the  court,  said:  **it  has  been  very  in- 
geniously argued  by  Sir  Richard  Lloyd,  for  the  defendant.  But  the 
whole  fallacy  of  the  argument  turns  upon  comparing  bank  notes  to 
what  they  do  not  resemble,  and  what  they  ought  not  to  be  com- 
pared to,  viz:  to  goods,  or  to  securities,  or  documents  for  debts.  Now 
they  are  not  goods,  not  securities,  nor  documents  for  debts;  nor  are 
so  esteemed,  but  are  treated  as  money,  as  cash,  in  the  ordinary  course 
and  transaction  of  business,  by  the  general  consent  of  mankind;  which 
gives  them  the  credit  and  currency  of  money,  to  all  intents  and  pur- 
poses. They  are  as  much  money  as  guineas  themselves  are,  or  any 
other  current  coin,  that  is  used  in  common  payments,  as  money  or 
cash.  They  pass  by  a  will,  which  bequeaths  all  the  testator's  money 
or  cash,  and  are  never  considered  as  securities  for  money,  but  as 
money  itself.  Upon  Lord  Ailsbury's  will,  £900  in  bank  notes  was 
considered  as  cash.  On  payment  of  them,  whenever  a  receipt  is  re- 
quired, the  receipts  are  always  given  as  for  money,  not  as  for  securities 
or  notes.  So  on  bankruptcies,  they  can  not  be  followed  as  identical 
and  distinguishable  from  money,  but  are  always  considered  as  money 
or  cash.-''  See,  also,  to  the  same  effect,  1  Salkeld,  126,  pi.  5;  and 
Wright  v.  Reed,  3  Durnford  &  East,  554.  Bank  notes,  *then,  [*470] 
being  negotiable  by  the  common  law,  by  delivery  merely,  arc 
not  Avithin  the  operation  of  our  statute.  The  possession  of  such  notes 
affords  prima  facie  evidence  of  title  in  the  holder;  and  he  is  entitled  to 
maintain  an  action  on  them,  unless  it  is  shown  that  he  obtained  the 
possession  mala  fide. 

The  next  question  relates  to  the  sufficiency  of  the  second  plea,  as 
amended.  This  plea  recites  a  contract  between  the  bank  and  Curtiss 
&  Mitchell,  by  the  terms  of  Avhich,  the  bank,  on  the  security  of  the 
assignment  of  890,000  of  its  stock,  loaned  $60,000,  in  its  notes,  for  one 
year,  to  Curtiss  &  Mitchell,  avIio  agi*eed  to  make  such  use  of  the  notes 
as  Avould  best  prevent  their  return  to  the  bank  for  redemption,  and 
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provide  funds  to  redeem  such  of  them  as  should  be  presented  for  pay- 
ment; and  the  bank  was  to  pay  an  interest  of  six  per  cent,  on  all  surns 
deposited  with  it  for  the  redemption  of  the  notes  until  used  for  that 
purpose,  and  Curtiss  &  Mitchell  were  to  pay  three  per  cent,  interest  on 
all  the  notes  put  in  circulation  by  them.  The  plea  then  alleges,  that 
the  notes  sued  on  were  received  by  Curtiss  &  Mitchell  in  pursuance  of 
the  contract,  who,  instead  of  j)utting  them  in  circulation,  in  the  man- 
ner best  calculated  to  prevent  their  return  to  the  bank,  and  providing 
funds  for  their  redemption,  fraudulently  delivered  them  to  the  plain- 
tiffs, by  whom  they  were  so  received,  for  the  purpose  of  being  put  in 
suit  against  the  bank,  in  the  name  of  the  plaintiffs,  but  for  the  exclu- 
sive benefit  of  Curtiss  &  Mitchell.  In  our  opinion,  the  facts  stated  in 
the  plea  constitute  no  bar  to  a  recovery  on  the  notes.  By  their  delivery 
under  the  contract,  the  notes  became  the  property  of  Curtiss  &  Mitchell. 
As  the  owners,  they  had  the  legal  right  to  dispose  of  them  in  any  Avay 
they  pleased.  The  fact  that  they  did  not  fulfil  the  stipulations  of  the 
contract,  which  were  to  be  performed  after  the  receipt  of  the  notes, 
did  not  divest  them  of  their  title,  nor  disable  them  from  transferring 
that  title  to  others.  The  notes  were  loaned  to  Curtiss  &  Mitchell,  as 
so  much  cash,  not  deposited  with  them  for  a  special  purpose.  The  de- 
livery was  absolute,  not  qualified;  the  title  was  complete  not  condi- 
tional. This  title  carried  Avith  it  a  present  legal  right  of  action  agamst 
the  bank.  If  Curtiss  &  Mitchell  failed  to  perform  the  covenants  in  the 
contract,  they  are  liable  to  the  bank  for  the  damages  it  sustained 
thereby;  but  the  breach  of  those  covenants  can  not  be  pleaded 
[*471]in  bar  of  an  action  on  the  notes.  It  *may  be  that  the  damages 
could  be  set  up  by  way  of  set  off,  if  this  suit  was,  in  fact, 
brought  for  the  benefit  of  Curtiss  &  Mitchell.  But  that  question  is 
not  presented.  The  plea  attempts  to  defeat  the  action  solely  on  the 
ground  that  Curtiss  &  Mitchell  have  not  complied  with  some  of  the 
stipulations  of  the  contract — stipulations  that  were  to  be  performed 
after  their  title  to  the  notes  was  acquired,  and  upon  the  fulfilment  of 
which  the  continuance  of  that  title  in  no  degree  depended. 

There  is  another  question  reserved  on  the  record.  Some  of  the 
notes  are  payable  on  demand,  at  the  office  of  the  bank;  and,  as  to 
them,  it  is  insisted,  that  no  cause  of  action  can  accrue  until  the  notes 
have  been  there  presented  and  payment  demanded.  It  is  well  settled, 
in  this  country,  that  in  an  action  against  the  maker  of  a  note,  made 
payable  at  a  particular  place,  it  is  not  necessary  to  aver  or  prove  a  de- 
mand of  payment  at  such  jilace.  If  the  maker  was  ready  at  the  time 
and  place  to  make  payment,  he  may  plead  that  fact,  as  he  would  plead 
a  tender,  in  bar  of  damages  and  costs,  by  bringing  the  money  in  to 
court.  Butterjicldy.  Kinzie,  1  Scammon,  445;  Wallace  v.  M'Connell, 
13  Peters,  13G;  Caldwell  v.  Cassidy,  8  Cowen,  271;  Buggies  v.  Fatten, 
8  Mass.,  480.  Nor  is  a  presentment  necessary,  on  a  bank  note  pay- 
able on  demand  at  a  jiarticular  place.  The  bringing  of  a  suit  is  a 
sufficient  demaiul  of  payment.  If  the  bank,  in  such  case,  shows  that 
it  was  ready  to  make  ])ayment  at  the  place,  when  the  suit  was  com- 
menced, and  brings  tlie  money  in  to  court,  it  discharges  itself  from 
interest  and  costs.     Haxtoii  v.  Bishop,  3  AVendell,  13. 

We  are  satisfied  Avith  all  of  the  rulings  of  the  county  court,  and 
affirm  its  judgment  with  costs.  Judgment  afirmed. 
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David  Humphreys  v.  Henry  Matthews. 
Error  to  Cook. 

1.  Attachment — account.  The  action  of  account,  against  a  non  resident,  may 
be  commenced  by  attachment. 

2.  Same — affidavit.  An  explicit  statement  of  the  indebtedness  and  an  allegation 
that  defendant  is  a  non  resident  of  the  state  is  sufficient,  on  a  motion  to  dismiss 
an  attachment  suit.(l) 

*Humphi'eys  sued  out  an  attachment  against  Matthews,  re-[*472] 
tnrnable  in  to  the  Cook  circuit  court,  upon  an  affidavit,  in  sub- 
stance, as  follows:  That  in  the  year  1846  the  plaintifE  and  defendant 
purchased  3,682  bushels  of  wheat,  on  Joint  account.  That  said  wheat 
was  sent  to  Oswego,  in  the  state  of  New  York,  by  agreement,  and  was 
there  received  by  the  defendant,  upon  an  agreement  with  plaintiff  that 
said  defendant  would  have  the  wheat  ground  and  turned  into  flour. 
In  consideration  for  which  it  was  agreed  that  defendant  should  receive 
out  of  tlie  wheat,  for  himself,  all  that  should  not  be  required  to  pro- 
duce 736  barrels  of  flour;  the  defendant  agreeing  to  produce  that  num- 
ber of  barrels  of  flour,  of  superfine  quality,  and  to  sell  the  same,  free 
from  any  charge  for  storage  at  Oswego,  for  the  Joint  profit  of  both, 
and  to  render  a  Just  account  of  the  sale  of  the  flour — plaintiff  to  have 
one-half  of  the  proceeds.  That  plaintiff,  on  the  23d  of  July,  1847, 
received  from  defendant  a  letter,  containing  the  account  of  sales  of  the 
flour.  That  said  flour  had  been  sold  on  Joint  account  in  the  cities  of 
Troy  and  Boston.  That  the  flour  was  sold  during  the  month  of  May, 
,  1847,  and  after  the  fifteenth  of  the  month.  That  the  average  value 
of  flour  in  the  city  of  Troy,  at  that  time,  as  near  as  can  be  ascertained, 
was  not  less  than  eight  dollars  per  barrel,  and  that  its  value  in  Boston, 
on  the  29th  of  May,  Avas  $8  25  per  barrel.  That  defendant  represented 
to  plaintiff  that  220  barrels  of  the  flour  were  sold  in  Troy  and  the  resi- 
due in  Boston.  That  all  expenses  incurred  in  the  sale  of  said  flour, 
"as  near  as  can  be  ascertained,"  did  not  exceed  1800,  after  deducting 
which  from  the  proceeds  of  the  sales  of  the  flour,  the  remainder  should 
be  divided  between  them.  That  defendant  has  never  paid  to  the 
plaintiff  to  exceed  $2,546  08,  for  his  share  of  the  nett  proceeds  of  the 
flour.  "  By  means  of  all  which,  said  plaintiff  deposes  and  says,  that 
the  said  defendant  is  indebted  to  the  said  plaintiff'  in  the  sum  of  four 
hundred  and  fifty-three  dollars  and  fifty-four  cents;  and  said  plaintiff 
further  deposes  and  says,  that  said  Henry  Matthews,  the  said  defen- 
dant, is  not  a  resident  of  the  state  of  Hlinois."  Upon  the  return  of 
the  attachment,  a  motion  was  made  to  dismiss  it,  upon  the  insuffici- 
ency of  the  affidavit  upon  which  it  was  founded;  which  motion.  Judge 
Thomas  presiding,  was  sustained,  at  the  June  term,  1848,  and 
the  attachment  dismissed.  Humphreys  brings  the  *cause  to[*473] 
this  court,  and  assigns  for  error  the  dismissal  of  the  attachment. 

J.  M.  "Wilson  and  E.  W.  Tracy,  for  plaintiff  in  error.  N.  B.  Judd 
and  Maxxiere  &  Meeker,  for  defendant  in  error. 

Trumbull,  J.  Can  an  action  of  account  be  commenced  by  attach- 
ment, and  if  so,  was  the  affidavit  upon  which  the  writ  in  this  case 
issued  sufficient  ? 

(1)  But,  see  R.  S.,  1874,  p.  153,  §  2;     Cothran's  Stat.,  ch.  11,  §2. 
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The  circuit  court,  on  motion  of  the  defendant,  dismissed  the  pro- 
ceeding, and  that  decision  is  now  assigned  for  error. 

Our  attachment  act  is  very  broad,  and  the  benefit  of  its  provisions 
is  not  confined  to  any  jDarticular  form  of  action.  Any  creditor  is  au- 
thorized, under  certain  circumstances,  to  sue  out  an  attachment,  and 
the  statute  is  silent  as  to  the  nature  or  form  of  the  action  in  which  the 
writ  may  issue.  The  law  was  designed  to  furnish  a  creditor  with  the 
means  of  collecting  his  debt,  in  a  case  where  he  would  be  unable  to  do 
so  in  the  ordinary  mode  of  proceeding,  and  we  can  see  no  reason  why 
it  should  not  be  as  applicable  to  actions  of  account  as  to  any  other 
class  of  cases.  The  claim  of  a  joint  tenant,  tenant  in  common  or  co- 
parcener is  just  as  sacred  as  that  of  any  other  creditor;  and,  because  he 
can  not  resort  to  the  more  usual  common  law  actions  to  enforce  his 
rights,  affords  no  reason  why  he  should  be  deprived  of  the  benefit  of 
the  attachment  act,  when  he  presents  a  case  that  would  authorize  an 
attachment,  were  he  permittecl  to  sue  in  debt  or  assumpsit. 

As  to  the  sufficiency  of  the  affidavit,  there  can  be  no  question.  After 
setting  forth  the  dealings  between  the  parties,  and  the  nature  of  the 
indebtedness,  with  gi-eat  particularity,  it  alleges  that  the  defendant,  by 
means  of  the  premises,  is  indebted  to  the  plaintiff  in  the  sum  of  four 
hundred  and  fifty-three  dollars  and  fifty-four  cents,  and  that  said  de- 
fendant is  not  a  resident  of  the  state.  Upon  such  an  affidavit  an  at- 
tachment may  properly  issue. 

The  judgment  of  the  circuit  court,  dismissing  the  attachment,  is 
reversed,  and  the  cause  remanded,  at  the  costs  of  the  defendant  in 
error.  Judgment  reversed. 

[*474]* Alfred  Haddock,  for  the  use  of  B.  W.  Eaymond  et  al.  v. 
James  Waterman. 

Error  to  Kane. 

1.  Jurisdiction  —  depends  on  place  of  exercise.  The  right  of  jurisdiction  de- 
pends upon  facts  existing  in  the  county  in  which  it  is  exercised. 

3.  Same  —  out  of  county,  presumed  when.  When  the  right  to  entertain  a  suit 
and  send  abroad  process  is  once  established,  by  proper  averments  in  the  declara- 
tion, the  presumption  is,  that  the  process  was  sent  to  the  proper  county. 

3.  Same  —  to  he  shown.  When  the  right  to  commence  a  suit  in  a  particular 
county  depends  upon  residence,  it  must  be  averred;  but,  when  that  right  depends 
upon  other  facts,  these  must  be  averred  in  the  declaration,  and,  then,  the  residence 
need  not  be  averred.  (1) 

Overruled  —  Keuney  v.   Greer,    13  privilege,  which  he  will  be  regarded  as 

111. ,  433  ;  Cited  —  Hamilton  v.  Dewey,  having  waived  unless  he  makes  his  ob- 

23  111.,  490.  jection  in  apt  time;  wherefore,  unless  a 

(1)  Overruled  in  Kenney  v.  Greer,  13  person,  made  defendant,  sued  in  a  for- 
1\\. ,  433,  in  which  case  it  is  held  no  eign  county,  insists  upon  the  privilege, 
thing  shall  be  intended  to  be  beyond,  or  which  the  statute  gives  him,  either  by 
out  of,  the  jurisdiction  of  a  superior  motion  or  plea  in  abatement,  it  will  be 
court,  except  that  which  specially  ap-  presumed  that  he  has  Avaived  his  right 
pears  .so  to  be.  On  the  other  hand  no  or  that  the  facts  existed  which  author- 
thing  .shall  be  intended  to  be  within  the  ized  a  suit  against  him  in  the  foreign 
jurisdiction  of  an  inferior  court  unless  county.  To  the  same  purpose,  Humpu- 
it  is  so  expressly  alleged.  The  statute  rey  r.  Phillips,  57  111.,  133;  Drake  v. 
which  prohibits" the  suing  a  defendant  Drake,  83  111.,  536.  Wherefore,  it  is 
out  of  the  county  in  which  he  resides  or  not,  at  this  time,  necessary  to  aver,  in 
in  which  he  may  be  found  gives  him  a  the   declaration,  the   facts   authorizing 
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The  plciiutiff  in  error  comineuced  tin  action  of  assumpsit  in  the  Kane 
nrcuit  court,  to  recover  $150,  and  sent  liis  process  to  the  sheriff  of 
Do  Kalb  county  to  execute,  which  was  returned  served  on  the  defen- 
laut  in  error.  Judgment  by  default  was  entered  against  the  defendant, 
it  the  April  term  of  the  Kane  circuit  court,  for  the  amount  claimed. 
^X  the  same  term  defendant  entered  his  motion  in  arrest  of  judgment, 
III  the  ground  that  the  court  had  not  jurisdiction  over  the  defendant; 
X  cause  there  was  not  an  averment  in  the  declaration  as  to  the  resi- 
k-nce  of  the  defendant.  The  declaration  averred,  that  the  cause  of 
let  ion  accrued  in  Kane  county,  and  that  the  plaintiff  resided  in  that 
county,  at  the  commencement  of  the  suit.  The  court,  Theophilus  S. 
Dickey,  judge,  sustained  the  motion,  and  arrested  the  judgment.  To 
this  the  plaintiff  excepted,  and  brought  his  writ  of  error. 

That  portion  of  the  practice  act,  under  which  this  question  arises,  is 
IS  follows:  "it  shall  not  be  lawful  for  any  plaintiff  to  sue  a  defendant 
:)nt  of  the  county  where  the  latter  resides,  or  may  be  found,  except  in 
?asos  where  the  debt,  contract  or  cause  of  action  accrued  in  the  county 
3f  the  plaintiff,  or  where  the  contract  may  have  specifically  been  made 
payable;  when  it  shall  be  lawful  to  sue  in  such  county,  and  process 
may  issue  against  the  defendant  to  the  sheriff  of  the  county  where  he 
resides.  And  in  every  species  of  personal  actions  in  law  or  equity, 
when  there  is  more  than  one  defendant,  the  plaintiff,  commencing  his 
3.ction  where  either  of  them  resides,  may  have  a  writ  or  "writs  issued, 
iirected  to  any  county  or  counties  where  the  other  defendants  or  either 
;Df  them  may  be  found." 

I  *I.  G.  WiLSOi^,  for  plaintiff  in  error,  cited  Kev.  Stat.,  ch.  83;[*475J 
k  Scam.,  57;  ibid,  539;  ibid,  405;  5  Oilman,  546. 

Glover  &  Cook,  for  defendant  in  error,  cited  3  Scam.,  133;  1  Scam., 
56;  4  Scam.,  302;  1  Scam.,  403;  2  Scam.,  259;  1  Oilman,  33;  4  Oil- 
man, 546. 

Catox,  J.  The  declaration  in  the  case  of  Gillit  v.  Stone,  1  Scam., 
i539,  was  precisely  like  this,  and  there  the  averments  were  held  sufii- 
pient  to  give  the  court  jurisdiction;  and  we  are  disposed  to  adhere  to 
that  decision.  But  it  is  supposed  that  that  case  was  overruled  by  the 
subsequent  one  of  Semple  v.  Anderson,  4  Oilm.,  546.  It  was  not  so 
understood  or  intendecl  by  the  court,  in  making  the  latter  decision. 
Although,  in  the  opinion  of  the  court,  the  former  case  is  not  particu- 
larly mentioned  and  commented  upon,  yet  it  could  not  have  been  over- 
looked, for  it  was  pressed  upon  the  consideration  of  the  court,  at  con- 
siderable length,  in  the  argument  of  the  counsel  for  the  defendant  in 
error,  as  will  be  seen  on  page  553  of  the  report.  The  decision  in  this 
case  professed  to  be  in  accordance  with  all  the  pre^dous  decisions  on 
this  subject;  and,  certainly,  it  was  not  intended  to  oven'ule  any  thing 
which  had  previously  been  determined.  The  decisions  in  these  cases 
can  only  be  reconciled  ujion  the  ground  that  the  right  of  jurisdiction 
does  not  depend  upon  the  existence  of  any  fact  beyond  the  county 
where  the  suit  is  brought,  but  exclusively  upon  facts  existing  in  the 

process  to  issue  to  a  foreign  county,  of  action.  The  objection,  if  any,  to  the 
Kenney  «.  Greer,  13  111.,  432;  i.  e.,  the  place  of  suit  must  be  urged  on  motion 
declaration  need  not  aver  the  residence  or  plea  in  abatement,  Gillilan  t.  Gray, 
of  plaintifE  or  the  accruing  of  the  cause     14  111.,  416. 
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county  where  the  jurisdiction  is  exercised.  What  is  the  right  of  ju. 
diction,  as  here  understood?  It  is  simply  the  right  to  entertain  t 
suit  of  a  plaintiif  in  one  county,  and  to  send  the  process  of  the  court 
reach  a  defendant  beyond  that  county.  When  the  right  to  enterta, 
the  suit  and  send  abroad"  the  process  is  once  established  by  prop, 
averments  in  the  declaration,  the  presumption  is,  that  the  process  wi 
sent  to  the  proper  place;  or,  in  other  words,  when  the  jurisdiction  „ 
once  established,  the  presumption  will  be,  that  the  jurisdiction  i| 
properly  exercised. 

Three  classes  of  cases  are  provided  for  in  sec.  2,  ch.  83,  K.  S., 
which  the  court  may  send  its  process  beyond  its  immediate  ordina 

jurisdiction.     In  the  first,  two  facts  must  concur,  and  be  averru,. 
[*476]in  the  declaration,  to  confer  this  authority;  while  *in  the  lasfat 
but  one  fact  is  required  to  exist;  which  must  also  be  averred^l 
The  first  is,  where  the  suit  is  brought  against  a  defendant  who  doe»' 
not  reside  in  the  county  where  the  suit  is  instituted.     In  that  case  it 
is  required  to  be  averred,  to  give  the  court  jurisdiction,  that  the  sui{ 
is  brought  in  the  county  of  the  plaintiff,  and  also  that  the  contract  o^. 
cause  of  action  accrued  there.     These  facts,  and  these  alone,  are  r^ 
quired  by  the  statute  to  exist,  to  authorize  the  commencement  of  tb 
suit  and  sending  the  process  beyond  the  county;  and  the  case  of  Gilli 
V.  Stone  decides  that  the  declaration  need  only  state  these  facts;  an, 
the  cases  of  Olar/c  v.  Harkness,  1  Scam.,  56;  Key  v.  Collins,  ibid,  403,. 
Shepherd  v.  Ogden,  2  Scam.,  259;   Wakefield  v.  Grundy,  3  Scam.,  133 j! 
Broivn  \.  Bodwell,  4  Scam.,  302;  and  Clark  v.  Clark,  1  Gilm.,  33;! 
determined  that  these  facts  must  be  averred.     The  second  case  pro-i 
vided  for  is,  where  the  contract  upon  which  the  suit  is  brought  19 
specifically  made  payable  in  a  particular  county.     In  that  event,  the 
suit  may  be  commenced  in  that  county,  irrespective  of  the  residence 
of  any  of  the  parties,  and  the  process  may  be  sent  to  a  foreign  countyS  • 
The  case  of  Key  v.  Collins,  and  some  of  the  other  cases  referred  toj  ij 
show  that  only  one  fact  need  be  averred  in  the  declaration,  to  give  th<  ( 
jurisdiction.     The  third  case  is,  where  the  suit  is  brought  against  twd  ( 
or  more  defendants,  residing  in  different  counties,  when  the  actioj 
may  be  brought  in  a  county  where  either  of  them  resides,  when  the' 
process  may  be  sent  beyond  the  county  to  reach  the  other  defendants. :. 
Here  the  jurisdiction,  or  right  to  entertain  the  suit  and  send  abroad  I 
the  process,  depends  upon  the  existence  of  but  one  fact,  and  that  is, 
that  one  of  the  defendants  resides  in  the  county  where  the  suit  ia 
brought.  _  The  case  of  Semple  v.  Anderson  decides  that  this  one  fact, 
upon  which  tlie  jurisdiction  of  the  court  thus   depends,    must   be 
averred  in  the  declaration.     Now,  it  will  be  observed,  that  upon  the 
existence  of  certain  facts  within  the  county,  the  statute  authorizes  tlie 
commencement  of  the  suit  there,  and  the  issuing  of  process  in  another 
county;  and  the  principle  of  all  these  cases  seems  to  be,  that  the  decla- 
ration must  aver  the  existence  of  these  facts  within  the  county,  and  that 
it  IS  unnecessary  to  aver  the  existence  of  any  fact  beyond  that  county, 
and  upon  which  the  right  to  commence  the  action  is  not  made  to  de- 
pend.    It  is  true  that  the  statute  also  states  where  the  process 
[*477]may  go— that  *is,  in  the  first  case,  to  the  county  where  the  absent 
defendant  resides,  and,  in  the  second  case,  to  the  county  wher 
the  absent  defendant  may  be  found.     But,  the  cases  show  that  the  res" 
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idence  of  the  absent  defendant,  to  reach  whom  the  process  is  issued, 
need  not  be  averred;  and  this  must  be  upon  the  ground,  as  before  in- 
jtimated,  that  the  facts  being  shown  which  confer  the  Jurisdiction  to 
entertain  the  suit  and  issue  the  process,  the  presumption  is,  that  the 
Ijurisdiction  is  properly  exercised  by  issuing  the  process  to  the  place  au- 
thorized by  law.  In  this  yery  case  it  is  objected,  that  the  declaration 
jdoes  not  show  that  the  defendant  was  a  resident  of  the  county  to  which 
{the  process  was  sent,  although  both  the  facts  which  the  statute  requires 
ito  authorize  the  commencement  of  the  suit,  are  shown  to  exist.  Should 
iwe  sustain  this  objection,  then,  by  the  same  rule,  it  would  be  neces- 
sary, when  a  suit  is  brought  under  the  other  clause  of  the  statute,  to 
(bold  that  the  declaration  should  aver,  in  addition  to  the  fact  required 
^n  the  case  of  Semjjle  v.  Anderson,  that  the  absent  defendant  was  or 
|WOuld  be  found  in  the  county  to  which  the  process  issued.  It  was 
purged  that,  as  in  Semple  v.  Anderson,  the  return  of  service  upon 
Semple  in  St.  Clair  county  was  not  sufficient  to  show  that  he  resided 
[there,  so  as  to  dispense  with  the  averment  of  that  fact  in  the  declara- 
Ition,  so  here  the  service  upon  Waterman  should  not  be  held  sufficient 
to  show  that  he  was  a  resident  of  the  county  where  he  was  served. 
iBut  the  question  is  one  of  pleading  and  not  of  evidence.  Admitting 
that  the  service  might  be  considered  proof  of  Semple's  residence,  still 
jthat  would  not  dispense  with  the  averment  of  that  fact  in  the  declara- 
.jtion  as  his  residence  in  that  county  was  the  fact  upon  which  the  plain- 
|tiff's  right  to  bring  his  suit  in  that  county  depended.  Hence  the  ne- 
cessity of  averring  it  in  the  pleading.  Not  so  here.  This  suit  is 
brought  under  the  other  clause  of  the  statute,  and  the  right  to  bring 
jit  depended  upon  other  facts  than  the  residence  of  the  defendant, 
jwhicli  are  averred  in  the  declaration.  Had  they  not  been  averred,  no 
{proof  of  their  existence  would  suffice.  Where  the  right  to  commence 
ithe  suit  depends  upon  residence,  then  it  must  be  averred.  But  when 
that  right  depends  upon  other  facts,  then  the  residence  need  not  be 
•averred,  but  only  those  other  facts.  The  propriety  of  this  distinction 
iwe  will  not  stop  to  investigate.  It  is  sufficient  that  we  find  it 
jindicated  by  the  decisions.  Were  the  question  before  us  for  *the[*478] 
jfirst  time,  we  might  and  probably  should  follow  the  rule  as  in- 
idicated  in  the  case  of  Foot  v.  Stevens,  17  Wend.,  483,  and  hold  that 
none  of  these  averments  were  necessary,  upon  the  familar  principle 
{that  every  presumption  is  in  favor  of  the  jurisdiction  and  proceedings 
|of  superior  courts  of  general  jurisdiction.  But  as  it  is,  we  think  it 
iour  duty  to  follow  the  previous  decisions  which  govern  this  case.  The 
rule,  however,  which  they  prescribe,  we  are  certainly  not  disposed  to 
extend,  and  require  other  averments  than  have  been  formerly  held 
necessary.  As  a  question  of  practice,  one  rule  may  be  as  well  as 
another  on  this  subject,  and  it  is  far  better  that  rules  of  practice,  when 
■  once  settled  by  the  tribunal  of  last  resort,  should  be  adhered  to,  than 
to  keep  them  constantly  fluctuating  and  uncertain. 

Let  the  judgment  be  reversed,  with  costs,  and  the  cause  remanded. 

Judgment  reversed. 
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Syllabus.      Statement  of  the  case. 

The  People  of  the  State  of  Illinois,  on  the  relation  of  William 
Davenport  v.  Welcome  B.  Brown,  judge,  A¥illiam  E,  Bucking- 
ham and  William  C.  Poynter,  Associate  Justices,  and  Edgar 
Babcock,  Clerk  of  the  County  Court  of  Woodford  County. 

Appeal  from  Woodford. 

1.  Constitutional  law  —  adoption  of  township  organization.  The  right  of  a 
county  to  adopt  township  organization,  under  the  provision  of  our  constitution,  i 
expressly  made  to  depend  upon  an  affirmative  vote  of  a  majority  of  all  the  citizeni 
within  the  county,  entitled  to  vote  on  the  question. 

2.  Same.  The  legislature  does  not  possess  the  power  to  provide  any  othei 
mode  of  township  organization,  than  under  and  by  virtue  of  the  sixth  section  o 
the  seventh  article  of  the  constitution.  (1) 

3.  Township  ORGANIZATION — powers  of  county  court  cease,  when.  The  poweA 
of  the  county  court  over  the  business  of  a  county,  continues  until  the  townshij  j 
organization  is  adopted,  by  an  affirmative  vote  of  a  majority  of  all  the  legal  vote 
of  a  county. 

4.  Same  —  statute  in  force.  The  law  of  the  twelfth  of  February,  1849,  is  in  fuU 
force  in  such  counties  as  have  adopted,  the  township  organization,  by  a  majorit; 
of  all  the  legal  voters  of  the  counties. 

5.  Same  —  law  in  part  void.  That  portion  of  the  fourth  section  of  the  township 
law,  which  is  inconsistent  with  the  constitution,  may  be  disregarded,  without  in- 
validating the  whole  law.  (2) 

This  was  a  petition  for  a  peremptory  mandamus,  filed  by  the  appel-^ 
lants,  to  the  end  that  the  county  judge  of  Woodford  county,  and ' 
[*479]his  associate  justices  and  their  clerk,  might  be  commanded  *to 
make  and  transmit  an  abstract  of  the  votes,  etc., of  that  county,^ 
to  the  auditor  of  state,  and  that  notices,  etc.,  be  given,  designat 
ing  a  suitable  time  and  place  for  holding  an  election  in  each  of  th 
towns  of  said  county,  for  the  purpose  of  organizing  the  same,  etc. 

The  appellees,  on  showing  cause,  denied  that  a  majority  of  the  vote 
of  those  entitled  to  vote  upon  the  question,  had  been  cast  for  townshij 
organization.  That  at  the  general  election  at  which  the  votes  upoi 
the  question  were  given,  upwards  of  six  hundred  legal  votes  were  cast 
and  that  only  one  hundred  and  fifty-three  of  the  number  were  for 
township  organization. 

Explained — Greeley  •».   People,  60  single  object  only,  and  some  of  its  pro- 

111.,  19;     Cited  —  Parks  v.    Miller,  48  visions  are  void,  the  whole  must  fall 

111.,  360.  unless  sufficient  remains  to  effect  th( 

(1)  If  the  law  providing  for  township  object  without  the  aid  of  the  invalic 
organization  should  be  repealed,  it  must  portion,  and,  if  they  be  so  mutually  con 
be  done  by  pursuing  the  same  course  nected  with  and  dependent  on  eacl 
and  adopting  the  same  guaranties,  to  other,  as  conditions,  considerations  oi 
protect  the  rights  of  all,  which  were  re-  compensations  for  each  other,  as  to  war 
quired  to  be  observed  in  the  adoption  of  rant  the  belief  that  the  legislature  in- 
the  system,  Peoples.  Coachman,  15  111.,  tended  them  as  a  whole,  and  if  all  the 
142.  provisions  could  not  be  carried  into  ef 

(2)  See  Const.,  1870,  art.  10,  §  5,  iden-  feet,  the  legislature  would  not  pass  th( 
tical  with  Const.,  1848,  art.  i,  %  6;  R.  residue  independently,  then,  if  somt 
S.,  1874,  p.  1066;  Cothran's  Stat.,  ch.  P^rts  are  unconstitutional,  all  the  pro- 
139  visions,  thus  dependent,  conditional  oi 

If  a  statute  attempts  to  accomplish  connected,  must  fall,  Hinze  v.  People, 
two  or  more  objects  and  is  void  as  to  92  111.,  406;  so  that  a  statute  is  void  only 
one,  it  may,  still,  in  every  respect,  be  so  far  as  its  provisions  are  repugnant  to 
complete  and  valid  as  to  the  one.  If,  t^ie  constitution,  Edwards  «.  Pope,  3 
however,  its  purpose  is  to  accomplish  a     Scam. ,  465. 
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Statement  of  the  case.     Opinion  of  the  Court. 

Upon  a  hearing  of  the  parties,  the  court,  Davis,  judge,  presiding, 
denied  the  petition;  thereupon  the  relator  prayed  this  appeal.  Other 
questions  were  raised  by  the  petition  and  answer,  but  as  they  were  not 
considered  in  the  opinion,  reference  will  not  be  made  to  them.  The 
error  assigned  was,  the  judgment  of  the  court  dismissing  the  petition. 

0.  Peters,  for  appellants.     N.  H.  Purple,  for  appellees. 

Treat,  C.  J.  The  sixth  section  of  the  seventh  article  of  the  con- 
stitution declares,  that  "  the  general  assembly  shall  provide,  by  a  gen- 
eral law,  for  a  township  organization,  under  which  any  county  may 
organize,  whenever  a  majority  of  the  voters  of  such  county,  at  any 
general  election,  shall  so  determine;  and  whenever  any  county  shall 
adopt  a  township  organization,  so  much  of  this  constitution  as  pro- 
vides for  the  management  of  the  fiscal  concerns  of  the  said  county  by 
the  county  court,  maybe  dispensed  with;  and  the  affairs  of  said  county 
may  be  transacted  in  such  manner  as  the  general  assembly  may  pro- 
vide." 

On  the  12th  of  February,  1849,  the  legislature  passed  a  law,  entitled 
"  an  act  to  provide  for  township  and  county  organization,  under  which 
any  county  may  organize  whenever  a  majority  of  voters  of  such  county, 
at  any  general  election,  shall  so  determine."  The  first  section  of  the 
act  provides,  ''that  at  the  next  general  election  to  be  held  in  the 
several  counties  in  this  state,  the  qualified  voters  of  each  county 
may  vote  for  or  against  *township  organization  in  their  respec-[*480] 
tive  counties."  The  fourth  section  declares,  that  "if  it  shall 
appear  by  the  returns  of  said  election  that  a  majority  of  all  the  votes, 
cast  for  or  against  township  organization  is  for  the  township  organiza- 
tion, the  county  so  voting  in  favor  of  its  adoption  shall  be  governed  by 
and  subject  to  the  provisions  of  this  act,  on  and  after  the  first  Tuesday 
in  April,  1850." 

At  the  ensuing  general  election,  in  the  county  of  Woodford,  one 
hundred  and  fifty-three  votes  were  given  for,  and  one  hundred  and 
seven  votes  against  township  organization,  while  more  than  six  hun- 
dred votes  were  cast  in  the  county. 

The  question  arises  on  this  state  of  case,  whether  the  township 
organization  was  legally  adopted  by  the  people  of  that  county.  The 
section  of  the  constitution  before  recited  is  free  from  all  doubt  or  un- 
certainty. The  language  is  clear  and  explicit,  and  admits  of  but  one 
meaning.  It  does  not  mean  a  majority  of  those  voting  on  the  question 
to  be  submitted,  but  a  majority  of  all  the  legal  voters  of  the  county. 
The  right  of  a  county  to  organize,  under  a  law  to  be  passed  in  pursu- 
ance of  this  provision  of  the  constitution,  is  made  expressly  to  depend 
upon  an  affirmative  vote  of  a  majority  of  all  the  citizens  of  the  county 
entitled  to  vote  on  the  question.  But  one-fourth  of  the  voters  of 
Woodford  county  cast  their  suffrages  in  favor  of  township  organization. 
It  is  clear,  therefore,  that  the  township  law  has  not  been  legally 
adopted  in  that  county. 

The  fourth  section  of  the  township  law,  in  terms,  only  requires  an 
affirmative  vote  of  a  majority  of  those  voting  on  the  question.  This 
provision,  not  being  as  broad  as  the  requirement  of  the  constitution, 
can  not  for  a  moment  be  sustained,  if  the  validity  of  the  law  is  to  de- 
pend on  its  being  in  accordance  with  the  constitution.     If  such  be 
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the  case,  an  affirmative  vote  of  a  majority  of  the  legal  voters  of  a 
county  is  absolutely  necessary,  in  order  to  give  any  vitality  to  the 
township  law  in  resj^ect  to  such  county. 

But  it  is  insisted  that  the  legislature  had  full  power  to  enact  the  law 
in  question,  independent  of  the  provisions  of  the  constitution.  It  is 
said  that  this  section  of  the  constitution  is  mandatory  to  the  legisla- 
ture to  enact  a  particular  law,  and  submit  it  to  the  people  of  each 

county  for  adoption  or  rejection,  and  is  not  in  exclusion  of  the 
[*481]power  of  the  legislature  to  pass  any  other  *law  upon  the  same 

subject  matter.  It  would  seem  to  be  very  apparent  from  the 
peculiar  title  of  the  act,  and  the  fact  of  the  submission  of  the  question 
of  township  organization  to  the  people  of  each  county,  that  the  legis- 
lature designed  to  act  in  obedience  to  this  provision  of  the  constitution. 
But,  be  that  as  it  may,  we  will  proceed  to  inquire  whether  the  legisla-  ■ 
ture  possesses  any  authority  to  provide  any  other  mode  of  township 
organization,  than  under  and  by  virtue  of  this  section  of  the  constitu- 
tion. A  state  constitution  is  not  considered  as  a  grant  of  powers  to 
the  legislature,  but  rather  as  a  limitation  upon  its  powers.  As  a  gen- 
eral principle,  a  legislature  may  lawfully  exercise  all  powers  that  are 
not  expressly  or  by  necessary  implication  forbidden  by  the  constitution 
of  the  state,  or  inhibited  by  the  constitution  of  the  United  States. 
Are  there  any  restrictions  in  our  constitution  in  the  way  of  the  exer- 
cise of  the  powers  claimed  for  the  legislature?  A  bare  reference  to 
some  of  the  provisions  of  the  constitution  will  only  be  necessary  for  a 
satisfactory  solution  of  this  question.  The  second  article  of  the  con- 
stitution is  as  follows:  ^'the  powers  of  the  government  of  the  state 
of  Illinois  shall  be  divided  into  three  distinct  departments,  and  each 
of  them  be  confided  to  a  separate  body  of  magistracy,  to  wit:  Those 
which  are  legislative,  to  one;  those  which  are  executive,  to  another; 
and  those  which  are  judicial,  to  another.  No  person,  or  collection  of 
persons,  being  one  of  these  departments,  shall  exercise  any  power 
properly  belonging  to  either  of  the  others,  except  as  hereinafter  ex- 
pressly directed  or  permitted;  and  all  acts  in  contravention  of  this 
section  shall  be  void."  The  first  section  of  the  fifth  article  provides, 
that  "the  judicial  power  of  this  state  shall  be  and  is  hereby  vested  in 
one  supreme  court,  in  circuit  courts,  in  county  courts,  and  in  justices 
of  the  peace;"  and  the  nineteenth  section  of  the  same  article  declares, 
that  ''the  county  judge  with  such  justices  of  the  peace  in  each  county 
as  may  be  designated  by  law,  shall  hold  terms  for  the  transaction  of 
county  business,  and  shall  perform  such  other  duties  as  the  general 
assembly  shall  prescribe." 

In  the  distribution  of  powers  among  the  different  departments  of 
the  government,  the  jurisdiction  over  the  county  business  is  vested  in 
the  county  court.     The  court  is  created  and  its  jurisdiction  conferred 

by  the  constitution.  The  jurisdiction  can  not  be  taken  away 
[*482]from  the  court,  nor  transferred  to  any  t)ther  *tribunal,  except 

in  the  mode  prescribed  by  the  constitution.  The  fifteenth  and 
sixteenth  articles  of  the  township  law  confer  on  the  board  of  supervis- 
ors, to  be  chosen  from  the  several  towns  in  a  county,  all  of  the  powers 
and  jurisdiction  over  the  business  concerns  of  the  county,  which  were 
previously  vested  in  and  exercised  by  the  county  court.  The  latter 
court,  established  by  the  constitution  for  the  purpose  of  transacting 
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,the  county  business,  is  superseded  by  the  provisions  of  this  law,  and 
ceases,  for  such  purpose,  to  have  any  further  existence.  The  leading 
object  of  the  township  organization  is  to  place  these  powers  under  the 
control  and  direction  of  another  tribunal. 

By  a  recurrence  to  the  provisions  of  the  sixth  section  of  the  seventh 
article  of  the  constitution,  it  will  be  seen  that  the  constitution,  after 
creating  the  county  court  and  confiding  to  it  the  management  of  the 
county  i»usiness,  has  prescribed  the  mode  in  which  that  jurisdiction 
may  be  divested.  The  jurisdiction  may  be  dispensed  with  and  con- 
ferred on  such  other  tribunal  as  the  legislature  may  direct,  whenever 
the  township  organization  contemplated  by  the  constitution  shall  be 
adopted.  But  until  such  an  organization  is  effected,  the  jurisdiction 
ever  the  business  affairs  of  the  county  remains  in  the  county  court, 
and  can  not  be  lawfully  exercised  by  any  other  tribunal.  It  can  no 
more  be  assumed  by  the  legislature  and  transferred  to  a  different  tri- 
bunal, than  can  the  powers  properly  belonging  to  the  legislature  be 
assumed  and  exercised  by  the  executive  or  judicial  departments  of  the 
government.  The  power  of  the  county  court  over  the  business  of  a 
county  continues  until  the  township  organization  is  adopted  by  an 
affirmative  vote  of  a  majority  of  all  the  legal  voters  of  the  county. 
Such  a  vote  is,  by  the  constitution,  made  a  condition  precedent  to  the 
divesting  of  the  jurisdiction  of  the  county  court,  and  the  exercise  of 
any  power  by  the  legislature  to  vest  that  jurisdiction  in  the  board  of 
supervisors  of  a  county,  or  the  local  authorities  of  the  town.  As  re- 
spects the  county  of  Woodford,  the  contingency  has  not  happened. 
Its  county  court  is  not  divested  of  jurisdiction.  The  township  law 
has  no  operation  within  its  limits. 

It  is  the  opinion  of  the  court,  that  the  legislature  can  not  con- 
stitutionally pass   any  law   providing  for  a  township  organization, 
that  will  operate  to  change  or  affect  the  jurisdiction  of  the 
*county  court  over  county  business,  until  the  law  has  been  sub-[*483] 
mitted  to  the  people,  and  adopted  by  an  affirmative  vote  of  a 
majority  of  all  the  legal  voters  of  a  county. 

It  is  also  the  opinion  of  the  court,  that  the  law  of  the  12th  of  Feb- 
ruary, 1849,  is  in  full  force  in  such  counties  as  have  adopted  the  town- 
ship organization  by  a  majority  of  their  legal  voters.  That  portion  of 
the  fourth  section  of  the  township  law  which  is  inconsistent  with  the 
constitution,  may  be  entirely  disregarded  without  invalidating  the 
whole  law. 

The  judgment  of  the  circuit  court  is  affirmed,  with  costs,  against 
the  relator. 

Judgment  affirmed. 

Robert  Bloomer  v.  John  Sherrill. 

Appeal  from  Jo  Daviess. 

1.  Practice  —  to  reverse,  materiality  of  excluded  testimony  must  be  sTiotcn.  In 
order  to  reverse  a  judgment,  because  the  testimony  of  a  particular  witness  was 
excluded  from  the  jury,  it  must  be  shown  that  the  testimony  was  material.  It  is 
not  error  to  exclude  immaterial  testimony.  (1) 

(1)  The  substance  of  this  decision  has    .roneously  admitted,   against   objection, 
been  affirmed   in   several   ways  to  the     and  it  does  not  appear  the  party  object- 
same  purpose.     Where  testimony  is  er-     ing  has  been  prejudiced,  there  will  not, 
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2.  Instructions  —  must  he  written.  When  the  court  lays  down  the  law  by 
which  the  jury  are  to  be  governed  in  their  deliberations,  he  must  instruct  them  in 
writing;  but,  the  statute  does  not  require  a  written  opinion  of  the  court  in  decid- 
ing a  motion  as  to  the  exclusion  of  evidence  on  the  ground  of  its  materiality. (2) 

This  was  an  action  of  trespass,  for  assault  and  battery,  brought  by 
the  appellee  against  the  appellant,  and  heard  before  Sheldon,  judge, 
and  a  jury,  at  March  term,  1850,  and  a  verdict  and  judgment  for  $500. 
The  defendant  below  (Bloomer)  prayed  the  appeal. 

J.  P.  HoGE,  for  appellant.     J.  P.  Stevens,  for  appellee. 

Caton,  J.  Had  the  testimony  of  the  witness,  Byrne,  been  allowed 
to  remain  before  the  jury,  we  should  not  have  complained;  and  yet  we 
can  not  say  that  the  court  erred  in  withdrawing  it  from  them  as  im- 
material. It  is  true,  that  great  latitude  is  allowed  on  both  sides,  in 
cases  of  this  kind,  in  the  evidence  to  be  admitted,  calculated  to  affect 

the  question  of  damages;  yet  even  here,  testimony,  the  mate- 
[*484]riality  of  which  can  not  be  pointed  out,  should  be  *rejected. 

The  testimony  of  the  plaintiff  below,  showed  that  the  defen- 
for  that  reason,  be  a  reversal,  Schweizer     101   111.,    77.     Mere  technical  error  in 


v  Tracy,  76  111.,  345,  as  where  in  a 
bastardy  case  long  precedent  unchastity 
of  the  prosecuting  witness  was  testified 
to,  and  it  was  not  shown  to  the  court  re- 
viewing the  cause  that  it,  in  any  wise, 
tended  to  injure  the  defendant,  Holcomb 
■».  People,  79  111.,  409.  If  the  testimony 
erroneously  admitted  is  of  such  character, 
that  it  fairly  appears  the  jury  could  not 
have  been  influenced  by  it  to  the  injury 
of  the  losing  party  in  the  suit;  the  error 
is  to  be  regarded  as  immaterial,  Crist  v. 
Wray,  76  111.,  204;  Chi.  &  E.  111.  R.  R. 
Co.  v.  Rung,  104  111.,  641;  Protect.  L.  Ins. 
Co.  V.  Foote,  79  111.,  361.  This  whether 
on  error  or  appeal.  Pollard  «.  People,  69 
111.,  148;  Chamberlin  v.  White,  79  111., 
549;  see  Albin  v.  Kinney,  96  111.,  214; 
Village  of  Warren  v.  Wright,  103  111., 
298;  and,  in  this  regard  the  court  looks 
to  the  entire  record.  If  it  shows  no  evi- 
dence admitted  or  excluded,  on  the  trial, 
calculated  to  defeat  the  ends  of  justice 
or  prevent  a  fair  and  impartial  verdict, 
there  will  be  no  reversal  for  some  slight 
slip  in  respect  to  the  admission  of  evi- 
dence, Lowry  v.  Coster,  91  111.,  182;  St. 
Louis  etc.,  Co.  v.  Cloud,  6  Bradw., 
155.  The  same  rule  obtains  in  chancery 
practice.  A  decree  will  not  be  reversed 
for  error  of  ruling  in  the  admission  or 
exclusion  of  testimony  unless  it  appears, 
from  the  whole  record,  a  different  ruling 
might  have  induced  a  different  decree, 
Willemin  v.  Davis,  93  111.,  511;  as  where 
some  incompetent  witness  has  been  per- 
mitted to  testify,  but  the  record  con- 
tains other  evidence,  delivered  by  com- 
petent witnesses,  suflBcient  to  support 
the  judgment  rendered,  Ritter  «.  Schenk, 
101  111., 387;  see,  also,  Lequatte  ».  Drury, 


the  admission  of  evidence,  of  an  unim- 
portant character,  will  never  reverse.  Pa. 
Co.  t\  Rudel,  loom.,  603. 

(2)  The  trial  court  has  no  authority  to 
affect  or  change  the  law  calling  for  in- 
structions in  writing  by  any  expressions 
not  in  writing,  Ray'?).  Wooters,  19  111., 
82;  wherefore,  it  is  clearly  error  for  the 
judge  to  instruct  the  jury  orally  as  to 
the  impropriety  of  certain  modes  of 
arriving  at  the  amount  for  which  ver- 
dict should  be  rendered.  111.  Cent.  R.  R. 
Co.  v.  Hammer,  85  111.,  526.  So,  an  oral 
preface  to  an  instruction,  to  the  effect 
the  judge  had  concentrated  all  there 
was  in  the  instructions  asked  in  the  one 
he  would  deliver,  as  embodying  all  the 
law  necessary  for  the  case,  was  held  to 
be  error,  especially  as  the  statement  of 
the  judge  was  not,  as  matter  of  fact, 
true,  M'Ewen  v.  Morey,  60  111.,  32.  The 
statute,  however,  leaves  the  trial  judge 
at  liberty  to  instruct  as  he  thinks  the 
cause  demands,  if  he  reduces  his  instruc- 
tion to  writing.  Brown  v.  People,  4  Gilm. , 
439;  Vanlandingham «.  Huston,  4 Gilm., 
125;  Green  v.  LeAvis,  13  111.,  645;  111. 
Cent.  R.  R.  Co.  v.  Hammer,  85  111.,  526; 
and,  it  is  not  required  that  the  judge 
shall  write  his  opinion  stated  on  a  motion 
to  exclude  testimony.  Brown  v.  People, 
4  Gilm.,  439;  Green  v.  Lewis,  13  111.  642. 
Parties  may  waive  the  provision  of  the 
statute  and  consent  that  the  court  shall 
instruct  the  jury  orally  and  by  so  doing 
will  be  estopped  from  future  objection 
in  that  regard.  Bates  v.  Ball,  72  111.,  108; 
Cin.  etc.,  R.  R.  Co.  v.  Ducharme,  4 
Bradw  ,  178. 

See  L.,  1847,  p.  63,  ^1;  R.  S.  1874,  p. 
781,  §  52;  Cothran's  Stat.,  ch.  110,  §  53. 
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dant  had  pushed  him  down  and  broken  or  dislocated  one  of  his  wrists, 
by  reason  of  which  he  was  sick  and  unable  to  work  for  several  months; 
and  it  may  be  that,  to  some  extent,  the  injury  was  permanent,  Byrne 
testified,  that  some  time  after  the  assault,  the  plaintiff  showed  him  a 
lump  or  knot  above  the  elbow,  on  one  of  his  arms,  which  was  the  con- 
sequence of  an  injury  he  had  received  by  falling  against  the  door  post, 
while  working  for  Leiginger,  but  there  is  no  pretence  that  the  plaintiff 
complained  of  any  inconvenience  from  that  hurt,  or  that  the  injury 
over  had  been  in  any  degree  serious.  Sherrill  had  worked  for  Leigin- 
ger, both  before  and  since  the  assault  for  which  the  suit  was  brought 
was  committed;  and  whether  he  fell  against  the  door  post  before  or 
after  that  assault  was  committed,  does  not  appear.  It  may  have  been 
years  before  the  assault,  or  but  a  few  days  before  the  conversation. 
At  most,  it  could  only  have  been  a  flesh  wound,  and  no  jury  would 
have  been  authorized  to  find,  from  the  testimony  of  Byrne,  that  it  had 
produced  a  permanent  injury.  Besides,  it  does  not  even  appear  that 
it  was  on  the  same  arm,  the  wrist  of  which  had  been  broken  or  dis- 
located by  Bloomer.  What  argument  could  have  been  urged  upon 
this  testimony,  had  it  been  admitted  ?  Was  it  designed  to  show  that 
Sherrill  was  in  the  habit  of  falling  and  hurting  himself  ?  Admitted, 
and  the  case  is  not  helped,  for  it  is  certain  that  upon  this  occasion  he 
did  not  fall  accidentally,  but  that  Bloomer  pushed  him  down.  Was  it 
designed  to  show  that  the  permanent  injury  complained  of  might  have 
originated  in  the  fall  against  the  door  post  ?  As  before  remarked,  the 
evidence  was  not  of  such  a  character  as  would  warrant  that  conclu- 
sion. A  verdict  affirming  that  fact  from  this  evidence  could  never  be 
seriously  asked.  We  can  not  appreciate  any  legitimate  bearing  which 
this  evidence  could  have  had  upon  the  finding  of  the  jury;  and  yet  to 
reverse  this  judgment,  we  must  be  able  to  say  that  it  was  material,  and 
to  point  out  its  materiality.  This  we  can  not  do,  and  hence  we  can 
not  say  that  the  court  erred  in  rejecting  it. 

The  statute  requiring  the  instructions  to  the  jury  to  be  given  in 
writing,  did  not  require  the  circuit  court  to  deliver  a  written  opinion, 
in  deciding  the  motion  of  the  plaintiff  to  exclude  this  testimony 
from  the  jury.  This  question  merely  concerned  *the  admissi-[*485] 
bility  of  evidence,  and  had  nothing  to  do  with  the  law,  as  appli- 
cable to  the  evidence  before  them  for  consideration.  When  the  court 
lays  down  the  law  by  which  the  jury  are  to  be  governed  in  their  delib- 
erations, then  he  must  instruct  them  in  writing. 

The  injury  was  a  serious  one,  and  we  can  not  say  that  the  damages 
were  assessed  so  high  as  to  call  upon  this  court  to  interfere,  because 
they  were  excessive. 

The  judgment  of  the  circuit  court  must  be  affirmed,  with  costs, 

Judgmetit  affirmed. 


JrsTiisr  BuTTERFiELD  V.  George  W.  Smith. 
Appeal  from  Cook  County  Court. 

1.  Quit  claim  deed  —  effect  of.  A  quit  claim  deed  is  as  effectual  for  the  pur- 
pose of  transferring  real  estate  as  a  deed  of  bargain  and  sale,  unless  there  are 
words  in  the  deed  showing  an  intention  on  the  part  of  the  grantor  to  make  limita- 
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tions  to  his  conveyance;  if  there  are,  then  the  grantee  is  bound  by  all  the  limita- 
tions it  contains. (1) 

This  was  an  action  of  ejectment,  brought  by  appellant  to  recover 
thirty-five  acres  of  the  west  half  of  the  south-west  quarter  of  section 
two,  in  town  thirty-nine  north,  range  twelve,  in  Cook  county:  described 
by  metes  and  bounds.  The  cause  came  on  to  be  heard  at  the  May 
term  of  the  Cook  county  court,  in  the  year  1848,  before  Hugh  T. 
Dickey,  judge,  and  a  Jury.  A  verdict  was  found  for  the  defendant. 
Both  parties  adduced  title  from  the  same  source,  to  wit,  George  E. 
Walker.  The  plaintiff  below  prayed  this  appeal.  The  opinion  of  the 
court  exhibits  enough  of  the  case  to  elucidate  the  questions  involved.  1 

N.  H.  Purple  and  E.  W.  Tracy,  for  appellant.  John  C.  Cham- 
PLi]sr  and  P.  Ballingall,  for  appellee. 

Trumbull,  J.  I.  Walker,  who  had  once  owned  the  land  in  contro- 
versy, by  a  quit  claim  deed,  dated  January  1, 1844,  and  recorded 
[*486]  January  20,  1844,  released  his  interest  in  the  same,  and  some 
fifteen  *other  tracts,  to  one  George  Smith,  under  whom  the 
plaintiff  claims.  The  deed  is  in  the  usual  form  of  quit  claim  deeds, 
conveying  all  the  right,  title  and  interest  of  the  grantor  in  the  lands 
described,  except  that  after  the  description  of  the  lands,  it  contains 
this  clause:  '^''intending to  convey  such  only  as  are  now  owned  by  said 
Walker,  and  not  any  that  may  have  been  conveyed  to  any  one  else." 

The  defendant  gave  in  evidence  a  deed  of  bargain  and  sale,  with 
covenants  of  warranty,  from  Walker  to  E.  D.  Taylor  and  others,  em- 
bracing the  land  sued  for,  dated  May  13,  1837,  but  not  recorded.  In 
the  county  court  the  defendant  had  Judgment.  Unless  Taylor  and 
others  were  required  to  record  their  deed,  as  a  protection  against  the 
subsequent  quit  claim,  under  which  plaintiff  claims,  the  Judgment 
must  stand.  To  determine  that  question,  it  is  only  necessary  to  look 
to  the  language  of  the  quit  claim  deed,  and  ascertain  what  was  intended 
to  be  conveyed  by  it.  Such  a  deed  is  Just  as  effectual  for  the  purpose 
of  transferring  real  estate,  as  a  deed  of  bargain  and  sale;  and  had  there 
been  no  words  in  the  deed  under  consideration,  showing  an  intention 
on  the  part  of  the  grantor  not  to  convey  the  land  in  question,  there 
can  be  no  doubt  that  the  plaintiff  would  have  been  entitled  to  recover. 
The  deed,  however,  contains  a  clause  showing  that  the  grantor  did  not 
intend  to  transfer  by  it  any  interest  in  lands  which  he  had  previously 
conveyed.  It  was  competent  for  the  grantor  to  insert  such  a  limitation 
in  the  deed;  and  the  grantee,  by  accepting  such  a  deed,  is  bound  by 
all  the  limitations  it  contains.    The  intention  of  the  parties  is  the  polar 

Cited  —  Brady  v.  Spurck,  27  111.,  478;  61  111.,  35.    Wherefore,  such  a  deed  will 

Hamilton -0.  Doolittle,  37  111.,  473;  Har-  take  precedence  of  a  warranty  deed  if 

pham  v.  Little,  59  111.,  509;  Morgan  13.  first  recorded,  and  pass  the  title  where 

Clayton,  61  111.,  35;  Grant  v.  Bennett,  the  subsequent  purchaser  has  no  notice 

96  111.,  513;  Brown  -y.  Banner  etc.,  Co.,  of  the  prior  conveyance.     A  bona  fide 

97  111.,  214.  purchaser  by  quit  claim  and  release  is 
(1)  See  Snyder  -y.  Laf ramboise,  Breese,  such  a  purchaser  as  is  protected  under 

268,  and  note  5.  See,  also,  Morgan  v.  the  statute,  unless  such  deed  contains 
Clayton,  61  111.,  35,  that  a  quit  claim  words  manifesting  an  intent  not  to  in- 
deed as  effectually  passes  title  and  elude  lauds  previously  granted  or  Ian- 
covenants  running  with  the  land  as  a  guage  suggestive  of  a  former  conveyance 
deed  of  bargain  and  sale,  if  no  words  re-  of  the  same  land  by  grantor.  Brown  «. 
strict  its  meaning,  Morgan  v.  Clayton,  Banner  etc.,  Co.,  97  111.,  214. 
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star  by  which  courts  are  always  to  be  guided  in  the  construction  of 
contracts;  and  can  there  be  any  question  that  Walker  did  not  intend 
by  his  quit  claim  deed  to  convey  any  land  which  he  did  not  then  own, 
or  which  might  have  been  conveyed  to  any  one  else,  when  he  has  ex- 
pressed that  intention  in  the  deed  itself,  as  clearly  as  language  could 
make  it?  It  is  clear,  therefore,  that  no  interest  in  the  land  in  question 
passed  by  the  quit  claim  deed,  because  Walker  had  previously  conveyed 
the  same  land  to  Taylor  and  others.  He  says  that  it  was  his  intention 
to  convey  only  such  lands  described  in  the  quit  claim  deed  as  he  then 
owned,  and  his  ownership  over  the  land  in  controversy  was  as  effectually 
parted  with,  as  to  him,  as  it  would  have  been  if  Taylor  and  others  had 
immediately  placed  their  deed  upon  record. 

*To  construe  the  clause  under  consideration  as  extending  only[*487j 
to  such  lands  as  Walker  had  previously  conveyed  to  persons  who 
had  put  their  deeds  upon  record,  would  be  to  give  it  no  meaning  what- 
ever. His  second  conveyance  could  in  no  way  affect  their  rights.  It 
is  probable  that  Walker,  being  at  the  time  a  large  operator  in  lands, 
did  not  precisely  recollect  what  tracts  he  had  sold,  and  hence  inserted 
a  clause  in  his  quit  claim  deed,  that  would  protect  all  who  had  pur- 
chased from  him,  whether  their  deeds  were  recorded  or  not,  even 
though  he  should  make  a  second  conveyance  of  the  same  land. 

We  can  not  doubt  that  it  was  Walker's  intention  not  to  embrace  in 
his  quit  claim  deed  the  land  in  controversy;  and  if  a  proposition  so 
plain  needed  authorities  to  support  it,  it  will  be  found  to  be  abundantly 
sustained  by  the  cases  of  Brown  v.  Jachson,  3  Wheaton,  449,  and 
M'Connell  v.  Reed,  4  Scammon,  117. 

The  judgment  of  the  county  court  is  affirmed. 

Judgment  affirmed. 

Anonymous. 

1.  Appeal — record  not  filed;  damages.  Where  an  appeal  has  not  been  filed  in 
this  court,  within  the  first  three  days  of  the  term,  the  statute  is  peremptory  that 
damages  must  be  allowed.  (1) 

A  motion  was  made,  founded  upon  an  affidavit,  requesting  the  court 
to  remit  the  damages  of  five  per  cent,  allowed  against  the  appellant, 
because  he  had  not  filed  his  record  within  the  first  three  days  of  the 
term. 

Per  Curiam.  This  motion  must  be  denied.  The  statute  does  not 
leave  any  discretion  in  the  court;  its  language  is  peremptory.  The 
judgment  for  five  per  cent,  damages  must  stand. 


*Anonymous.  [*488] 

1.  Writ  OF  ERKOR  —  unauthorized.  Where  an  attorney  sues  out  a  writ  of 
error,  without  the  authority  of  the  parties  named  as  plaintifEs  in  the  writ,  the 
process  will  be  dismissed  at  his  costs. 

Per  Curiam.  This  was  a  motion  to  dismiss  the  writ  of  error, 
founded  upon  the  affidavits  of  the  plaintiffs  in  error,  setting  forth 
that  the  process  had  been  issued  without  their  sanction  or  direction. 
The  motion  will  be  allowed,  and  the  writ  dismissed,  at  the  cost  of  the 
attorney  who  sued  out  the  process. 

(1)  L.,  1865,  p.  4,  §  3;  R.  S.,  1874,  p.  2,  L.,  1877,  p.  190;  Cothran's  Stat.,  ch. 
784,  §  73,  amended  by  Stat.,  1877,  June    110,  §  74. 
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RuEL  Ambrose  et  dl.  v.  Charles  W.  "Weed  et  al.j  and  Ais'son"  Root, 
impleaded  with  Ruel  Ambrose  v.  Asher  Rossitter. 

Appeal  from  Kane. 

1.  ExECtmoN  —  satisfaction  by  levy.  A  levy  upon  personal  property,  apparently 
of  sufficient  value  to  satisfy  the  judgment,  is  not  an  absolute  satisfaction,  but  sub 
modo  only;  for  until  the  levy  is  disposed  of,  it  can  not  be  certainly  known  that  it 

y  will  produce  an  absolute  satisfaction.  (1) 

2.  Same  —  delimry  bond  —  breach.  So,  where  the  property  is  withdrawn  from 
the  custody  of  the  officer,  by  the  execution  of  a  delivery  bond,  and  the  condition 
of  the  bond  is  not  complied  with,  neither  the  defendant  nor  his  surety,  upon  an 
appeal  bond,  can  set  up  the  levy  as  a  bar  to  an  action  upon  the  appeal  bond. 

3.  Appeal  —  suspends  process.  The  perfection  of  an  appeal  suspends  all  pro- 
ceedings under  the  judgment. (3) 

The  above  causes  were  submitted  upon  precisely  similar  questions. 
The  appellees  recovered  a  judgment  in  the  Kane  circuit  court,  against 
Ruel  Ambrose,  one  of  the  appellants,  for  the  sum  of  $833  33,  and  on 
the  23d  of  April,  1845,  execution  issued  upon  said  Judgment,  and  was 
delivered  to  the  sherill  of  Kane  county;  by  virtue  of  which  he  levied 
upon  personal  property  of  the  said  Ambrose,  of  the  value  of  $1,500; 
thereupon  Ambrose  executed  a  fortlicoming  bond,  with  the  other  ap- 
pellant as  surety,  conditioned  for  the  return  of  the  property  on  the 
day  of  sale;  after  the  levy  and  execution  of  the  delivery  bond,  and 
before  the  day  of  sale,  Ambrose  perfected  an  appeal  to  this  court,  and 


(1)  Although  the  levy  of  an  execution 
upon  personal  property  of  value  suffi- 
cient to  satisfy  it  operates,  for  the  time 
being,  as  a  satisfaction  of  it,  it  is  not  an 
absolute  satisfaction,  as  an  actual  pay- 
ment would  be.  The  actual  value  of  the 
property  taken  may  be  ample,  but,  upon 
a  sale,  it  may  produce  a  less  amount,  in 
which  event  it  would  cease  to  be  a  satis- 
faction, for  more  than  that  amount.  So, 
if  the  levy  be  abandoned  and  the  property 
delivered  over  to  the  judgment  debtor,  or 
if  he  tortiously  regain  the  property  from 
the  officer,  or  receive  it  under  a  delivery 
bond  and  fail  to  produce  it  at  the  time 
stip;alated,  or  do  any  other  act  by  which 
the  levy  is  defeated,  he  ought  not  to 
insist  that  the  judgment  has  been  satis- 
fied, Montgomery  «.  Wayne,  14111.,  373; 
see  Herrick  v.  Swarthout,  73  111.,  340; 
Robinson  ».  Brown,  82111.,  279,  that  such 
a  levy  is  prima  facie  satisfaction;  but,  a 
levy  on  real  estate  sufficient  to  satisfy 
the  judgment  is  no  satisfaction;  Gregory 
V.  Stark,  3  Scam.,  611;  Herrick®.  Swart- 
hout, 72  111.,  340;  Robinson  v.  Brown, 
,82111.,  279. 

(2)  Appeal  perfected  operates  as  a  su 
persedeas.  The  judgment,  decree,  or 
order  appealed  from  can  not  be  carried 
out  pending  the  appeal,  ex  parte 
Thatcher,  2  Gilm.,  167.  An  appeal  is 
taken  when  the  order  allowing  it,  as 
prayed,  is   entered    in  the  trial  court. 


within  the  meaning  of  the  practice  act 
of  1833,  §  33,  Vance  v.  Schuyler,  4  Scam., 
286.  The  appeal  is  inchoate,  however, 
until  bond  is  filed.  The  allowance  of  an 
appeal  is  conditional  and  no  right  is  ac- 
quired under  the  order  allowing  it  and 
no  case  is  pending  in  the  appellate  court 
until  the  appeal  is  consummate  or  per- 
fected by  filing  the  bond  conditioned  for, 
Branigan  o.  Rose,  3  Gilm.,  123;  Owen  v. 
M'Keith,  5  Gilm.,  79;  Simpson  «.  Alex- 
ander, 5  Gilm.,  260;  wherefore,  until 
the  bond  is  filed,  although  the  time  al- 
lowed in  which  to  file  it  has  not  expired, 
execution  may  issue,  Branigan  v.  Rose, 
3  Gilm.,  123.  The  cause  on  appeal  is 
pending  in  the  court  of  review,  by  theory 
of  the  law,  the  moment  the  appeal  bond 
is  executed  and  filed  with  the  clerk  of  the 
trial  court,  Reynolds  v.  Perry,  post,  p. 
534.  If  time  be  given  in  which  to  file 
the  bond,  the  filing  of  a  waiver  of  bond, 
by  appellee,  before  the  expiration  of  the 
time  allowed  and  before  bond  filed,  will 
have  no  effect  whatever,  by  way  of  per- 
fecting the  appeal,  either  to  make  it  the 
duty  of  the  party  seeking  the  appeal  to 
take  steps  to  expedite  the  cause  or  to 
suspend  the  judgment  of  the  court  below. 
The  parties  will  retain  the  precise  atti- 
tude they  maintained  before  waiver  filed, 
Chi.,  P.  &  S.  W.  R.  R.  Co.  v.  Marseilles^ 
104  111.,  91. 
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executed  an  appeal  bond,  with  his  co-appellant  as  security,  conditioned 
in  the  usual  form;  which  appeal  was  afterwards  dismissed. 

This  action  was  brought  upon  the  appeal  bond,  and  the  usual 
breaches  assigned.  To  which  the  appellants  pleaded,  in  bar,  the 
*levy  aforesaid;  and  appellees  replied  thereto,  the  execution  of [*489] 
the  delivery  bond  aforesaid,  perfection  of  the  said  appeal,  dis- 
missal  of  the  same,  and  the  breach  of  the  delivery  bond.  To  which 
replication  appellants  demurred.  The  circuit  court  overruled  the  de- 
murrer, and  appellants  bring  the  cause  to  this  court,  assigning  for 
error  the  overruling  of  the  said  demurrer. 

The  cause  was  heard  before  Theophilus  L.  Dickey,  at  January  term, 
1850,  and  a  judgment  rendered  for  the  appellees,  for  the  sum  of  $1,300 
debt,  and  $602  47,  damages. 

Wilson  &  Wacox,  for  appellants,  cited  4  Mass.,  402;  12  Johnson, 
207-  4  Cowen,  417;  14  Wendell,  260;  2  Lord  Eaymond,  1072;  3 
Scam.,  611;  1  IT.  S.  Digest,  450;  1  A.  K.  Marshall,  15;  7  John  426; 
8  Smedes  &  Marshall,  505;  4  ibid,  459;  7  ibid,  791;  6  Howard,  Miss., 
513;  1  ibid,  64;  12  Johnson,  205;  5  J.  J.  Marshall,  676;  10  Peters 
U.  S.  Rep.,  400. 

R.  S.  Blackwell,  for  appellees,  cited  23  Wendell,  497;  Revised 
Statutes,  306,  sees.  30,  31. 

Treat,  C.  J.  Weed,  Masters  and  Weed  recovered  a  Judgment 
against  Ambrose,  and  an  execution  issued  thereon  was,  on  the  23d  of 
April  1845,  levied  on  personal  property  of  value  sufficient  to  discharge 
the  iudcrment.  On  the  26th  of  the  same  month,  the  property  was  re- 
stored to  Ambrose,  on  his  executing  a  delivery  bond,  with  Root  as 
surety,  conditioned  for  the  return  of  the  property  to  the  sherifl  on  the 
1st  of  June  thereafter.  On  the  28th  of  the  same  month  of  April, 
Ambrose  perfected  an  appeal  from  the  judgment  to  the  supreme  court, 
by  the  execution  of  an  appeal  bond,  with  Root  as  surety.  The  appeal 
was  dismissed  in  December  following.  This  action  was  brought  upon 
the  appeal  bond:  the  breach  assigned  being  the  non-payment  of  the 

It  is  insisted  that  the  levy  amounted  to  a  satisfaction  of  the  judg- 
ment, and  constitutes  a  full  defence  to  the  action.  It  is  well  settled 
that  a  levy  on  the  personal  property  of  the  debtor,  sufficient  m  value 
to  pay  the  judgment,  operates,  while  the  levy  is  undisposed  of,  as  a 
satisfaction  of  the  judgment.  The  property  is  in  the  custody  of  the 
law,  and  beyond  the  control  or  disposition  of  the  debtor.  -L/i.e 
creditor  has  caused  a  seizure  of  enough  *of  the  effects  ol  his[*490J 
debtor  to  discharge  the  judgment,  and  it  is  his  own  fault,  it  he 
does  not  thereby  obtain  an  actual  satisfaction.  Such  a  levy,  however, 
is  not  an  absolute  satisfaction  of  the  judgment,  but  a  satisfaction  sub 
inoclo  only;  because,  until  there  has  been  a  sale,  it  can  not  be  known 
with  any  degree  of  certainty  how  much  maybe  realized  from  the  prop- 
erty. It  may  turn  out  that,  from  prior  liens  on  the  property  or  other 
causes,  the  proceeds  of  the  sale  will  not  be  sufficient  to  pay  the  judg- 
ment. It  would  be  wrong,  therefore,  to  hold  that  the  mere  seizure  o± 
the  property  amounted  to  an  extinguishment  of  the  judgment,  it 
would  be  equally  wrong  to  suffer  the  debtor  to  be  harassed  by  any 
other  proceedings,  until  it  is  ascertained  that  the  levy  is  ineffectual 
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for  the  satisfaction  of  the  judgment.  Until  the  levy  is  disposed  of  by 
a  sale  of  the  property,  or  a  return  of  it  to  the  debtor,  the  seizure  may 
be  treated  as  a  satisfaction  of  the  judgment.  In  the  meantime,  the 
right  of  the  creditor  to  another  execution,  or  to  an  action  on  the  judg- 
ment, is  suspended.  If  he  sues  out  a  fresh  execution,  it  Avill  be  set 
aside,  on  motion;  if  he  brings  an  action  on  the  judgment,  or  on  any 
collateral  security  for  its  payment,  the  levy  may  be  set  up  as  a  defence 
to  the  further  maintenance  of  the  suit.  If  a  sale  of  the  property  fails 
to  produce  a  satisfaction  of  the  judgment,  or  the  property  is  returned 
to  the  debtor,  or  the  levy  is  discharged  from  any  other  cause,  the 
creditor  is  remitted  to  all  of  his  legal  remedies  for  the  enforcement  of 
the  judgment.  These  principles  are  laid  down  in  the  well  considered 
case  of  Green  v.  Burke,  23  Wendell,  490,  where  all  the  leading  au- 
thorities on  this  subject  are  examined. 

In  the  present  case,  the  property  levied  on  was,  by  the  voluntary  act 
of  the  debtor,  withdrawn  from  the  custody  of  the  sheriff,  and  has  never 
been  restored.  The  debtor  is  not  deprived  of  the  possession  or  control 
of  the  property,  and  the  creditor  has  not,  by  virtue  of  the  levy,  the 
right  to  subject  the  property  to  the  payment  of  his  judgment.  Under 
these  circumstances,  the  levy  can  not  be  set  up  as  a  satisfaction  of  the 
judgment.  The  statute  authorizes  a  debtor  to  retain  the  possession  of 
property  seized  on  execution,  by  the  giving  of  a  delivery  bond;  and  if 
the  property  is  not  forthcoming  on  the  day  specified  in  the  bond, 
the  sheriff  may  proceed  with  the  execution  as  if  no  levy  had  been 
made;    and   in   case   sufficient  property  of  the  debtor   can   not  be 

found,  he  may  seize  and  sell  the  property  of  the  surety  in  the 
[*491]*bond.     E.  S.,  ch.  57,  sees.  30  and  31.     Where  property  has 

been  levied  on,  sufficient  in  value  to  discharge  the  judgment,  the 
giving  of  a  delivery  bond  suspends  all  further  proceedings  in  the  case, 
until  the  time  has  elapsed  for  the  return  of  the  property  into  the  cus- 
tody of  the  sheriff.  If  the  property  is  not  restored,  the  sheriff  may 
proceed  with  the  execution  as  if  no  levy  had  been  made,  or  bring  an 
action  on  the  delivery  bond;  or  both  of  these  remedies  may  be  pursued 
at  the  same  time,  although  a  satisfaction  of  one  would  operate  as  a  sat- 
isfaction of  both.  The  perfection  of  the  appeal  superseded  all  of  the 
proceedings  under  the  judgment.  There  was  no  forfeiture  of  the  de- 
livery bond,  until  the  appeal  was  dismissed.  The  obligors,  however, 
might  have  returned  the  property  to  the  sheriff  at  the  time  fixed  by 
the  bond,  and  thereby  discharged  themselves  from  all  liability  on  the 
bond.  On  the  dismissal  of  the  appeal,  and  the  failure  of  the  debtor  to 
restore  the  property,  the  creditor  was  at  liberty  to  sue  out  a  new  execu- 
tion, and  bring  actions  on  the  appeal  and  delivery  bonds.  The  sheriff 
could  not  have  proceeded  to  make  a  fresh  levy  on  the  old  execution, 
because  the  return  day  of  the  process  had  passed. 

The  judgment  of  the  circuit  court  is  afi&rmed,  with  costs. 

Judgment  affirmed. 

Henry  Eaton  v.  Jonathan  S.  Fullett. 

Appeal  from  Jo  Daviess. 

1.  Summons — functus  officio,  on  return.  Where  a  sheriff  has  returned  a  sum- 
mons into  the  court  from  which  it  emanated,  with  his  return  thereon,  his  authority 
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to  execute  it  is  determined,  and  the  force  of  the  writ  is  spent,  and  can  not  be  re- 
vived by  a  re-delivery  of  it  to  him.(l) 

2.  Stipulation  — preventing  waiver.  Although  a  defendant  pleads  to  an  action, 
he  does  not  waive  the  right  to  take  advantage  of  the  want  of  service  of  the  sum- 
mons, if,  by  the  stipulation  of  the  parties,  the  right  to  test  the  validity  of  the  ser- 
vice is  reserved. 

This  was  an  action  of  debt,  commenced  by  the  appellee,  in  the  Jo 
Daviess  circuit  court,  against  the  appellant  and  one  Eudsell.  Appellant 
moved  to  dismiss  the  cause  in  the  circuit  court,  upon  the  agreed  state 
of  facts,  hereafter  set  forth;  which  motion  was  denied  by  the  court, 
Sheldon,  judge,  presiding,  at  the  March  term,  1849.  Upon 
which  appellant  was  ruled  to  plead,  *which  he  did,  and  the[*492] 
cause  proceeded  to  a  hearing,  and  judgment  was  rendered  for 
the  appellee.  Several  exceptions  were  taken  to  the  ruling  of  the  court 
below;  but  as  the  case  was  decided  upon  the  point  reserved,  as  to  the 
sufficiency  of  the  service,  this  alone  will  be  a  sufficient  statenient  of  the 
case. 

The  motion  to  dismiss  was  submitted  to  the  court  upon  this  agreed 
statement  of  facts: 
"  Jon"atha:n"  S.  Fullett,   ) 

V.  y  In  the  Circuit  Court,  March  term,  1849. 

Henry  Eatois",  impleaded,  ) 

^^It  is  agreed  in  this  case,  between  the  parties,  that  the  summons 
was  duly  issued  and  placed  in  the  sheriffs  hands,  on  the  5th  day  of 
September,  1848,  and  made  returnable  on  the  2d  day  of  October,  1848. 
That  the  sheriff,  on  Saturday,  the  30th  day  of  September,  aforesaid, 
not  having  served  said  process,  but  preparatory  to  returning  the  same, 
on  Monday,  the  return  day  thereof,  made  this  indorsement  on  the  writ: 
*  The  within  named  Anson  Eudsell  and  Henry  Eaton  not  found  in  my 
county;  returned  this  2d  day  of  October,  ^48.  M.  B.  Pierce,  sheriff.' 
And  on  Monday  morning,  the  return  day  thereof,  handed  the  same  to 
the  clerk  in  said  court,  or  laid  it  on  his  desk;  thereby  intending  to  re- 
turn the  same.  In  a  short  time  after,  the  plaintiff's  attorney  asked  the 
sheriff  if  he  had  executed  the  process  on  Eaton;  being  answered  he  had 
not,  the  attorney  directed  the  sheriff  where  he  might  be  found,  and 
wished  him  to  go  and  serve  the  writ  on  him.  The  attorney  then  picked 
up  the  writ  from  the  clerk's  table,  and  handed  it  the  sheriff,  who 
erased  the  return  made  on  Saturday,  and  proceeded  immediately  to 
execute  the  same,  and  return  it  as  indorsed. 

"  M.  Y.  JoHN"SO]sr,  plaintiff's  attorney. 
"  T.  jy^\]^mo^j),  for  defendant  Eaton.'' 

"  It  is  agreed  in  the  foregoing  statement  of  facts,  if  the  court  shall 
be  of  opinion  that  the  process  has  been  legally  served  on  the  defendant, 
that  he  shall  be  ruled  to  plead;  if,  on  the  other  hand,  the  court  shall 
be  of  opinion  that  process  has  not  been  legally  served,  that  the  suit 
is  to  be  dismissed  at  plaintiff's  cost:  either  party  to  have  the  right  to 
except. 

''  Drummond,  for  Eaton. 

"IsL  Y.  JoHxsoN,  attorney  for  plaintiff." 

*J.  P.  Hoge,  for  appellant.     M.  Y.  JoHisrsoN,  for  appellee.  [*493] 

(1)  See  Gamer  v.  Willis,  Breese,  290    to  executions, 
and  note  2,  for  like  rulings  in  respect 
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Treat,  C.  J.  By  the  agreement  of  the  parties  the  right  of  the 
plaintiff  to  proceed  with  the  case  was  made  to  depend  on  the  validity 
of  the  service  of  process  on  the  defendant.  They  stipulated  that  the 
suit  should  be  dismissed,  if  the  defendant  had  not  been  legally  served 
Avith  process.  They  referred  that  single  question  to  the  court,  with 
liberty  to  either  party  to  except  to  the  decision.  We  think  the  court 
erred  in  not  sustaining  the  motion  to  dismiss.  There  was  no  valid 
service  of  process  on  the  appellant.  Before  the  service  was  made,  the 
sheriff  returned  the  summons  into  the  court  from  which  it  emanated, 
with  the  indorsement  that  the  defendants  were  not  to  be  found  in  the 
county.  He  thereby  parted  with  all  control  over  the  process,  and  his 
authority  to  execute  it  was  fully  determined.  The  force  of  the  writ 
was  wholly  spent,  and  could  not  be  revived  by  again  delivering  it  to 
the  sheriff.  The  delivery  of  the  summons  conferred  no  new  authority , 
on  the  sheriff,  and  his  acts  under  it  were  nullities.  But  it  is  insisted, 
that  the  defendant,  by  pleading  to  the  action,  waived  all  right  to  take  1 
advantage  of  the  want  of  service.  How  that  might  be,  but  for  the 
stipulations  of  the  parties,  we  will  not  now  undertake  to  decide.  But 
there  was  an  express  agreement  that  the  suit  should  be  dismissed,  if 
there  was  no  legal  service  of  process;  and  that  an  exception  might  be 
taken  to  the  decision  of  that  question.  This  amounted  to  a  reserva- 
tion of  the  right  to  test  the  validity  of  the  exception,  by  appeal  or 
writ  of  error.  The  appellant  has  the  right,  by  force  of  the  agreement, 
to  assign  the  decision  for  error. 

The  judgment  of  the  circuit  court  is  reversed,  with  costs. 

Judgment  reversed. 

[*494]  *Samuel  S.  Guyer  v.  Lemuel  Andrews. 

Error  to  Bock  Island. 

1.  Officer  de  facto  —  collector  of  tax.  A  collector  of  taxes,  although  lie  may 
not  have  taken  an  oath  of  office  in  the  manner  prescribed  by  the  statute,  may  be  an 
officer  de  facto,  so  far  as  the  public  and  third  persons  are  concerned,  while  he 
retained  the  office  and  exercised  the  duties  of  it.(l) 

Cited  —  Leachman  v.  Dougherty,  81  de  facto  is  one  who  has  the  reputation 

ni.,  324.  of  being  the  officer  he  assumes  to  be,  in 

(1)  To  the   same  purpose,   People   v.  the  exercise  of  the  functions  of  the  office 

Ammon,  5  Gilm.,  105.  and  yet,  in  point  of  law,  may  not  be  en- 

Every  exercise  of  the  functions  of  an  titled  to  the  office.  Until  such  an  officer 
officer  does  not  per  se  constitute  the  is,  in  some  lawful  way,  adjudged  to  hold 
actor  a  usurper  or  a  criminal.  He  may  the  office  and  perform  its  duties  without 
perform  the  duties  of  the  office,  under  authority  of  law,  his  acts  must  be  re- 
claim and  color  of  an  appointment,  garded  as  valid,  Mapes -y.  People,  69  111., 
without  being  actually  qualified  in  law  523;  Barlow  v.  Standford,  82  111.,  298; 
so  to  act;  in  which  case  he  is  an  officer  Trumbo  v.  People,  75  111.,  561.  To  con- 
de  facto.  He  is  one  who  has  the  reputa-  stitute  such  an  officer  there  must  be  some 
tion  of  being  the  officer  he  assumes  to  color  of  right  to  the  office,  an  acquies- 
be  and,  yet,  is  not  a  good  officer,  in  point  cence  on  the  part  of  the  public  for  such 
of  law;  i.  e.,  he  is  one  who  actually  per-  a  length  of  time  as  to  authorize  the  pre- 
forms the  duties  of  an  officer,  with  sumption,  at  least,  of  a  colorable  elec- 
apparent  right  and  under  claim  and  tion  or  appointment,  Pritchett  v.  People, 
color  of  an  appointment  or  election,  1  Gilm.,  525;  as  where  the  proper  ap- 
Binm.  on  Sheriffs,  etc.,  p.  10,  citing  pointing  power  in  a  town  shall  meet  and 
Brown  v.  Lunt,  37  Me.,  437;  Parker  v.  determine  when  there  is  a  vacancy  in  the 
Kett,  1  L.  Raym.,  658;  King  i;.  Corp.  of  office  of  assessor,  by  a  failure  to  elect  one 
Bedford  Level,  6  East,  368.     An  officer  and  appoints  one  who  qualifies,  People  t>. 
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2.  Officer  —  special.  Where  the  jurisdiction  of  an  officer  is  of  a  special  and 
particular  character,  a  person  acting  under  a  warrant  from  him,  in  order  to  justify 
himself,  must  show  that  the  officer  who  issued  the  warrant  acted  within  his  juris- 
diction, and  was  authorized  to  act  in  the  particular  case. (2) 

3.  Collector  OF  TAXES — justification.  A  collector  need  not  show  the  copy  of 
the  assessment  list  in  justification  of  his  acts,  until  he  has  laid  the  foundation  for 
it,  by  showing  the  original  assessment. 

This  was  an  action  of  trespass,  tried  before  a  Justice  of  the  jDeace  of 
Eock  Island  county,  and  taken  by  appeal  to  the  circuit  court.  On  the 
itrial  in  the  circuit  court,  Andrews,  who  was  plaintiff  below,  proved 
:that  Guyer  took  certain  personal  property  from  him,  and  proved  its 
value.  Guyer  then  proved,  that  at  the  time  of  the  taking  of  such 
personal  property,  he  was  the  acting  collector  of  taxes  for  said  county, 
where  the  property  was  taken;  and  for  the  purpose  of  justifying  the 
taking  such  property  for  the  non-payment  of  taxes,  he  introduced  the 
assessor's  book  of  said  county,  for  the  year  1849.  He  proved  that 
William  Holloway  was  the  acting  assessor  for  said  county  for  that  year; 
that  the  said  book  was  returned  to  the  ofl&ce  of  the  clerk  of  the  county 
commissioners'  court,  as  the  assessor's  return  of  the  valuation  of  the 
taxable  property  for  1849  in  that  county,  and  that  the  book  now 
belonged  to,  and  constituted  a  part  of  the  records  of  the  office  of  the 
county  court.  The  book  purported  to  contain  the  assessment  so  made 
by  the  said  Holloway. 

On  the  first  page  of  the  book  was  attached  an  affidavit,  in  these 
words: 

''  State  of  Illinois,  } 
Eock  Island  county,  j 

"I,  William  Holloway,  do  solemnly  swear  that  I  will  faithfully, 

Lieb,  85  Ill.,484.     The  acts  of  an  officer  561;  Sharp  v.  Thompson,  100  111.,  447; 

de  facto  can  not  be  inquired  into  collat-  wherefore,  such  an  officer  can  claim  no 

erally  and  are  as  binding  as  those  of  an  thing  for  himself.  People  v.  Weber,  89 

officer  de  jure,  until  he  is  ousted  by  a  111.,  347;  so,  when  one  claims  a  right  as 

proper    proceeding    for    that    purpose,  an  officer,  de  virtute  officii  he  must  show 

Public  policy  and  the  interests  of  com-  that  he  is  legally  entitled  to  act  —  that 

munity  demand  such  a  rule,  Pritchett  v.  he  is  an  officer  de  facto  and  de  jure,  Peo- 

People,    1    Gilm.,    525;    Culbertson    v.  pie  v.  Weber,  89  111.,  343,  as  where  he 

Galena,  2  Gilm.,  129;  Sullivan  v.  State,  attempts  to  justify  his  acts  done  by  vir- 

66  111.,  75;  Mapes  v.  People,  69  m.,523;  tue  of  office,  Ca.se  v.  Hall,  21   111.,  632; 

Trumbo  v.  People,  75  111.,  561;  Barlow  Gilligan  v.  Stevens,  4  Bradw.,  401;  or,  if 

'V.  Standford,  82  111.,  298;  People  v.  Lieb,  he  sues  or  defends  in  his  own  right  as  a 

85  111.,  484.     In  the  same  way  the  title  public  officer.  People  v.  Weber,  89  111., 

of  the  officer  de  facto  to  the  office  can  347. 

not  be  inquired  into  collaterally.  People  (2)  The   collector's   warrant    was   de- 

«.  Weber,  89  III.,  347,  and  parol  evidence  signed  to  and  does  not  confer  the  same 

is  competent  and  sufficient,  in  any  col-  authority  as  a  fi.  fa.,  and,  when  regular 

lateral  proceeding,  to  show  that  a  person  and  fair  on  its  face,  it  protects  the  officer 

•was  acting  as  an  officer  at  a  given  time,  executing  it  and  those  acquiring  rights 

People  V.  Ammons,  5  Gilm.,  105.     This  ^naer  it,  to  the  same  extent  and  in  the 

distmction  is,  however,  to  be  made;  the  game  manner  and  with  like  effect,  as  an 

acts  of  an  officer  de  jure  are  valid  and  execution,  Hill  v.   Higley,  25  111.,  156. 

effectual  every  where  within  the  limits  ^   coUector,    or   any    other  ministerial 

of  his  authority,  while  the  acts  of  a  de  officer,  will  not,  however,  be  protected  by 

facto  officer  are  valid  only  so  far  as  the  ^uch  warrant  if  he  shall  have  knowledge 

nghts  of  the  public  and  of  third  persons,  of  facts  which  render  it  void,  Leachman 

having  an  interest  in  such  acts,  are  in-  ^   Dougherty   81  111     324. 

volved,   People  v.  Weber,  86  111.,  283;  '  To  the   same   purpose   see   Lattin   v. 

S   C,  89  111.,  347;  Coles  Co.  v.  Allison,  Smith,  Breese,  284,  note  2,  and  see  Black 

23  III.,  437;  Trumbo  v.  People,  75  III.,  ^,   Ankeny,  Breese,  144,  note  2. 
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■ ; ' 

diligently  and  impartially  perform  all  the  duties  required  of  me  by 
law,  as  assessor  of  taxable  property  in  the  county  of  Eock  Island,  and 
that  I  will  in  no  instance  value  any  lands  as  low  as  at  three  dollars  per 

acre,  which  I  believe  to  be  worth  more." 
[*495]*The  oath  was  taken  before  the  assessor  entered  upon  the  duties 
of  his  office.     The  affidavit  was  not  attached  to  the  said  book 
until  April  12,  1850,  but  was  left  in  the  clerk's  office. 

Guyer  then  offered  the  book  in  evidence,  and  offered  to  read  there* ' 
from  the  assessment  against  Andrews,  but  the  court  excluded  this-ii 
evidence  from  the  jury.  Judgment  was  rendered  against  Guyer  fori 
$47.  A  motion  for  a  new  trial  was  made  and  overruled.  The  causal  •{ 
was  heard  before  Kellogg,  judge,  at  May  term,  1850. 

The  assignment  of  errors  questions  the  correctness  of  the  decision  i 
of  the  court,  in  excluding  the  assessment  as  evidence  for  the  collector/  . 
Guyer. 

J.  Manning,  for  plaintiff  in  error.  N.  H.  Purple,  for  defendant 
in  error. 

Oaton,  J.  Although  there  may  be  no  difference,  in  substance, 
between  the  oath  prescribed  by  the  act  of  1845  and  that  of  1849,  yet 
we  are  not  prepared  to  say  that  the  taking  of  the  former  was  a  com- 
pliance with  the  latter  law.  When  the  legislature  changed  the  form 
of  the  oath,  that  change  became  a  material  although  it  may  not  have 
been  a  substantial  one.  But,  notwithstanding  the  collector  did  not 
take  the  oath  prescribed  by  the  statute,  we  think  as  an  officer  de  facto 
he  could  make  an  assessment  which  was  binding,  so  far  as  the  public 
and  third  persons  were  concerned. 

It  is  true,  that  the  law  of  1849  provides  that  "  a  refusal  or  neglect 
of  the  treasurer  to  qualify  and  act  as  assessor,  shall  vacate  his  office  as 
treasurer,  and  the  county  court  shall  thereupon  appoint  some  suitable 
person  to  fill  such  vacancy,  who  shall  hold  his  office  until  his  successor 
is  elected  and  qualified;"  still,  so  long  as  he  retained  the  office,  and 
exercised  the  duties  of  it,  he  was  an  officer  in  fact.  It  was  no  part  of 
the  collector's  duty  to  inquire  and  determine  whether  the  assessor  was 
rightfully  in  office,  and  had  duly  qualified  or  not.  So  long  as  the 
county  court,  the  tribunal  appointed  by  law  for  that  purpose,  did  not 
treat  the  office  as  vacant,  and  fill  it  by  appointment,  it  was  not  for  the 
collector  to  refuse  to  perform  his  duty,  because  he  might  con- 
[*496]ceive  that  the  assessor  had  not  taken  the  proper  official  oath.  *It 
was  enough  for  the  collector  to  know,  that  the  assessment  was 
duly  made,  by  an  acting  assessor,  who  was  in  the  open  and  notorious 
exercise  of  the  duties  of  the  office.  He  was  no  more  bound  to  inquire 
whether  the  assessor  had  been  duly  qualified,  than  he  was  to  see  that 
the  clerk,  who  furnished  him  with  the  copy  of  the  assessment,  had 
taken  his  proper  official  oath.  The  case  of  Tlie  People  v.  Collins,  7 
John.  E.,  549,  is  in  point.  There,  commissioners  of  highways,  before 
they  entered  upon  the  duties  of  their  office,  Avere  required  to  take  an 
oath,  which  should  be  filed  with  the  town  clerk,  and  the  law  provided 
that  a  neglect  to  do  so  should  be  deemed  a  refusal  to  serve  in  the 
office,  and  that  the  town  might  proceed  to  choose  others.  The  com- 
missioners, without  having  taken  and  filed  the  oath,  as  required,  laid 
out  a  road,  but  the  town  clerk  refused  to  record  the  survey;  insisting 
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that  their  office  was  vacant,  for  the  reason  that  they  had  not  taken 
and  filed  the  oath,  and  that  they  could  not  act.  The  court,  however, 
decided  that  they  were  officers  de  facto,  and  as  such,  their  acts  were 
good,  and  compelled  the  clerk  to  record  the  survey  of  the  road. 

Another  question  is  raised  by  the  defendant  in  error,  and  that  is, 
admitting  the  assessment  to  have  been  valid,  still  the  book  offered 
showing  the  assessment  was  immaterial,  as  the  collector  could  only 
justify  himself  under  the  warrant  of  authority  by  virtue  of  which  he 
collected  the  tax,  and  behind  which  it  was  not  necessary  for  him  to 
go.  The  county  clerk  is  required  to  deliver  to  the  collector  a*  copy  of 
the  list  of  taxable  proj)erty  returned  by  the  assessor,  and  this  consti- 
tutes his  authority  for  collecting  the  tax.  The  jurisdiction  of  the 
clerk  to  issue  this  warrant  of  authority  to  the  collector,  is  of  a  special 
and  particular  character,  and  the  law  is  well  settled,  that  he  who 
would  justify  himself,  when  acting  under  such  a  warrant,  must  show 
that  the  officer  issuing  it  acted  Avithin  his  jurisdiction,  and  was  au- 
thorized to  issue  it  in  the  particular  case.  This  rule  has  been  often 
applied  to  the  cases  of  warrants  issued  for  the  collection  of  taxes,  by 
particular  persons  or  officers,  whose  duty  it  was  to  issue  such  warrants 
when  a  proper  assessment  had  been  made.  Suydam  v.  Keys,  13  John. 
E.,  44;  Brewster  v.  Hyde,  7  N.  H.  K.,  209.  Here  the  clerk  had  no 
authority  to  issue  the  copy  of  the  assessment  list,  unless  an  as- 
sessment had  been  made.  *The  book  which  was  ruled  out  by[*497] 
the  court,  was  the  original  assessment  list,  and  was  of  indispen- 
sable importance  to  the  defendant  below;  for,  without  it  the  copy  under 
which  he  must  have  acted,  was  issued  by  the  clerk  without  authority, 
and  could  not  justify  the  collector.  It  is  true,  the  collector  did  not 
show  the  copy  of  the  assessment  list,  nor  was  he  bound  to  do  so,  until 
he  had  been  permitted  to  lay  the  foundation  for  it,  by  showing  the 
original  assessment. 

The  judgment  is  reversed,  with  costc,  and  the  cause  remanded. 

Judgment  reversed. 
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1.  Contract  —  act  unlawful.  Courts  will  not  lend  their  aid  to  enforce  a  con- 
tract, entered  into  with  a  view  of  carrying  into  effect  any  thing  that  is  prohibited 
by  law.  But  an  agreement  which  provides  that  if  certain  conditions  are  not  com- 
plied with  by  one  of  the  parties,  that  the  other  would  have  the  right  to  enter  and 
take  possession  of  certain  premises,  and  should  not  be  regarded  as  a  trespasser,  nor 
his  entry  as  anywise  unlawful  in  case  force  should  be  necessary  to  obtain  posses- 
sion, is  not  an  agreement  to  do  an  unlawful  act.(l) 

2.  Trespass  —  replication  de  injuria.     If  greater  force  was  used  than  was  nec- 

CiTED  —  Page  V.  De  Puy,  40  111.,  506;  such  force  as  may  be  necessary,  in  so 

Fabri  v.  Bryan,  80  111.,  182.  doing,  and  to  regain  and  re-possess  the 

(1)  Where  a  lease  contains  a  license  to  premises,  in  case  the  tenant  holds  over, 

the  landlord,  his  agent,  attorney  or  as-  the  landlord  may  enter  and  remove  the 

signs   to   enter   into   possession  of   the  tenant  therefrom,  and  is  not  guilty  of  a 

leased  premises,  with  or  without  process  trespass  if  he  use  no  more  than  neces- 

of  law  and  expel  or  remove  the  tenant  sary  force,  Page  v.  De  Puy,  40  111.,  506; 

or  occupant  of  the  premises,  and  to  use  Fabri  v.  Bryan,  80  111.,  182. 
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essary,  in  taking  such  possession,  the  party  offended  against  should  reply  the  ex- 
cess, or  give  evidence  thereof,  under  the  general  replication  of  de  injuria.i^) 

3.  Breach  of  peace  —  liability.  A  party  acting  under  such  an  agreement  would 
still  be  liable  criminally,  for  a  breach  of  the  peace. 

This  was  an  action  of  trespass  for  an  assault  and  battery,  brought  in 
the  Kane  circuit  court,  by  Ambrose  against  Eoot  and  several  others. 
The  defendants  pleaded  not  guilty,  and  several  pleas  in  bar.  The  fifth 
plea  sets  up  two  instruments  in  writing  for  the  sale  of  certain  premises 
liy  Root  to  Ambrose;  in  the  second  of  which  agreements  it  is  cov- 
enauted'between  Ambrose  and  Root,  that  if  Ambrose,  by  a  day  named, 
made  default  in  paying  a  certain  instalment,  that  Root  "  might  enter 
and  take  possession  of  the  premises,  using  all  the  force  necessary  to  ob- 
tain the  actual  possession  thereof;  and  such  entry  should  not  be  re- 
garded as  a  trespass,  nor  sued  for  as  such,  nor  in  anywise  unlaw- 
[*498]ful;"  and  that  Ambrose  made  default  in  the  payment  of  *the 
money,  and  thereupon  Root,  and  the  other  defendants,  as  his 
servants  and  assistants,  took  possession  of  said  premises,  using  all  the 
force  necessary  for  that  purpose,  and  no  more.  To  this  plea  plaintiffs 
below  demurred,  and  Caton,  justice,  presiding,  overruled  the  demurrer. 
The  plaintiff  below  brought  the  case  to  this  court. 

B.  S.  Morris  and  R.  S.  Blackwell,  for  plaintiff  in  error.  I.  G. 
WiLSOK,  for  defendants  in  error. 

Trumbull,  J.  This  was  an  action  for  trespass,  for  an  assault  and 
battery  of  the  plaintiff.  The  defendant  pleaded  among  other  defences, 
certain  articles  of  agreement  between  the  plaintiff  and  the  said  Anson 
Root,  from  which  it  appears  that  the  former  purchased  of  the  latter  an 
interest  in  certain  mill  property,  for  which  he  was  to  pay  in  instal- 
ments, and  of  which  he  took  possession.  The  last  article  of  agreement, 
which  extends  the  time  for  payment  as  fixed  by  the  first,  contains  this 
clause:  "  in  default  of  paying  said  instalment  on  or  before  the  said  23d 
day  of  July,  the  said  Ambrose  covenants  and  agrees  to  and  with  the 
said  Root,  that  he,  said  Root,  may  enter  and  take  possession  of  said 
mill,  using  all  the  force  necessary  to  obtain  the  actual  possession  thereof; 
and  such  entry  shall  not  be  regarded  as  a  trespass,  nor  sued  for  as  such, 
nor  in  anywise  unlawful."  The  agreements  are  set  out  at  length  in 
the  plea,  which  then  alleges  that  the  plaintiff  did  not  pay  the  said  in- 
stalment; that  the  said  Anson  Root  and  the  other  defendants,  as  his 
servants  and  assistants,  and  at  his  request,  entered  and  took  possession 
of  said  mill,  using  no  more  force  than  was  actually  necessary  to  enter 
and  take  possession  thereof;  in  doing  which  they  did  necessarily  a  little 
beat  and  ill  treat  the  plaintiff,  which  are  the  same  trespasses  complained 
of.  To  this  plea  the  plaintiff  demurred,  and  the  overruling  of  the  de- 
murrer is  the  only  question  in  the  case. 

An  objection  of  a  formal  character  is  first  taken  to  the  plea,  that  it 
does  not  distinctly  allege  that  the  plaintiff  resisted  the  defendant,  An- 
son Root,  in  taking  possession  of  the  mill.  It  avers,  that  the  injury 
complained   of,  was  occasioned  in  taking   the   possession,    and  that 

(2)  Following   Ayres  v.  Kelley,  ante,     der  the  statute  regulating  forcible  entry 
17;  see  notes  to  that  case.     In  trespass     and  wrongful  detainer,  Page«.  De  Puy, 
quare  clausum  fregit,  an  owner  can  not,     40  111.,  506;  Reader  v.  Purdy,  41  111., 
under  plea  liberum  tenemfentum,  justify     279. 
an  entry  which  would  be  actionable  un- 
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no  more  force  was  used  than  was  *actually  necessary  to  accom-[*499] 
plish  that  object.  Had  the  plaintiff  not  violated  his  engage- 
ment, by  attempting  to  withhold  the  possession  of  the  mill,  there  would 
have  been  no  necessity  to  use  violence  towards  him;  and  if  there  was 
no  such  necessity,  the  plea  was  untrue,  and  issue  might  safely  have 
been  taken  upon  it.  In  point  of  form  we  do  not  think  the  plea  obnox- 
ious to  a  general  demurrer.  But  the  main  objection  taken  to  the  plea 
is,  that  it  sets  up  an  agreement  that  is  illegal  and  void.  The  principle 
is  admitted,  that  a  court  will  not  lend  its  aid  to  enforce  a  contract, 
entered  into  with  a  view  of  carrying  into  effect  any  thing  that  is  pro- 
hibited by  law.  But  is  this  such  an  agreement,  or  had  the  parties  to 
it  a  violation  of  the  law  in  contemplation,  when  it  was  made  ?  It 
simply  provides  that  Anson  Eoot,  who,  if  the  agreement  were  not  com- 
plied Avith  by  the  plaintiff,  would  have  the  right  to  enter  and  take 
possession  of  the  mill,  should  not  be  regarded  as  a  trespasser,  nor  his 
entry  as  anywise  unlawful,  in  case  force  should  be  necessary  to  enable 
him  to  obtain  the  possession. 

This  was  not  an  agreement  to  do  an  unlawful  act.  It  can  not  be 
supposed  that  the  parties  had  it  in  contemplation  at  the  time  of  execu- 
ting the  contract,  that  the  plaintiff  would  wrongfully  attempt  to  retain 
the  possession,  or  that  there  would  be  any  occasion  to  resort  to  force  to 
put  him  out.  The  agreement  was  not  made  for  the  purpose  of  com- 
mitting an  illegal  act,  nor  with  a  knowledge  that  one  would  be  com- 
mitted, and  had  the  defendant  complied  with  his  obligation,  as  the  law 
will  presume  was  his  intention  at  the  time,  none  would  have  followed. 
If  greater  force  was  used  than  was  necessary,  the  plaintiff  could  have 
rei^lied  the  excess,  or  given  evidence  of  it,  according  to  the  authority 
of  the  case  of  Ayres  v.  Kelley,  ante,  page  17,  under  the  general  repli- 
cation of  de  injuria. 

This  agreement  does  not  release  the,  defendants  from  a  prosecution 
for  a  breach  of  the  peace,  if  they  committed  one,  but  it  does  release 
them  from  the  payment  of  damages  to  the  plaintiff,  for  injuries  that 
may  necessarily  have  been  inflicted  upon  him,  in  obtaining  that  posses- 
sion, to  take  which  he  had  expressly  authorized  one  of  the  def  endants^ 
Anson  Root,  and  by  necessary  implication,  the  other  defendants  acting 
under  his  direction.  At  the  common  law,  whenever  a  right  of  entry 
existed,  the  disseizee  might  lawfully  regain  the  possession  by 
force.  1  Chitty^s  *Gren.  Practice,  646.  In  the  case  of  Hyatt  v.  [*500] 
Woods,  4  John. ,  150,  the  court  says  :  "if  the  entry  in  such  case  be 
with  a  strong  hand  and  a  multitude  of  people,  it  is  an  offence  for  which 
the  party  entering  must  answer  criminally;  but  it  would  be  absurd  to 
say  that  he  must  also  be  responsible  in  damages,  as  for  an  injury  to 
the  person  who  has  no  right,  but  is  himself  a  wrongdoer." 

Under  our  statute  of  forcible  entry  and  detainer,  a  party  having  by 
law  a  right  of  entry,  has  no  authority  to  make  such  entry  by  force; 
but  this  statute  provides  a  civil  remedy,  which  the  wrongdoer  in  pos- 
session may  at  any  time  waive.  My  neighbor  has  no  right  to  break 
open  my  dwelling  and  take  therefrom  my  watch,  yet  if  I  authorize  him 
to  do  it,  the  act  becomes  lawful,  and  he  is  released  from  any  liability 
to  me  in  so  doing.  So  in  this  case.  Root  had  no  right  by  force  to  enter 
and  turn  the  plaintiff  out  of  the  mill,  yet  the  plaintiff  having  given  him 
authority  to  make  the  entry,  using  all  the  force  necessary  to  obtain  the 
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actual  possession,  such  entry  by  force  became  lawful  as  to  the  plaintiff,  i 
and  he  can  not  recover  damages  for  that  which  was  done  by  his  own! 
authority,  nor  can  he  complain  that  he  was  pushed  aside,  when  he 
wrongfully  stood  in  the  way.  Had  the  agreement  been  made  with  a 
view  to  authorize  the  beating  of  the  plaintiff,  it  might  have  been  void 
t)ecause  of  the  unlawfulness  of  the  act,  but  it  was  made  for  the  purpose 
of  accomplishing  a  lawful  object  in  a  lawful  manner  —  that  is,  to  enable 
the  defendant,  Eoot,  by  the  consent  of  Ambrose,  to  take  the  possession 
of  his  own  premises.  But  for  the  unforeseen  wrongful  act  of  the  plain- 
tiff himself,  nothing  unlawful  would  have  followed  the  carrying  of  the 
agreement  into  execution. 

The  following  distinction  has  been  taken  as  to  when  a  promise  to 
indemnify  against  a  trespass  will  or  will  not  be  valid :  "  If  an  act  directed 
or  agreed  to  be  done,  is  known  at  the  time  to  be  a  trespass,  an  express 
promise  to  indemnify  would  be  illegal  and  void;  but  if  it  was  not 
known  at  the  time  to  be  a  trespass,  the  promise  of  indemnity  is  a  good 
and  valid  promise.^'  Stone  v.  Hooker,  9  Cowen,  154;  Coventry  v.  Bar- 
ton, 17  John.,  142. 

The  judgment  of  circuit  court  is  affirmed. 

Judgment  affirmed. 

[*501]         *Elizabeth  Ballard  v.  Patrick  M'Carty. 
Error  to  Jo  Daviess  County  Court. 

1.  Afp'EAJj— from  justice — heard  on  merits.  On  an  appeal  from  a  justice  of  the 
peace,  the  circuit  court  is  to  hear  the  case  on  its  merits,  unless  it  shall  appear 
from  the  evidence  that  the  justice  had  no  jurisdiction  over  the  subject  matter  of 
the  action.  (1) 

2.  Same — when  dismissed.  An  appeal  from  the  decision  of  a  justice  of  the 
peace  should  not  be  dismissed,  until  it  appears  from  the  evidence  that  the  matter 
litigated  was  without  the  jurisdiction  of  the  justice.(2) 

This  was  an  action  commenced  by  appellant  against  appellee,  before 
a  justice  of  the  peace  in  Jo  Daviess  county.  A  judgment  was  obtained 
before  the  justice  of  the  peace  by  appellant,  for  fifteen  dollars.     An 

CrrED — Hough  ■«.  Leonard,  12X11.,  456;  appears,  from  the  evidence,  that  the  jus- 
Clark  ?).  Whitbeck,  14111.,  393;  Swing-  tice  had  no  jurisdiction  of  the  subject 
ley  V.  Haynes,  22  111.,  214.  Approved  matterof  the  controversy,  Rogers  i).Blan- 
— O.  &  M.  R.  R.  Co.  -«.  M'Cutchin,  29  chard,  2  Gilm.,  335;  Hough  v.  Leonard, 
111.,  9;  Marshall  v.  Pope,  29  111.,  441.  12  111.,  456,  and  see  note  to  edit.,  1886; 

(1)  Stat.,  1838-9,  p.  241,  §  4;  R.  S.,  Clark®.  Whitbeck,  14111.,  393;  Vaughan 
1845,  p.  325,  §§  66-7;  R.  S.,  1874,  p.  v.  Thompson,  15111.,  39;  EwbanksiJ.  Ash- 
648,  §1  72-3;  Cothran's  Stat.,  eh.  79,  ley,  36  111.,  177;  Happel  v.  Brethauer, 
§§72-3.  70  111.,  166.     The   object  is  to  give  a 

(2)  On  the  hearing  of  an  appeal  from  trial  de  novo,  as  though  there  had  been 
a  judgment  rendered  by  a  justice  of  the  no  prior  hearing,  Swingley  v.  Haynes, 
peace,  in  the  circuit  court,  the  question  22  111. ,  214,  awarding  a  speedy,  fair  and 
of  jurisdiction  does  not  depend  on  the  full  trial,  without  regard  to  form  or 
amount  of  the  claim  filed  with  the  jus-  technicalities,  Vaughan  «.  Thompson,  15 
tice.  The  amount  actually  due  the  HI.,  39,  and  the  circuit  court  has  no  au- 
plaintifE  is  the  true  test  of  the  jurisdic-  thority  to  determine  the  justice  of  the 
tion,  and  that  is  to  be  ascertained  by  evi-  Peace  was  without  jurisdiction  until  the 
dence,  and  not  by  reference  to  the  papers  evidence  is  heard,  Swingley  v.  Haines, 
or  proceedings  before  the  justice.  The  24  111.,  144;  Marshall  v.  Pope,  29  HI., 
statute  requires  an  appeal  case  to  be  441;  Cairo  &  St.  Louis  R.  R.  Co.  «. 
heard  and  decided  on  its  merits,  in  a  Murray,  82  111.,  76. 

summary  manner,  unless  it  aifirmatively 
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appeal  was  prayed  by  appellee  to  the  Jo  Daviess  county  court.  On 
motion  of  appellee,  Hugh  T.  Dickey,  Judge,  presiding,  the  court  dis- 
missed the  appeal,  for  the  want  of  jurisdiction  in  the  Justice  of  the 
peace.  Ballard  appealed  from  the  decision  of  the  Jo  Daviess  county 
court. 

J.  P.  Stevens  and  N.  Y.  Johnson,  for  appellant.  Thompson* 
Cambell,  for  appellee. 

Treat,  C.  J.  This  action  was  commenced  before  a  Justice  of  the 
peace.  The  writ  required  the  defendant  to  "  answer  the  complaint  of 
Elizabeth  Ballard,  for  trespass  and  damages,  by  entering  and  driving 
the  stock  of  the  plaintiff  out  of  a  certain  field  or  farm,  which  the  said 
plaintiff  rented  of  the  said  defendant."  The  defendant  filed  an  affi- 
davit for  a  change  of  venue,  in  which  he  described  the  suit  as  an  action 
of  trespass  to  personal  property.  The  suit  was  so  entered  on  the 
docket  of  the  Justice  who  tried  the  case.  A  trial  resulted  in  a  Judg- 
ment for  the  plaintiff  for  fifteen  dollars.  On  appeal,  the  court  dis- 
missed the  suit,  for  the  want  of  Jurisdiction  in  the  Justice. 

We  think  the  court  erred  in  sustaining  the  motion  to  dismiss.  A 
Justice  of  the  peace  has  Jurisdiction  in  actions  of  trespass  to  personal 
property.  It  was  held  in  the  case  of  Rogers  v.  Blanchard,  2 
Gilman,  335,  that  in  cases  of  appeal,  the  question  of  *Jurisdic-[*502] 
tion  was  not  to  be  determined  by  reference  to  the  process  issued 
by  the  Justice,  but  by  the  facts  of  the  case  as  established  by  the  evi- 
dence; in  other  words,  that  it  was  the  duty  of  the  court  to  hear  the 
case  on  the  merits,  without  regard  to  the  proceedings  before  the  Jus- 
tice, unless  it  appeared  from  the  evidence  that  he  had  no  Jurisdiction 
of  the  subject  matter  of  the  action.  The  law,  under  which  that  de- 
cision was  made,  is  substantially  incorporated  into  the  Revised  Stat- 
utes. R.  S.,  ch.  59,  sees.  66  and  67.  The  phraseology  is  somewhat 
variant,  but  the  two  statutes  being  in  substance  alike,  ought  to  receive 
the  same  construction.  The  principle  of  the  statute  is,  that  a  cause  is 
to  be  heard  and  determined  in  the  appellate  court  on  the  merits,  with- 
out reference  to  informalities  or  irregularities  in  the  process  or  pro- 
ceedings before  the  Justice,  unless  it  affirmatively  appears  that  the 
Justice  had  no  Jurisdiction  of  the  subject  matter  really  litigated  before 
him.  Where  the  facts  show  that  the  Justice  had  Jurisdiction  of  the 
matter  actually  in  controversy  before  him,  the  cause  is  to  be  retained 
and  decided  according  to  the  Justice  of  the  case.  In  the  present  case, 
the  process  left  it  doubtful  whether  the  action  was  brought  to  recover 
damages  for  a  trespass  to  the  plaintiff's  close,  or  for  a  trespass  to  per- 
sonal property  found  therein.  But  the  proceedings  sufficiently  indi- 
cated what  was  the  subject  matter  of  the  controversy.  The  defendant, 
as  well  as  the  Justice,  understood  it  to  be  an  action  of  trespass  to  i)er- 
sonal  property.  We  think  the  case  was  clearly  within  tlie  scope  and 
design  of  the  statute.  At  all  events,  the  court  should  not  have  dis- 
missed the  action  until  it  appeared  from  the  evidence,  that  the  subject 
matter  of  the  litigation  was  without  the  Jurisdiction  of  the  Justice. 

The  Judgment  must  be  reversed,  with  costs,  and  the  cause  remanded 
for  further  proceedings. 

Judgment  reversed. 
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[*503]  *JoNAS  CoiiKLiNG  et  al.  v.  Egbert  W.  Carson  et  al. 
Error  to  Jo  Daviess  County  Court. 

1.  Voluntary  assignment  —  lohen  fraud.  An  assignment  by  an  insolvent 
•debtor  is  illegal  and  fraudulent,  which  requires  creditors  who  shall  become  parties 

and  share  in  its  proceeds,  to  receive  their  dividends  in  full  satisfaction  of  their 
demands  against  the  assign  or.  (1) 

2.  Same  —  voidable.  Such  an  assignment  is  not  absolutely  void,  but  is  voidable 
by  the  creditors  of  the  assignor,  but  as  between  the  parties,  it  is  valid  and  opera- 
tive; the  title  to  the  property  passed  thereby  to  the  assignee;  and  a  sale  by  him  to 
a  bona  fide  purchaser,  before  the  creditors  had  taken  steps  to  defeat  the  assign- 
ment, would  be  valid. 

3.  Same  —  voidable,  amendable  by  consent.    The  deed  of  assignment  being  void- 
able only  at  the  instance  of  judgment  creditors  of  the  assignor,  may  be  made  good ; 
by  matter  ex  post  facto.     And  when  an  assignment  is  so  modified  and  changed  as  i 
to  divest  it  of  its  objectionable  features,  by  the  consent  of  all  the  parties  thereto, 
prior  to  the  time  that  any  of  the  creditors  are  in  a  position  to  attack  the  original 
assignment,  it  must  stand,  and  the  rights  of  the  creditors  must  be  governed  by  it.  (2) 

4.  Same  —  reversion.  A  clause  which  provides  that  any  surplus  remaining,  after 
the  claims  of  the  creditors,  parties  to  the  assignment,  have  been  satisfied,  shall  he- 
paid  over  to  the  assignor,  does  not  invalidate  the  assignment. 

This  was  a  bill  in  chancery ;,  filed  in  the  Jo  Daviess  county  court,  by 
the  creditors  of  Carson  &  Games,  against  them  and  Artemas  L.  Holmes, 
praying  that  an  assignment  made  by  them  to  Holmes  of  their  goods, 
etc.,  for  the  benefit  of  their  creditors,  should  be  set  aside,  as  fraudulent 
and  void,  and  that  Holmes  should  be  decreed  to  pay  over  to  all  the 
creditors  of  Carson  &  Games,  pro  rata,  all  of  the  moneys  received  by 
him  from  the  property  assigned,  and  for  general  relief .  The  respond- 
ents filed  their  demurrer  to  a  part  of  the  bill,  and  their  joint  and  sev- 
eral answers  to  the  residue.    At  the  November  term,  1848,  of  the  court. 

Cited  —  Finlay  v.  Dickerson,  29  111. ,  ulent  purpose,  or  if  it  be  a  secret  trust,  i 

9;  Union  Nat.  B'k  v.  B'k  of  Comm.,  94  it  will  be  held  void.  Blow  v.  Gage,  44 

111.,  271.  111.,  208.  It  is  not,  however,  sufficient  to 

(1)  A  debtor  may  prefer  one  creditor,  vitiate  a  voluntary  deed  of  assignment 

pay  him   fully   and   thus   exhaust   his  that  it  does  delay  creditors.     To  be  void, 

whole    property,    leaving    nothing    for  it  must  appear  to  have  been  collusively 

others  equally  meritorious.  He  may  also  designed    so    to    do.     Its    character  is 

partially  pay  a  portion  of  his  creditors  stamped  by  the  bona  or  mala  fides  of  the 

and  neglect  others  and  the  law  will  not  transaction,  Sackett  v.  Mansfield,  26  111., 

disturb  such  disposition  of  his  property,  21. 
Cross  V.    Bryant,  2  Scam.,  36;  Howell        Statute  of  1877,  L.  1877,  p.  118,  §13; 

V.    Edgar,    3    Scam.,    417;    Cooper    v.  Cothran's  Stat.,   ch.   10  a,   §13,  super- 

M'Clure,  16  111.,  435;  Gibson  v.  Rees,  50  sedesthelaw  of  these  cases  and  provides 

111.,  383.     So  he  may  prefer  his  creditors  "every   provision    in  any  assignment, 

in  classes,  paying  one  class  •  more  than  made  in  this  state,  providing  for  the  pay- 

another   pro    rata,    Cross   v.   Bryant,    2  ment  of  one  debt  or  liability  in  prefer- 

Scam. ,  36,  or  being  in  failing  circum-  ence  to  another,  shall  be  void,  and  all 

stances,  he  has  an  undoubted  right  to  debts  and   liabilities  within  the  provi- 

make  a  preference  and  provide  for  it  by  sions  of  the  assignments  shall;  be  paid, 

assigning  his  effects.     He  is  not,  how-  pro  rata,  from  the  assets  thereof." 
ever,  permitted  to  say  to  any  of  his  cred-        (2)  But,  where  a  debtor  has  executed 

itors   they  shall  not  participate  unless  and  delivered,  to  the  assignee,  a  deed  or 

they  will  release  all  right  to  satisfy  the  assignment  of  his  property,  for  the  ben-  ~ 

residue  out  of  his  future  acquisitions,  efit  of   creditors,  the   assignor   has   no 

Howell  V.  Edgar,  3  Scam.,  417;  Rams-  power,  afterward,  to   change   the  terms 

dell  V.  Sigerson,  2Gilm.,  78.    Neverthe-  and  conditions  thereof,  save  by  consent 

less  if  the  preference  be  intended  to  de-  of  the  assignee  and  the  creditors,  Union 

lay  creditors,  or  be  otherwise  of  a  fraud-  Nat.  B'k  v.  B'k  of  Commerce,  94  111. ,  271. 
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Hugh  T.  Dickey,  judge,  sustained  the  demurrer,  and  decreed  that  the 
complainants  take  nothing  by  their  bill. 

I  The  complainants  bring  the  cause  to  this  court,  and  assign  for  error, 
the  decree  of  the  county  court  sustaining  the  demurrer  and  dismissing 
the  bill. 

f     The  bill  was,  in  substance,  as  follows: 

: .    That  complainants,  in  the  month  of  March,  1845,  trading  and  doing 
business  in  the  city  of  New  York,  sold  a  certain  quantity  of  merchan- 
!  dise  to  the  defendants,  Carson  &  Games,  at  the  time  and  up  to  the  22d 
'day  of  June,  1846,  trading  as  merchants,  under  the  firm  of  Carson  & 
1  Games,  in  the  city  of  Galena;  and  that  the  said  complainants  also  sold 
I  certain  other  goods  to  the  said  defendants,  Carson  &  Games,  in  the 
months  of  June  and  September,  1845,  and  in  the  month  of  April,  1846; 
for  which  purchases  Carson  &  Games  executed  six  promissory 
notes  to  *tlie  said  complainants,  payable  in  different  sums  and[*504] 
at  several  periods.     The  last  note  was  due  on  the  3d  day  of  De- 
Icember,  1846.     That  on  the  promissory  note  first  due  a  payment  of 
i$300  was  made;  and  that  on  the  10th  day  of  November,  1846,  thecom- 
iplainants  obtained  a  judgment  in  the  Jo  Daviess  county  court  against 
■  the  defendants,  Carson  &  Games,  on  a  portion  of  said  indebtedness. 
LTpon  which  said  judgment  an  execution  was  issued  December  7th, 
1816,  and  returned  March  7th,  1847,  ''not  satisfied."  The  bill  charges 
that  the  defendants,  Carson  &  Games,  at  the  time  when  said  merchan- 
dise was  so  sold  to  them  as  aforesaid,  made  large  purchases  of  merchan- 
dise of  other  merchants  in  New  York,  Philadelphia,  and  elsewhere, 
which  they  caused  to  be  transported  to  Galena,  their  place  of  business; 
that  John  C.  Games,  one  of  the  firm,  visited  the  q^-stem  cities  to  pur- 
chase goods  for  the  firm,  and  that  at  the  time  the  said  firm  were  largely 
indebted  to  eastern  merchants  for  purchases  previously  made;  which  in- 
debtedness amounted  to  a  sum  exceeding  $7,000;  which  said  firm  of 
Carson  &  Games  were  then  totally  unable  fo  pay. 

Complainants  further  charge,  that  no  one  of  said  notes  were  ever  paid 
t()  the  complainants.  Bill  further  states,  that  the  firm  of  Carson  & 
Games  was  largely  indebted  at  the  time  said  Games  went  east  for  the 
purpose  of  j)urchasing  goods;  and  that  he  did  make  such  purchases  in 
the  eastern  cities  to  the  amount  exceeding  $10,000,  and  forwarded  them 
to  their  place  of  business  in  Galena;  which  goods,  so'purchased  in  the 
s|ii'ing  of  1846,  by  the  said  Games,  Avas  done  upon  representations  by 
111  in  that  the  firm  of  said  Carson  &  Games  were  abundantly  able  to 
meet  their  liabilities,  and  pay  for  the  same;  when,  in  fact,  at  the  time 
of  said  representations,  the  said  Carson  &  Games  were  utterly  insolvent, 
and  unable  to  pay  the  debts  then  due  or  to  be  paid  thereafter;  which 
fact  was  well  known  to  Carson  &  Games.  Bill  further  states,  that  said 
Games,  after  having  made  the  purchases  of  goods,  as  above  stated,  re- 
turned to  Galena,  the  place  of  business  of  said  firm  of  Carson  &  Games, 
aljout  the  22d  day  of  April,  1846,  and  shortly  afterwards,  to  wit,  about 
the  20th  of  June,  1846,  one  J.  R.  Malony,  representing  himself  as 
aiient  of  certain  creditors  of  said  Carson  &  Games,  induced  the  said 
Carson  &  Games  to  make  an  assignment  to  Artemas  L.  Holmes,  one 
of  the  defendants;  which  said  assignment  the  complainants 
*cliarge  by  their  bill  was  and  is  void  and  fraudulent  in  law,  and[*505] 
a  fraud  upon  said  creditors  of  Carson  &  Games.     It  is  further 
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charged  by  said  bill,  that  the  defendants,  Carson  &  G-arnes,  and  als*; 
said  A.  L.  Holmes,  knowing  that  said  deed  of  assignment,  executeti 
on  the  22d  of  June,  1846,  by  said  Carson  &  Games,  on  the  16th  daji 
of  July,  1846,  attempted  to  give  validity  and  legality  to  the  same,  bji 
a  certain  instrument  in  writing,  the  contents  of  which  original  assigm 
*  ment,  as  well  as  the  instruments  subsequently  executed,  are  succinctltf 
as  follows:  The  original  assignment  to  A.  L.  Holmes,  dated  June  23;; 
1846,  between  Carson  &  Games,  of  the  first  part,,  and  A.  L.  Holmesj' 
of  the  second  part,  and  the  several  creditors  who  have  executed,  o]= 
who  shall  hereafter  execute  or  accede  to  the  same,  within  sixty  dayg 
from  the  date  of  the  third,  after  reciting  that  Carson  &  Games  ar« 
unable  to  pay  the  immediate  demands  against  them,  etc.,  conveys  alll 
their  property  of  every  name  and  nature,  real  and  personal,  except 
household  furniture  and  property  exempt  by  law  from  levy  and  sale, 
to  A.  L.  Holmes,  in  trust,  to  sell  and  dispose  of  said  property,  etc., 
at  his  reasonable  discretion,  etc.,  to  compound  for  the  same,  and  the 
proceeds  to  apply:  1st.  To  pay  the  expenses,  etc.,  of  the  assignment; 
etc.,  of  trust.  2d.  To  pay  James  Carter  &  Co.  $600,  and  save  harm*i 
'less  E.  W.  Strother,  surety  for  same;  and  a  judgment  of  E.  C.  Sloani 
&  Co.,  of  1165;  and  a  judgment  of  Lindsey  &  Co.,  for  $378;  and  am 
acceptance  of  Spears  &  VanderhofE,  of  1278  87,  indorsed  by  Malony. 
3d.  To  pay  certain  creditors,  eighteen  in  number,  naming  them,  and 
specifying  the  amounts  (about  $10,000  or  $11,000),  pro  rata.  4th.  To 
pay  the  remainder  of  said  property  and  proceeds  among  all  the  other 
parties  of  the  third  part;  and  if  there  be  any  surj)lus,  after  paying  the 
same  in  full,  then,  fifth,  to  pay  such  surplus  to  Carson  &  Games. 

The  assignment  appoints  Holmes  attorney  to  carry  into  effect  th( 
objects  of  the  assignment. 

Holmes  accepted  the  trust,  and  agi*eed  to  perform  faithfully,  but 
not  to  be  liable  for  loss,  etc.,  except  for  wilful  default  or  negligence. 
The  creditors  are  to  accept  the  property,  etc.,  assigned,  in  full  pay- 
ment, etc.,  of  their  debts  and  demands,  and  fully  release  Carson  & 
Games.  The  creditors,  by  signing,  are  to  express  their  assent  to  thei 
assignment,  and  accept  the  provisions  made  for  them.  Thiit 
[*506] original  assignment  purports  to  *be  signed  by  Carson,  Garnes|i 

Holmes,  and  by  ten  of  the  eighteen  creditors,  by  an  agent.     E© 
corded  June  23d,  1846. 

The  addition,  alteration  and  amendment,  of  July  16th,  1846,  afte 
reciting  the  making  of  the  original  assignment;  that  at  the  time  of 
making  the  assignment  Carson  &  Games  believed  that  the  property 
conveyed  by  the  assignment  would  pay  all  their  debts,  and,  in  con-f 
sideration  thereof,  a  provision  was  inserted  for  a  release  by  the  cred- 
itors who  became  parties  thereto,  of  their  debts  due  from  Carson  & 
Games,  and  a  discharge,  etc.  That  since  the  making  of  the  assign- 
ment, on  taking  an  inventory  of  the  goods  and  merchandise  and  prop- 
erty assigned,  they  do  not  think  there  is  enough  to  pay  all  their  just 
debts.  That  Carson  &  Games  agree  with  all  creditors  who  have  exe- 
cuted said  assignment  (any  thing  therein  notwithstanding),  or  Avho 
shall  hereafter  do  so,  that  the  said  deed  and  its  provisions  shall  not 
operate,  nor  any  thing  therein,  as  a  payment,  discharge,  etc.,  of  the 
debts,  etc.,  of  the  creditors,  or  of  any  of  them,  nor  of  any  damage, 
loss,  etc.,  upon  their  respectively  becoming  parties  thereto  or  not;  but 
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all  the  creditors,  parties  or  to  become  parties  thereto,  shall  be  entitled 
to  the  avails  of  the  assignnieut,  without  releasing  Carson  &  Games. 
iCarson  &  Games,  in  cpnclusion,  agree  to  pay  all  their  creditors,  par- 
ties or  to  become  parties  to  the  assignment,  or  not.  Eecorded,  July 
irth,  1846.     This  purports  to  be  signed  by  Carson  &  Games,  alone. 

The  second  addition,  alteration  or  amendment  of  28th  July,  1846, 
after  reciting  the  making  of  the  assignment  on  the  22d  of  June,  and 
.the  making  of  the  instrument  of  the  16th  of  July,  by  which  the  ori- 
iginal  was  altered  and  modified,  by  discharging  and  doing  away  with 
ithe  provision  as  to  the  release,  etc. :  That  said  instrument  of  the  16th 
'July,  was  made  with  the  assent  and  concurrence  of  the  trustee,  and  all 
Jothers  then  parties  thereto,  and  that  suph  assent  does  not  appear  by 
'said  instrument.  That  it  be  known  that  the  addition  of  16th  July, 
altering,  etc.,  the  assignment,  was  made  with  the  assent  and  concur- 
rence, at  the  time,  of  the  trustees  and  creditors  who  had  become  par- 
ties thereto;  and  they  hereby  assent  and  concur  in  the  alteration  and 
amendment  made  by  the  instrument  of  16th  of  July,  and  consent  and 
a"ree  to  the  execution  of  the  trusts,  etc.,  as  modified  and  altered  by 
the  instrument  of  16th  of  July,  1846;  and  for  the  purpose  of 
giving  the  creditors  of  Carson  &  Games,  who  have  not  *yet[*507j 
sioued  the  original  and  become  parties  thereto,  as  modified,  etc., 
the  time  for  signing  is  extended  to  sixty  days  from  this  date.  This 
purports  to  be  signed  by  Carson,  Games,  Holmes,  and  the  ten  creditors 
who  signed  the  original  assignment. 

The  said  bill  further  charges  that  the  goods  and  effects  transferred 
in  the  said  original  deed  of  assignment,  were  the  goods  obtained  from 
the  creditors  of  said  Carson  &  Games,  and  among  others,  from  the 
complainants;  and  that  the  said  goods  and  effects,  so  assigned,  consti- 
tuted all  the  property,  real  and  personal,  of  said  Carson  &  Games. 
That  in  pursuance  of  said  assignment,  the  said  Carson  &  Games  deliv- 
ered over  to  Holmes,  the  trustee,  and  the  said  Holmes  received  alUhe 
i^oods,  effects  and  property  mentioned  in  said  assignment.  That  since 
the  assignment.  Holmes  has  proceeded  to  execute  said  trust,  and  sold 
the  property  and  effects  mentioned  in  the  assignment;  that  he  has  paid 
(.ver  the  moneys  so  received  by  him  to  the  parties  designated  in  the 
assignment.  That  said  trustee  was  only  authorized  to  pay  over  moneys 
r.  )ceived  by  him  as  trustee,  to  those  persons  who  had  assented  to  said 
assignment,  by  becoming  parties  thereto. 

Bill  charges  that  the  said  trustee  had  paid  over  large  sums  of  money 
to  divers  persons  who  had  not  assented  to  the  assignment,  and  names 
to  whom  thus  paid,  and  the  sums  paid  to  each. 

Further  it  is  charged,  that  a  suit  and  Judgment  and  execution  at 
law,  so  far  as  complainants  and  other  creditors  of  Carson  &  G^arnes 
are  concerned,  have  been  utterly  unavailing,  for  the  reason  that  the 
property,  credits  and  effects  transferred  by  the  assignment,  were  placed 
entirely  beyond  the  reach  of  an  execution;  the  said  trustee  having  sold 
the  property  transferred  by  the  deed  of  assignment. 

It  is  further  charged  that  at  the  time  of  said  assignment,  Carson  & 
Games  were  indebted  to  an  amount  exceeding  $24,000;  that  the  amount 
of  the  money  to  be  first  paid  to  the  creditors  particularly  named  m  the 
assignment,  exceeded  the  sum  of  $11,000;  that  the  goods,  credits  and 
effects  assigned  were  not  worth  more  than  $14,000;  that  after  deduct- 
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ing  expenses,  costs,  charges  of  executing  the  trust,  etc.,  there  would 
he  nothing  remaining  to  pay  the  creditors  not  particularly  preferred. 

Bill  further  charges,  that  on  the  18th  day  of  July,  1846,  the  com-»- 
plainants,  on  their  own  behalf,  and  that  of  other  creditors^ 
[*508]*of  Carson  &  Games,  gave  a  written  notice  to  A.  L.  Holmes,  | 
trustee,  that  the  said  deed  of  assignment  was  fraudulent  and) 
void,  and  not  to  sell  or  dispose  of  the  goods  and  merchandise  conveyed^ 
by  said  assignment,  and  of  the  intention  of  the  complainants  to  apply  \ 
for  an  injunction,  and  to  take  legal  steps  to  have  said  assignment  set  < 
aside  and  declared  null  and  void.  ' 

Bill  further  charges,  the  said  Carson  &  Games  were  wholly  irrespon-  . 
sible,  and  had  no  means  to  pay  their  debts,  except  the  proceeds  of  the 
goods  and  property  conveyed  by  said  assignment.     And,  further,  that 
unless  said  assignment  be  set  aside  as  fraudulent  and  void,  and  the , 
proceeds  ordered  to  be  divided  among  all  the  creditors  of  Carson  &  - 
Games,  pro  rata,  that  the  complainants  and  other  creditors  not  pre-  : 
f erred  by  the  deed  of  assignment,  would  wholly  lose  their  demands 
against  Carson  &  Games. 

Hempstead  &  Washbueke,  and  J.  H.  Collins,  for  plaintiffs  in 
error.     J.  P.  Hoge,  for  defendants  in  error. 

Teeat,  C.  J.  The  deed  of  assignment  of  the  22d  of  June,  1846, 
was  illegal  and  fraudulent  as  against  the  existing  creditors  of  Carson  , 
&  Games,  because  of  the  provision  requiring  creditors,  who  should 
become  parties  to  it,  and  entitled  to  share  in  the  proceeds  of  the  prop- 
erty assigned,  to  receive  their  dividends  in  full  satisfaction  and  dis- 
charge of  their  respective  demands  against  the  assignors.  The  law 
does  not  allow  a  debtor  to  impose  such  harsh  and  onerous  conditions 
upon  his  creditors.  A  debtor  in  failing  circumstances  has  an  undoubted 
right  to  prefer  one  creditor  to  another,  and  to  provide  for  the  prefer- 
ence, by  assigning  his  effects;  but  he  is  not  permitted  to  say  to  any  of 
his  creditors  that  they  shall  not  participate  in  his  j^resent  estate,  unless 
they  will  release  all  right  to  satisfy  the  residue  of  their  debts  out  of 
his  future  acquisitions.  It  is  unnecessary,  however,  to  discuss  the 
question,  as  the  cases  of  Howell  v.  Edgar,  3  Scammon,  447,  and  Rams- ' 
dell  V.  Sigerson,  2  Gilman,  78,  are  directly  in  point,  as  to  the  invalidity 

of  the  original  assignment. 
[*509]     *But  that  assignment  was  not  absolutely  void  and,  therefore, 

incapable  of  confirmation.  It  was  fraudulent,  per  se,  as  to  the 
existing  creditors  of  the  assignors,  and  liable  to  be  avoided  by  them, 
but  by  them  only.  As  between  the  parties,  it  was  valid  and  operative. 
The  title  to  the  property. passed  to  the  assignee,  subject,  indeed,  to  be 
defeated  by  creditors  in  a  condition  to  reach  the  property  by  the  pro- 
cess of  the  law.  A  sale  by  the  assignee  to  a  bona  fide  purchaser,  before 
the  creditors  had  pursued  their  legal  remedies,  would  be  valid  and  ef- 
fectual. The  deed,  then,  being  voidable  only  at  the  instance  of  a 
creditor  having  a  judgment  against  the  debtors,  could  be  made  good 
by  matter  ex  post  facto.  It  was  in  the  power  of  the  parties  to  purge  it 
of  all  obnoxious  provisions.  The  deed  was  capable  of  confirmation, 
before  the  rights  of  creditors  intervened  to  prevent  it.  Murray  v. 
Riggs,  15  Johnson,  571;  Sterry  v.  Arden,  1  Johnson's  C.  E.,  261; 
Hone  V.  Woolsey,  2  Edward's  C.  R.,  289.     The  complainants  were  not 
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in  a  230sition  to  attack  the  assignnieut,  until  long  after  the  execution 
of  the  agreements  of  the  IGth  and  28th  of  July,  1846.  Those  agree- 
ments were  executed  by  the  assignors  and  assignees,  as  well  as  by  all 
of  the  creditors  who  had  signified  their  assent  to  the  original  assign- 
ment; and  they  so  modified  and  changed  the  terms  of  that  assignment, 
as  to  divest  it  of  the  objectionable  clause.  The  creditors  were  left  free 
to  become  parties  to  the  assignment,  and  participate  in  its  benefits, 
without  impairing  their  right  to  proceed  ^against  the  assignors,  for  any 
balance  that  might  remain  due  them  after  the  execution  of  the  trust. 
The  assignment,  thus  purged  of  the  exceptionable  feature,  must  stand, 
and  the  rights  of  the  creditors,  in  respect  to  the  property  assigned, 
must  be  governed  by  it,  unless  it  contains  some  other  provisions  that 
may  render  it  invalid.  The  only  other  objection  taken  to  the  assign- 
ment, is  the  clause  providing  for  the  payment  to  the  assignors,  of  the 
surplus  that  may  remain  after  the  satisfaction  of  the  debts  of  such 
creditors  as  shall  become  parties  to  it.  This  provision  does  not  invali- 
date the  assignment.  The  precise  question  arose  in  the  case  of  Cross 
V.  Bryant,  2  Scammon,  36.  In  that  case,  the  debtors  made  an  assign- 
ment for  the  benefit  of  their  creditors,  which  declared  that  the  proceeds 
of  the  property  remaining  in  the  hands  of  the  assignee,  after  the  pay- 
ment of  such  of  the  creditors  as  should,  within  sixty  days,  exe- 
cute the  deed  of  *assignment,  should  be  paid  over  to  the  assign-[*510] 
ors.  It  was  contended  that  this  provision  vitiated  the  assign- 
ment, but  the  court  held  otherwise.  The  court  said,  "  the  provision 
in  the  deed  requiring  the  payment  over  of  any  surplus,  should  there  be 
such,  to  the  assignors,  was  not  an  improper  condition.  It  was  but  the 
declaration  of  a  resulting  trust,  which  the  law  would  raise,  had  it  not 
been  inserted."  We  are  disposed,  Avithout  a  reinvestigation  of  the 
question,  to  adhere  to  that  decision.  It  was  made  many  years  since, 
and  important  rights  may  have  been  acquired  on  the  faith  of  it,  which 
would  be  seriously  affected  by  a  contrary  determination.  Nor  do  we 
perceive  that  any  considerable  injustice  or  inconvenience  can  result 
from  sustaining  such  an  assignment.  The  clause  in  question  permits 
the  creditors  to  come  in  under  the  assignment,  within  a  reasonable 
time,  and  partake  of  its  benefits,  without  discharging  their  debtor  from 
the  payment  of  any  balance  that  may  remain  due  them.  If  they  de- 
cline to  do  so,  they  are  at  full  liberty  to  pursue  their  remedies  against 
the  debtor.  If  there  is  any  surplus,  after  the  payment  of  the  claims 
of  the  assenting  creditors,  it  may  be  reached  either  in  "the  hands  of  the 
trustee  or  the  debtor.  If  there  was  no  such  provision  in  the  assign- 
ment, the  trustee  would  be  authorized,  after  a  reasonable  time  had 
elapsed  for  creditors  to  come  in  and  claim  the  benefit  of  the  assignment, 
to  restore  the  surplus  to  the  debtor. 

Not  one  of  the  numerous  cases  referred  to  on  the  argument,  as  es- 
tablishing a  different  doctrine,  goes  the  length  of  holding  an  assign- 
ment fraudulent,  per  se,  because  of  the  insertion  of  a  provision  like 
the  one  in  question,  although  the  expressions  used  by  Judges  in  some 
of  them,  would  seem  to  authorize  such  a  conclusion.  The  strongest 
cases,  and  in  fact  the  only  cases  in  which  the  question  can  be  said 
to  have  arisen,  are  Burd  v.  Smith,  4  Dallas,  69;  Mackie  v.  Cairns,  5 
Cowen,  547;  and  Austin  v.  Bell,  20  Johnson,  440.  In  the  first  case, 
the  assignment  provided  that  the  shares  of  such  of  the  creditors  as 
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should  not,  within  nine  months,  signify  their  acceptance  of  its  pro 
visions,  should  be  paid  to  the  assignor,  "'  to  the  intent  that  he  might  ^ 
therewith  compound  with  and  satisfy  such  creditors."  The  court  — 
three  judges  against  two  —  held  the  assignment  fraudulent  as  to  a 
creditor  who  had  obtained  a  judgment  against  the  debtor,  be- 
[*511]fore  the  deed  was  delivered  to  the  assignees,  and  *before  any 
of  the  creditors  had  assented  to  the  assignment.  The  decision 
was  clearly  right.  The  deed  was  not  operative,  at  least  against  the 
creditor,  until  it  was  delivered  to  the  assignees.  In  the  second  case, 
the  court  held  an  assignment  fraudulent  and  void  as  to  creditors, 
which  reserved  to  the  debtor  out  of  his  estate,  an  annual  sum  of 
12,000,  for  the  support  of  himself  and  family,  for  the  period  of  four 
years,  unless  he  should  be  sooner  discharged  from  all  his  debts.  This 
decision  was  unquestionably  correct.  The  reservation  was  absolute, 
not  depending,  as  in  this  case,  on  the  vol^^ntary  acts  of  the  creditors. 
In  the  last  case,  an  assignment  was  held  invalid,  as  it  clearly  should  ^ 
have  been,  which  required  the  creditors  to  release  the  debtor  from  all 
their  demands;  and  which  reserved  to  him  the  shares  of  such  of  the  / 
creditors  as  declined  to  become  parties  to  the  assignment,  as  well  as  the 
sum  necessary  for  the  support  of  himself  and  family. 

It  will  thus  be  seen,  that  in  all  of  these  cases  the  assignments  might 
have  been  declared  invalid,  without  impugning  the  principle  which  we 
are  inclined  to  sustain.  We  do  not  therefore  consider  them  as  authori- 
ties in  point  on  the  question  involved  in  the  case  before  us.     • 

The  decree  of  the  court  below  is  affirmed,  with  costs. 

Decree  affirmed. 


Frederick  Stahl  and  Nicholas  Stahl  v.  Thomas  Webster  and 

others. 

Error  to  Jo  Daviess. 

1.  Record  —  amendment  of.  A  court  has  control  over  its  records,  to  alter  or 
amend  them,  during  the  term  at  which  they  are  entered. (1) 

2.  Definition — "property."  The  word  "property"  embraces  money,  debts, 
and  choses  in  action  of  every  kind,  as  well  as  things  that  are  visible  or  tangible. 

3.  Attachment  —  section  of  law  construed.  The  twenty-sixth  section  of  the 
attachment  act,  contemplates  not  only  that  the  avails  of  the  property  attached, 
when  converted  into  money,  but  also,  that  a  debt  due  from  a  garnishee,  is  liable 
to  be  apportioned  among  the  attaching  and  judgment  creditors,  specified  in  that 
section.  (2) 

4.  S.\ME — judgment  Tioid  entered.  The  proper  practice  is,  to  enter  judgment 
against  the  garnishee,  in  favor  of  the  defendant  in  the  attachment,  for  the  benefit 
of  such  attaching  and  judgment  creditors  as  are  entitled  to  share  in  its  proceeds. 
If  the  judgment  exceeds  what  is  due  the  attaching  and  judgment  creditors,  the 
excess  will  be  for  the  benefit  of  the  defendant  in  the  attachment. 

Followed— Hitchcock  «. Watson,  18  598;    Warne  v.   Kendall,  78   111.,    598; 

111.,    289.       Cited— Warren   t).    Iscar.  Imp'l  F.  Ins.  Co.  «.  Gunning,  81  111.,  236. 

Comm.,  16   111.,  114;  Coughran  v.  Gut-  (1)  Re-aflirming  O'Connor  v.  Mullen, 

chens,  18  111.,  390;  Gillihan  v.  Nixon,  26  ante,  p.  57,  and  see  note  2  to  that  case. 

111.,  50;  Farrell  v.  Pearson,  26  111.,  463;  As  to  amendment  at  subsequent  term, 

Cariker  v.  Anderson,  27111.,  358;  Walsh  see  Morgan  ■«. Hays, Breese,  88  and  notel. 

D.   Horine,  36   111.,  238;    Chittenden  «.  (2)  So  held,  also,  in  Reeve  n.  Smith, 

Rogers,  42  111.,  95;  Towner  v.  George,  113  111.,  47;  see  Rucker  t\  Fuller,  ante, 

53  111.,  168;  Webster  %.  Steele,  75  111.,  p.  233  and  note  1. 
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This  was  an  action  commenced  by  a  wi'it  of  forei^  attachment 
against  "Webster,  by  the  plaintiffs  in  error,  and  returned  into  the 
*Jo  Daviess  circuit  court.  Several  parties  were  served  as  gar-[*512] 
nishees.  Interrogatories  were  filed  against  one  of  the  garnishees, 
and  judgment  was  rendered  against  him  in  favor  of  the  plaintiffs,  for 
the  sum  of  one  thousand  eight  hundred  and  thirty-six  dollars  and 
eighty-six  cents,  subject,  however,  to  the  order  of  the  court  rendered 
on  the  same  day.  Judgment  was  previously  rendered  against  the  de- 
fendant in  the  attachment.  On  the  day  of  the  rendition  of  that  judg- 
ment, the  following  order  was  entered  by  the  court,  to  wit: 

"  In  the  matter  of  Frederick  Stahl,  and  Nicholas  Stahl  and  Patrick 
Strachan,  and  William  D.  Scott,  attaching  creditors  of  Thomas  Web- 
ster &  Co.,  doing  business,  etc.,  against  James  Carter,  impleaded  with 
Patrick  Strachan,  garnishees  of  said  Thomas  Webster  &  Co. 

"  For  as  much  as  it  appears  that  Frederick  Stahl  and  Nicholas  Stahl 
have  recovered  judgment  on  yesterday,  as  of  this  term,  for  the  sum  of 
fourteen  hundred  and  twenty-three  dollars  and  six  cents,  and  Patrick 
Strachan  and  William  D.  Scott  recovered  judgment  at  the  same  time 
for  the  sum  of  four  thousand  seven  hundred  and  ninety-six  dollars  and 
twenty-one  cents,  against  said  Thomas  Webster  &  Co.,  doing  business, 
etc.,  on  attachments  made  returnable  at  this  term  of  the  court, 
and  that  in  both  cases  process  has  been  served  on  the  same  garnishee, 
and  he  in  both  cases  came  in  to  court  and  acknowledged  the  same  in- 
debtedness to  the  said  defendant,  Thomas  Webster,  the  clerk  is  directed, 
according  to  the  statutes  in  such  case  made  and  provided,  to  make 
an  estimate  of  the  several  amounts  the  attaching  creditors,  the  said 
Frederick  and  Nicholas  Stahl,  and  the  said  Strachan  and  Scott,  are 
entitled  to,  out  of  the  credits  attached,  in  the  hands  of  said  garnishee, 
and  the  clerk  report  the  following  estimate:  that  out  of  the  credits  in 
the  hands  of  the  said  garnishee,  the  said  Frederick  and  Nicholas 
Stahl  are  entitled  to  the  sum  of  four  hundred  and  twenty  dollars  and 
thirty-one  cents,  and  the  said  Strachan  and  Scott  are  entitled  to  the 
sum  of  fourteen  hundred  and  sixteen  dollars  and  fifty-five  cents;  and 
it  is  ordered  by  the  court  that  the  said  sum  of  eighteen  hundred  and 
thirty-six  dollars  and  eighty-six  cents,  be  distributed  accordingly,  and 
that  the  clerk  certify  the  same  in  each  case  to  the  sheriff." 

*This  was  upon  the  14th  day  of  March,  1850.     There  was  no[*513] 
other  suit  at  this  time  brought  against  the  said  Webster  to  this 
term  of  the  court,  nor  any  suit  pending  in  this  court,  except  the  said 
suits  of  attachment  of  the  said  Strachan  and  Scott,  and  of  these 
plaintiffs. 

After  the  said  proceedings  had  taken  place  in  this  attachment  suit, 
and  in  the  case  of  Strachan  and  Scott,  on  the  19th  day  of  March,  as 
yet  of  the  March  term  of  the  said  court,  the  attorney  of  William  and 
James  Moir,  filed  a  warrant  of  attorney  of  the  said  Thomas  Websters, 
authorizing  a  judgment  to  be  entered  in  favor  of  said  Moirs,  in  the 
sum  of  eight  thousand  dollars;  which  was  on  that  day  entered  accord- 
ingly- 
After  the  rendition  of  which  judgment,  a  motion  was  made  and 
allowed,  directing  the  clerk  to  make  an  estimate  of  the  several  amounts 
each  attaching  and  judgment  creditor  of  the  defendant,  rendered  at 
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that  term  of  the  court,  would  be  entitled  to  out  of  the  property  attached, 
either  as  money  or  other  property,  in  the  hands  of  garnishees,  or  other- 
wise; and  that  he  should  apportion  said  amount  in  proportion  to  the 
respective  demands  of  said  attaching  and  judgment  creditors. 

The  only  property  attached  was  the  indebtedness  of  Carter,  the 
garnishee.  The  attaching  creditors  objected  to  the  entering  of  this 
second  order,  which  is  as  follows: 

''In  the  matter  of  Frederick  Stahl  and  Nicholas  Stahl,  and  Patrick 

Strachan  and  William  D.  Scott,  attaching  creditors,  and  William 

and  James  Moir,  judgment  creditors  of  Thomas  Webster  &  Co. 

"  The  court  having  fully  considered,  and  being  fully  advised,  upon 
the  motion  of  the  said  William  and  James  Moir,  heretofore  filed  by 
their  attorney,  to  direct  the  clerk  to  make  an  estimate  of  the  several 
amounts  each  attaching  and  judgment  creditor  of  the  defendant, 
rendered  at  the  present  term  of  this  court,  will  be  entitled  to,  out  of 
the  property  attached,  either  as  money  or  other  property,  in  the  hands 
of  garnishees,  or  otherwise,  after  the  same  shall  be  secured  by  the 
sheriff:  The  court  thereupon  directs  the  clerk  to  make  an  estimate  of 
the  several  amounts  each  of  the  attaching  and  judgment  creditors  of  this 
term  will  be  entitled  to,  out  of  the  money  of  the  said  judgment  debtor, 
garnished  in  the  hands  of  James  Carter,  after  the  collection 
l*514]*thereof  by  the  sheriff,  calculating  such  amount  in  proportion 
to  the  amount  of  the  several  judgments,  with  costs,  as  the  same 
will  respectively  bear  to  the  amount  in  the  hands  of  the  said  garnishee. 
And  the  said  garnishee  having  heretofore  answered  to  the  interroga- 
tories filed  by  the  said  Frederick  and  Nicholas  Stahl,  and  Patrick 
Strachan  and  William  D.  Scott,  by  their  attorneys,  that  he  was  indebted 
to  the  said  Thomas  Webster  &  Co.,  in  the  sum  of  $1,800  86. 

''The  clerk  thereupon  estimates  the  amounts  each  of  the  attaching 
and  judgment  creditors  are  entitled  to  as  aforesaid,  as  follows,  to  wit : 

"  Frederick  and  Nicholas  Stahl  one  hundred  and  eighty-three  dol- 
lars and  eighty- three  cents  ;  Patrick  Strachan  and  William  D.  Scott 
six  hundred  and  nineteen  dollars  and  fifty-eight  cents;  William  and 
James  Moir  one  thousand  and  thirty- three  dollars  and  fifty-five  cents; 
which  estimate  is  approved  by  the  court.  It  is,  therefore,  considered 
by  the  court  that  the  clerk  certify  the  said  several  amounts  to  the 
sheriff;  and  it  is  further  ordered,  that  so  much  of  the  order  of  the 
court  heretofore  entered  at  this  term,  on  the  14th  day  of  March,  A.  d. 
1850,  directing  the  clerk  to  make  an  estimate  of  the  several  amounts 
to  which  said  attaching  creditors  are  entitled,  in  the  said  cases  of 
Frederick  and  Nicholas  Stahl  v.  Thomas  Webster  &  Co.,  and  Patrick 
Strachan  and  William  and  James  Moir,  as  is  inconsistent  with  or  con- 
flicts with  this  order,  be  rescinded  and  set  aside." 

The  plaintiffs  in  error,  who  were  the  plaintiffs  in  the  attachment 
suit,  bring  the  cause  to  this  court;  and  assign  for  error  the  rescinding 
and  setting  aside  of  any  part  of  the  first  order,  and  in  making  the  esti- 
mate in  favor  of  Moirs,  the  judgment  creditors. 

The  proceedings  were  had  before  Sheldon,  judge,  at  March  term, 
1850. 

J.  P.  HoGE,  for  plaintiffs  in  error.  Thompson  Campbell,  for 
defendants  in  error. 
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Trumbull,  J,  This  is  a  controversy  between  the  attaching  and  judg- 
ment creditors  of  Webster,  as  to  the  distribution  of  the  amount 
due  *froni  the  garnishee,  in  the  attachment  suits.  F.  and  N.  [*515] 
Stahl  and  Straclian  and  Scott,  sued  out  attachments  against 
Webster,  returnable  to  the  March  term,  1850,  of  the  Jo  Daviess  circuit 
court;  and  in  both  cases  the  same  person  was  summoned  as  garnishee. 
At  the  return  term,  judgments  were  entered  against  the  defendant  in 
the  attachment  suits,  and  also  against  the  garnishee,  for  the  amount 
he  acknowledged  himself  indebted  to  the  defendant.  An  order  was 
then  entered,  directing  the  clerk  to  make  an  estimate  of  the  amount 
which  each  attaching  creditor  was  entitled  to,  out  of  the  credits  at- 
tached in  the  hands  of  the  garnishee.  Subsequently,  but  during  the 
same  term  of  the  court,  a  judgment  was  entered  against  said  Webster, 
on  a  warrant  of  attorney  to  confess  judgment,  in  favor  of  William  and 
James  Moir,  and  thereupon  a  motion  was  made  in  behalf  of  the  Moirs, 
for  an  apportionment  between  them  and  the  attaching  creditors,  of 
the  sum  due  from  the  garnishee,  in  proportion  to  the  amount  of  their 
respective  judgments;  which  motion  was  allowed,  and  the  previous 
order  of  the  court  directing  the  sum  due  from  the  garnishee  to  be  dis- 
tributed between  the  attaching  creditors,  rescinded.  F.  and  N.  Stahl 
now  bring  the  case  here,  and  assign  for  error,  the  rescinding  the  first 
order  of  distribution,  and  allowing  the  plaintiffs  in  the  judgment  by 
confession  to  share  in  the  proceeds  to  be  collected  from  the  garnishee. 

It  is  a  familiar  doctrine,  that  a  court  has  control  over  its  records,  to 
alter  or  amend  them,  during  the  term  at  which  they  are  entered.  If, 
therefore,  the  last  order  of  distribution  was  proper,  the  court  com- 
mitted no  error  in  rescinding  the  first. 

The  plaintiffs  in  error  insist,  that  the  twenty-sixth  section  of  the 
attachment  act,  E.  S.,  69,  providing,  under  certain  circumstances,  for 
an  equitable  division  of  the  proceeds  of  the  property  attached,  among 
various  creditors  of  the  defendant,  does  not  apply  to  a  case  where  the 
attachments  are  served  on  a  garnishee,  but  only  to  cases  where  they 
are  levied  upon  visible  tangible  property.  The  language  of  the  act  is, 
that,  ''in  all  cases  where  more  than  one  attachment  shall  be  issued 
against  the  same  person  or  persons,  and  returnable  to  the  same  term 
of  the  court  to  which  they  are  returnable,  or  when  a  judgment  in  a 
civil  action  shall  also  be  rendered  at  the  same  term  against  the  defen- 
dant who  is  the  same  person  and  defendant  in  the  attachment 
or  attachments,  the  court  shall  direct  the  clerk  to  make  *an[*516] 
estimate  of  the  several  amounts  each  attaching  or  judgment 
creditor  will  be  entitled  to  out  of  the  property  of  the  defendant  at- 
tached, either  in  the  hands  of  any  garnishee  or  otherwise,  after  the 
sale  and  receipt  of  the  proceeds  thereof  by  the  sheriff,  calculating  the 
amount  in  proportion  to  the  amount  of  their  several  judgments,  with 
costs,  as  the  same  will  respectively  bear  to  the  amount  of  the  sum  re- 
ceived; so  that  each  attaching  and  judgment  creditor  will  receive  his 
just  part  thereof,  in  the  proportion  to  his  respective  demand.^'  The 
language  of  this  section  expressly  authorizes  the  creditors  therein 
specified  to  share  pro  rata  in  the  proceeds  of  the  property  attached, 
whether  in  the  hands  of  a  garnishee  or  otherwise.  Why  confine  this 
equitable  distribution  to  the  proceeds  of  the  attached  property,  which 
are  moveable  and  tangible?    Is  there  any  reason  why  a  party  obtain- 
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ing  a  Judgment  in  a  civil  action,  should  be  permitted  to  divide  with 
the  attaching  creditor  the  money  collected  by  virtue  of  his  attachment 
upon  visible  property,  and  not  permitted  to  share  with  him  the  money 
collected  by  virtue  of  the  same  attachment,  from  a  garnishee  ?  Before 
drawing  such  a  distinction,  the  court  should  be  clearly  satisfied  that 
the  legislature  intended  to  make  it.  The  word  "property^'  embraces 
money,  debts  and  choses  in  action  of  every  kind,  as  well  as  articles  that 
can  be  seen  and  handled.  A  debt  due  from  another  is  as  much  prop- 
erty, and  as  effectually  attached,  when  the  person  owing  it  has  been 
summoned  as  garnishee,  as  is  any  visible  species  of  property  upon 
which  the  attachment  may  have  been  levied. 

The  law  is  the  same  as  to  what  property  shall  be  apportioned  be- 
tween attaching  creditors,  as  it  is  as  between  them  and  a  judgment 
creditor  in  a  civil  action,  and  no  complaint  is  made  in  this  case,  that 
the  first  order  of  distribution  between  the  attaching  creditors  was  not 
proper.  The  words  '^  after  the  sale  and  receipt  of  the  proceeds  thereof 
by  the  sheriff,"  have  reference  to  the  time  when  the  clerk  is  to  make 
the  estimate.  He  is  not  required,  and  can  not  properly  do  this,  till 
the  property  attached  has  been  turned  into  money;  for  till  then,  he 
can  not  know  how  much  will  be  collected.  The  court  directs  the  clerk 
how  to  make  the  estimate,  and  the  making  of  it  is  a  mere  ministerial 
act,  to  be  performed  afterwards.  If  the  words  under  consideration 
should  be  held  to  limit  the  distribution  to  the  proceeds  of  such 
[*51 7] property  as  had  been  attached  and  sold,  then  when  an  *attach- 
ment  was  levied  upon  the  money  of  the  defendant,  no  apportion- 
ment could  take  place,  because  it  would  not  be  liable  to  be  sold.  Such 
could  not  have  been  the  intention  of  the  legislature.  Looking  at  the 
object  had  in  view,  in  the  enactment  of  the  twenty-sixth  section,  and 
taking  all  its  j^rovisions  together,  it  is  clear  that  the  avails  of  the  prop- 
erty attached,  when  turned  into  money,  whether  they  are  the  proceeds 
arising  from  a  sale  of  property  or  from  the  collection  of  a  debt  due 
from  a  garnishee,  are  all  liable  to  be  apportioned  among  the  attaching 
and  judgment  creditors,  which  the  section  specifies. 

It  is,  however,  insisted  that  this  construction  is  impracticable;  that 
the  judgment  of  the  attaching  creditor  may  be  for  a  less  amount  than 
the  garnishee  owes;  that  such  creditor  may,  at  any  time,  enter  his 
judgment  satisfied,  or  the  defendant  may  pay  the  judgment;  in  which 
event  the  garnishee  will  be  released,  and  the  court  will  have  no  means 
of  collecting  the  debt  due  from  him  and  applying  it  towards  the  satis- 
faction of  the  judgment  in  the  civil  suit,  inasmuch  as  no  execution 
can  issue  upon  that  judgment  against  the  garnishee.  All  these  diffi- 
culties are  just  as  formidable,  if  the  construction  contended  for  by 
plaintiffs'  counsel  be  given  to  the  statute. 

In  this  very  case,  F.  and  N.  Stahl,  the  attaching  creditors,  only 
obtained  judgment  against  Webster  for  11,423  06,  and  yet  a  judgment 
is  entered  in  their  favor  against  the  garnishee  for  $1,836  83.  What 
authority,  it  may  be  asked,  had  the  court  to  enter  a  judgment  against 
the  garnishee,  in  favor  of  F.  and  N.  Stahl  for  a  greater  amount  than 
they  had  recovered  against  the  defendant  in  the  attachment?  It  was 
done,  no  doubt,  so  as  to  be  able  to  collect  from  the  garnishee  the  whole 
amount  he  was  owing,  that  it  might  be  apportioned  between  the  dif- 
ferent attaching  creditors.     It  so  happened,  in  this  particular  case, 
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that  both  attachments  were  served  upon  the  same  garnishee.  But 
suppose  this  had  not  been  the  case:  how  is  the  money  due  from  a 
garnishee  to  be  collected,  when  it  exceeds  the  judgment  obtained  by 
the  creditor  who  has  attached  it,  against  the  defendant  in  the  attach- 
ment? Or  suppose  different  attachments,  returnable  and  returned  to 
the  same  term,  levied  upon  different  articles  of  property:  in  such  a 
case,  it  must  be  admitted,  that  the  attaching  creditors  are  entitled  to 
share  jtJ7'0  rata  in  the  proceeds  of  all  the  property  attached;  and 
yet,  how  can  all  the  property  attached  *be  sold,  and  its  proceeds[*518] 
received  by  the  sheriff,  when  it  happens  that  numerous  articles 
are  levied  upon  by  only  one  attachment,  the  half  of  Avhich  are  sufficient 
to  satisfy  it?  Each  attaching  creditor,  in  cases  of  judgment  by  de- 
fault, is  confined  in  his  execution  to  the  particular  property  he  has 
attached,  and  has  no  authority  to  issue  execution  against  property  at- 
tached by  another  creditor  of  his  debtor.  In  the  case  supj^osed,  the 
debtor  may  think  proper  to  pay  off  the  small  attachment,  or  the 
creditor  may  enter  it  satisfied,  and  how,  in  such  an  event,  are  the  other 
attaching  creditors,  entitled  by  law  to  share  pro  rata,  in  the  proceeds 
of  all  the  proj)erty  attached,  to  reach  that  which  has  been  released  by 
the  creditor,  where  attachment  was  alone  a  lien  upon  it? 

In  carrying  out  the  provisions  of  the  twenty-sixth  section,  difficul- 
ties present  themselves,  let  the  construction  be  what  it  may;  but  they 
are  not  diminished  by  adopting  the  one  contended  for  by  the  plaintiffs. 

The  law  is  plain,  that  different  creditors,  under  certain  circumstan- 
ces, are  entitled  to  a  pro  rata  distribution  of  the  property  of  their 
debtor  which  has  been  attached,  and  the  courts,  in  applying  it,  must 
adopt  such  proceedings  as  will  best  effectuate  the  legislative  intention. 

All  courts  must  have  the  power  to  give  effect  to  the  orders  that  they 
are  required  to  make,  and  in  giving  a  practical  application  to  the  pro- 
visions of  the  twenty-sixth  section  of  the  act  under  consideration,  the 
courts  must,  if  necessary,  depart  somewhat  from  the  usual  mode  of 
proceeding,  in  order  to  give  effect  to  the  law.  The  practice  has  been, 
to  enter  the  judgment  against  the  garnishee,  in  favor  of  the  attaching 
creditor,  and  yet,  there  is  a  manifest  impropriety  in  entering  a  judg- 
ment as  in  this  case,  in  favor  of  the  attaching  creditor  for  a  greater 
amount  than  he  has  recovered  against  the  defendant,  in  the  attachment. 
How  such  a  result  is  to  be  sometimes  avoided,  if  the  judgment  against 
a  garnishee  is  to  be  in  favor  of  the  creditor  whose  attachment  has  been 
served  upon  him,  we  do  not  well  see.  The  proper  practice  would, 
therefore,  seem  to  be,  to  enter  the  judgment  against  the  garnishee,  in 
favor  of  the  defendant  in  the  attachment,  for  the  benefit  of  such  attach- 
ing and  judgment  creditors  as  are  entitled  to  share  in  its  proceeds. 
They  would  then  have  the  right  to  control  the  judgment,  and 
the  money,  when  collected  *from  the  garnishee,  would  be  liable  [*519j 
to  be  distributed  among  the  several  creditors,  according  to  the 
directions  received  from  the  clerk.  By  entering  the  judgment  in  favor 
of  the  defendant  in  the  attachment,  the  objections  which  have  been 
suggested  in  giving  practical  effect  to  the  provisions  of  the  twenty-sixth 
section  are  obviated;  nor  is  any  violence  done  to  any  other  part  of  the 
attachment  act,  by  entering  the  judgment  in  this  form.  The  statute 
declares,  that  it  shall  be  lawful  to  enter  up  judgment  and  award  exe- 
cution against  a  garnishee,  but  does  not  specify  in  whose  favor  the 
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judgment  shall  be.  There  is  a  peculiar  fitness  in  entering  the  judg- 
ment in  favor  of  the  party  with  whom  the  debt  was  contracted,  and  to 
whom  it  is  due;  and  if  the  judgment  exceeds  what  is  due  the  attach- 
ing and  judgment  creditors,  the  balance  will  be  for  his  benefit. 

This  court  being  of  opinion  that  the  Moirs  were  entitled  to  share  pro 
rata  in  the  amount  to  be  collected  from  the  garnishee,  as  decided  by 
the  circuit  court,  the  judgment  is  afl&rmed. 

Judgment  afirmed. 


Egbert  M'Lagan^  v.  Joh^st  H.  Browjst  and  James  W.  Beown. 
Error  to  Jo  Daviess. 

1.  Judgment  —  redemption.  If  a  judgment  debtor  disposes  of  his  equity  of 
redemption,  before  a  second  judgment  becomes  a  lien  upon  the  premises,  and  the 
purchasers  of  the  equity  fail  to  redeem  the  premises,  the  judgment  creditors  under 
the  second  judgment  may  redeem  after  the  twelve  and  before  the  expiration  of 
the  fifteen  months  from  the  day  of  the  first  sale.(l) 

2.  Same  —  iy  creditor.  A  judgment  creditor  who  redeems  from  a  prior  sale, 
acquires  a  valid  title  to  the  premises  redeemed,  even  though  the  judgment,  by 
virtue  of  which  he  acquired  the  right  to  redeem,  may  be  subsequently  reversed. 

3.  Same  —  idTio  to  avail  of  reversal.  No  one  but  the  defendant  in  the  judgment 
reversed,  or  his  assignee,  can  claim  any  benefit  on  account  of  such  reversal. (2) 

4.  Mechanic's  LIEN  —  attaches  on  contract  completed.  A  mechanic's  lien  does 
not  attach  until  the  work  shall  have  been  performed,  or  the  materials  shall  have 
been  furnished,  for  which  the  lien  is  claimed. 

5.  Same  — parties  respondent.  A  petition  for  mechanic's  lien  should  make  judg- 
ment creditors  parties  to  the  suit,  if  it  is  designed  to  afEect  or  defeat  their  rights. 


Explained  —  Little  «.  People,  43  111., 
188;  Overruled  in  part  —  Williams  v, 
Tatnall,  29  111.,  553;  Cited— M'Jilton  «. 
Love,  13111.,  486;  Williams  «.  Chapman, 
17  111.,  423;  Dickerman  v.  Burgess,  20 
111.,  266;  Thomas  v.  Bowman,  29  111., 
426;  S.  C,  30  111.,  84;  Goudy  v.  Hall,  36 
III.,  313;  Lamb  v.  Richards,  43  111.,  312; 
Horner  v.  Zimmerman,  45  111.,  14;  Lloyd 
V.  Karnes,  45  111.,  62;  Guiteau  v.  Wisely, 
47  111.,  433;  Davenport  v.  Karnes,  70 
HI.,  465;  Hays  v.  Cassell,  70  111.,  669; 
Wadhams  v.  Gay,  76  111.,  415. 

(1)  Following  Sweezey  v.  Chandler, 
ante,  p.  445,  and  see  note  to  that  case. 
Held  to  be  error  so  far  as  based  on  §  22 
of  the  statute  of  1845,  R.  S.,  1845, 
"  judgments  and  executions." 

(2)  Errors  in  a  decree  do  not  affect  a 
bona  fide  purchaser,  for  value,  without 
notice,  Horner  v.  Zimmerman,  45111.,  14; 
M'Jilton  V.  Love,  13  111.,  486,  which 
latter  case  follows  this,  holding  that  the 
title,  of  third  persons,  acquired  in  good 
faith  under  an  erroneous  judgment  is 
not  divested  by  the  reversal  of  the  judg- 
ment, if  the  court  rendering  the  judgment 
had  jurisdiction  of  the  parties  and  the 
subject  matter.  This  is  also  afiirmed  in 
Stow  V.  Kimball,  28  111.,  93;  (ioudy  v. 
Hall,  36  111.,  313;  Moore  v.  Niel,  39  111., 
256;   M'Connell  «.  Smith,  39  HI.,   279; 


Mansfield  v.  Hoagland,  46  HI.,  359; 
Shoemate  «.  Lockridge,  53  111.,  503; 
Feaster  v.  Fleming,  56  111.,  457;  Hobson 
li.  Ewan,  62111.,  146;  Wadhams®.  Gay,73 
111.,  415;  Whitman  v.  Fisher,  74  111., 
147;  Mulvey  v.  Gibbons,  87  HI.,  367; 
and,  so  although  such  purchaser's  as- 
signee was  a  party  to  the  judgment, 
Guiteau  v.  Wiseley,  47  111.,  433;  see 
Goodwin  v.  Mix,  38  111.,  115.  The  same 
is  held  in  regard  to  sales  made  by  admin- 
istrators, under  order  of  court  having 
jurisdiction,  Goudy  v.  Hall,  36  HI.,  313. 
The  rule  is  that  when  the  validity  of 
acts  done  under  a  judicial  proceeding  is 
collaterally  called  in  question  it  is  neces- 
sary only  to  look  to  the  jurisdiction.  If 
that  be  found  to  have  existed,  it  matters 
not  how  erroneous  were  the  proceedings, 
the  rights  of  third  persons  acquired 
while  such  proceedings  were  unreversed 
and  by  virtue  thereof  must  be  protected, 
Young  D.  Lorain,  11  111.,  624;  M'Jilton 
V.  Love,  13  111.,  486;  Peak  v.  Shasted, 
21  111.,  137;  Iverson  v.  Loberg,  26  111., 
179;  Stow  1).  Kimball,  28  111.,  93;  Fitz- 
gibbon  V.  Lake,  29  111.,  165;  Goudy  v. 
Hall,  30  111.,  109;  S.  C,  36  111.,  313; 
Hernandez -u.  Drake,  81  111.,  34;  Spring 
V.  Kane,  86  HI.,  580;  Allman  v.  Taylor, 
101  111.,  185;  the  law  does  not  require 
the  purchaser  to  inspect  the  record  and 
see  that  it  is  free  from  error.     He  has 
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This  was  an  action  of  ejectment  brought  by  the  defendants  in  error 
against  the  plaintiff,  to  recover  the  possession  of  lot  seventy-five,  on 
Water  street,  on  the  prairie,  in  the  city  of  Galena.  The  action  was 
•in  the  usual  form,  and  the  plea  not  guilty.  The  cause  was  submitted 
to  the  court,  Sheldon,  judge,  presiding,  at  May  term,  1850,  when  a 
verdict  was  found  for  the  defendants. 

*Both  parties  claimed  title  to  the  premises  in  question,  through [*520'1 
one  John  J.  Cruikshank.  The  plaintiffs  on  the  trial  j)roduced 
the  record  of  a  judgment  in  the  Jo  Daviess  county  court,  in  favor  of 
Artemas  L.  Holmes  against  Cruikshank,  for  the  sum  of  $345  20,  and 
costs  of  suit,  rendered  on  the  9th  day  of  October,  1845.  An  alias  fi. 
fa.  issued  on  this  judgment,  dated  17th  June,  1846,  which  was  levied 
on  the  lot  in  controversy,  on  the  first  day  of  August  following,  and 
the  same  was  sold  by  the  sheriff  on  the  29th  of  that  month.  Holmes, 
the  plaintiff  in  the  execution,  becoming  the  purchaser,  and  receiving 
a  certificate  of  purchase  from  the  sheriff.  The  plaintiffs  also  produced 
anc^  read  in  evidence  a  judgment  in  their  favor,  against  said  Cruik- 
shank, rendered  in  the  circuit  court  of  Jo  Daviess  county,  dated  the 
10th  March,  1847.  Execution  issued  thereon  on  the  27th  day  of 
November,  1847,  and  levied  on  said  lot,  claiming  to  be  judgment 
creditors  of  Cruikshank,  and  on  the  same  day  paid  to  the  sheriff  the 
amount  of  Holmes^  bid,  with  interest.  The  lot  was  put  up  and  sold 
by  the  sheriff,  under  the  redemption  made  by  the  Browns,  the  plaintiffs 
in  the  execution,  and  purchased  in  by  them  on  the  21st  December,  1847, 
at  the  amount  of  redemption  paid  by  them  to  the  sheriff,  and  no 
more.  And  the  sheriff  executed  to  them  a  deed,  which  was  acknow- 
ledged and  recorded. 

It  also  appeared  that  the  judgment  obtained  by  the  Browns,  and 
under  which  they  redeemed,  was  reversed  by  the  supreme  court,  at  the 
December  term,  1848.  The  last  day  of  the  term  at  which  the  Browns 
obtained  their  judgment  against  Cruikshank,  was  the  22d  day  of 
March,  1847.  The  defendant  admitted  he  was  in  possession  of  the 
premises  when  the  suit  was  brought. 

The  defendant  produced  and  read  in  evidence  a  deed,  duly  acknow- 
ledged, etc.,  from  Cruikshank  to  J.  and  William  Holmes  and  Mory 
Burgess,  for  the  lot  in  dispute,  dated  10th  March,  1847,  conveying  to 
them  a  fee  simple  estate,  with  covenants  of  warranty,  excepting  the 
judgments  in  favor  of  Holmes,  and  Morris  and  Osborne.  Sale  for  the 
consideration  of  $2,700.  The  defendant  also  produced  and  read  in 
evidence,  the  certificate  of  purchase  from  the  sheriff  to  Holmes,  under 
his  judgment,  with  an  assignment  of  the  same  to  C.  Cooley,  on  the 
29th  of  August,  1847,  and  an  assignment  from  Cooley  to  Johnson,  on  the 
24th  of  November,  1847,  and  a  sheriff's  deed  to  Johnson,  on  said  certi- 
ficate and  assignments,  after  the  judgment  in  favor  of  the  Browns 

but  to  see  tlie  court  liad  jurisdiction  and  plaintiff  in  execution  becomes  the  pur 
that  there  is  such  a  judgment  or  decree  chaser  he  is  supposed  to  be  cognizant  of 
unreversed,  as  authorizes  the  sale,  Buck-  and  held  responsible  for  all  irregular- 
master  V.  Carlin,  3  Scam.,  104;  Fergus  ities  and  errors,  both  in  the  judgment 
V.  Woodworth,  44  111.,  374;  Horner  v.  and  in  the  proceedings  under  the  execu- 
Zimmerman,  45  111.,  14;  Mulford  v.  tion,  Dickerman  v.  Burgess,  20  111.,  366, 
Stalzenback,  46  111.,  303;  Dingeldine  v.  See,  further,  upon  the  kindred  topic 
Hershman,  53  111.,  286;  Conover  ij.  Mus-  of  guardian's  sales.  Young  v.  Lorain, 
grave,    68    111.,    58.     If,   however,  the  post,  p.  624  and  note  2. 
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[*521]*had  been  reversed.  The  defendant  also  produced  the  records, 
etc.,  showing  that  Osborne  and  Morris  had  each  recovered  judg- 
ment against  Cruikshank,  for  work  done  and  materials  furnished  upon 
a  building  upon  the  lot  in  controversy;  that  the  lot  was  sold  on  each*  ' 
of  said  judgments,  and  that  Johnson,  by  virtue  of  assignments,  had 
the  sheriff's  deed  to  the  lot,  under  each  of  these  sales.  The  judgments 
upon  the  mechanic's  liens  were  rendered  one  in  March  and  one  in 
April,  1847. 

M'Lagan  brings  the  case  to  this  court,  and  assigns  for  error,  that 
the  court  improperly  considered  as  evidence  in  the  cause  the  reversed 
judgment  of  Brown  et  aL,  they  being  the  plaintiffs  in  the  judg- 
ment, and  purchasers  had  notice  of  all  irregularities;  that  Brown  et  al. 
were  not  judgment  creditors  as  to  this  property,  and  had  no  right  to 
redeem,  and  the  overruling  the  motion  for  a  new  trial. 

M.  Y.  Johnson",  for  plaintiff  in  error.  Thompson  Campbell  and 
K.  S.  Blackwell,  for  defendants  in  error. 

Caton,  J.  The  premises  in  question  were  sold  to  A.  L.  Holmes, 
under  his  judgment,  on  the  29th  of  August,  1846,  who  assigned  his 
certificate  of  purchase  to  Cooney,  on  the  27th  day  of  August,  1847, 
and  he  assigned  to  Johnson,  on  the  24th  of  November,  1847.  On  the 
10th  of  March,  1847,  the  judgment  debtor  conveyed  the  premises  to 
W.  Holmes  and  Mary  Burgess.  On  the  same  day  the  Browns  obtained 
their  judgment,  which,  however,  did  not  become  a  lien  upon  the  debt- 
or's real  estate  till  the  22d  of  the  same  month.  They  redeemed  from 
the  sale  to  A.  L.  Holmes,  on  the  27th  of  November,  1847,  two  days 
within  the  fifteen  months  from  the  date  of  that  sale,  and  resold  the 
premises  on  the  21st  of  December,  1847,  and  purchased  them  in  at  the 
amount  of  the  redemption  money,  and  took  a  sheriff's  deed.  Their 
judgment,  under  wliich  they  redeemed,  was  reversed  at  the  December 
term  of  this  court,  1848. 

It  will  be  seen,  that  the  judgment  debtor  sold  his  equity  of  redemp- 
tion to  W.  Holmes  and  Burgess,  before  the  Brown  judgment  be- 
[*522]came  a  lien  upon  the  premises.  They,  however,  never  *re- 
deemed,  and  the  question  is,  could  the  last  judgment  creditors 
redeem  from  the  first  sale,  after  the  expiration  of  the  twelve  months, 
within  which  the  purchasers  from  the  judgment  debtor  might  have  re- 
deemed? We  think,  according  to  the  decision  in  Siueezy  v.  Chandler, 
ante,  445,  they  did  possess  that  right.  In  principle,  there  is  no  differ- 
ence between  that  case  and  this,  so  far  as  this  question  is  concerned. 
There  the  Chandlers  were  held  to  be  the  assignees  of  the  judgment 
debtor,  and  as  such,  bound  to  redeem  within  the  twelve  months, 
although  they  obtained  their  title  under  a  sheriff's  sale.  Certainly 
Holmes  and  Burgess  are  none  the  less  such  assignees,  because  they  ob- 
tained their  title  by  a  voluntary  conveyance  from  the  debtor.  The 
rights  acquired  and  duties  imposed  under  either  purchase  were  the 
same.  Both  had  a  right  to  redeem,  which  was  paramount  to  the  right 
of  any  judgment  creditor,  who  had  not  acquired  a  lien  before  the  date 
of  their  purchases;  which  right,  however,  they  were  bound  to  exercise 
witliin  the  twelve  months;  and  if  they  neglected  to  do  that,  their  rights 
of  redemption  were  entirely  and  for  ever  gone.  They  ceased  to  have 
any  more  rights  or  interest  in  the  premises  than  as  if  they  had  never 
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possessed  the  right  of  redemption.  That  right  had  expired  by  the 
lapse  of  time,  and  coukl  not  with  propriety  be  thrust  in  between  the 
conflicting  claims  arising  under  the  sale  upon  the  first  judgment,  and 
"the  right  to  redeem  claimed  under  the  last.  Upon  the  termination  of 
their  rights,  the  case  stood  as  if  they  had  never  existed,  and  had  there 
been  no  assignment  of  the  equity  of  redemption,  the  right  of  the  subse- 
quent judgment  creditors  to  redeem  Avould  never  have  been  questioned. 
Allowing  the  right  of  redemption  to  the  last  judgment  creditors,  is 
doing  no  violence  to  those  who  have  no  rights  to  violate,  and  the  pur- 
'chaser  under  the  first  judgment  can  not  complain,  for  he  purchased 
with  the  express  condition  imposed  by  the  statute,  that  "  any  judg- 
ment creditor  "  might  redeem  after  the  expiration  of  twelve,  and  within 
fifteen  months,  from  tli  date  of  his  purchase.  Why  should  the  first 
purchaser  claim  a  benefit  from  the  temporary  existence  of  a  right  in 
third  persons,  which  they  have  thrown  away,  and  in  which  he  had  no 
interest,  and  with  which  he  had  no  connection?  But  it  was  insisted, 
that  to  allow  a  judgment  creditor  to  redeem,  whose  judgment  was  ob- 
tained after  thesaleby  the  judgment  debtor,  is,  in  effect,  saying 
*that  the  latter  shall  not  sell  the  equity  of  redemption  because  [*533] 
the  title  conveyed  is  liable  to  be  overreached  by  a  subsequent 
judgment  creditor,  who  is  thus  allowed  to  redeem  from  the  prior  sale. 
This  is  misapprehending  the  effect  of  the  decision  altogether.  It  is 
only  when  the  purchaser  of  the  equity  of  redemption  has  lost  his  right 
by  neglecting  to  redeem,  that  the  right  of  redemption  attaches  to  the 
subsequent  judgment.  In  this  state,  at  least,  the  principal  estate  con- 
tinues in  the  judgment  debtor,  after  the  sale  on  execiition,  so  long  as 
the  equity  of  redemption  continues,  and  indeed  until  the  sheriff's  deed 
is  executed,  and  if  he  or  his  assignee  redeems  from  the  sale,  or  pur- 
chases the  certificate  of  sale,  the  rights  acquired  under  the  first  pur- 
chaser bBing  thus  united  with  the  principal  estate,  are  merged  in  it, 
and  the  right  of  redemption  to  subsequent  judgment  creditors  is  thus 
cut  off,  even  before  it  ever  attaches.  If  the  redemption  is  made  by 
the  judgment  debtor,  who  continues  to  hold  the  estate,  of  course  it  is 
subject  to  a  subsequent  judgment,  but  if  redeemed  by  a  bona  fide  assignee 
of  the  judgment  debtor,  the  title  as  clearly  would  not  be  held  subject 
to  the  subsequent  judgment.  He  would  hold  a  perfect  title,  discharged 
from  all  prior  liens,  and  there  would  be  nothing  to  which  a  subsequent 
judgment  could  attach  —  no  existing  rights  to  which  it  could  reach 
back.  Incase  a  junior  judgment  were  obtained  before  the  assignment 
of  the  equity  of  redemption,  then  as  the  lien  would  attach  to  the  equity 
of  redemption  while  in  the  hands  of  the  judgment  debtor,  the  creditor's 
rights  would  be  secured,  by  virtue  of  the  lien,  as  effectually  and  upon 
the  same  principle  that  they  would  have  been  had  the  judgment  debtor 
owned  the  entire  estate  and  sold  it  after  the  judgment. 

But  the  judgment  under  which  the  redemption  was  made  was  after- 
wards reversed,  and  as  the  judgment  creditors  were  the  purchasers  at 
the  second  sale,  it  is  insisted  that  they  acquired  no  title,  or  if  they  did, 
it  was  defeated  or  extinguished  by  the  reversal  of  their  judgment.  As  a 
general  rule  it  was  not  denied  that  a  purchaser  at  a  sheriff's  sale,  upon 
an  execution  which  is  issued  upon  a  judgment  which  is  not  absolutely 
void,  but  only  irregular  or  erroneous,  gets  a  good  title,  although  the 
judgment  may  afterwards  be  reversed  for  such  irregularity  or  error, 
51  — Vol.  11,  lU.  401 
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But  it  is  insisted  that  it  is  not  so  where  the  plaintiff  in  the 
[*524] irregular  judgment  becomes  the  purchaser,  because  he  is  *respon- 

sible  for  and  is  supposed  to  be  cognizant  of  all  the  irregularities 
and  errors  in  his  judgment.  To  a  certain  extent  this  may  be,  and 
indeed,  we  think  is  true,  notwithstanding  the  cases  referred  to  in  Ken- 
tucky, holding  a  different  doctrine;  but,  clearly,  the  rule  ought  not  to 
be  extended  beyond  what  the  interest  of  the  debtor  or  his  grantees  may 
require.  No  one  else  should  be  allowed  to  question  the  title  acquired 
by  the  purchaser,  who  was  the  plaintiff  in  the  reversed  judgment;  and 
even  with  this  limitation,  the  principle  may  have  a  tendency,  to  a  cer- 
tain extent,  to  diminish  competition  at  sheriff's  sales,  which  is  against 
the  policy  of  the  law,  as  being  prejudicial  to  both  debtors  and  creditors. 
But,  then,  it  is  but  right  and  reasonable,  that  upon  the  reversal  of  a 
judgment,  the  judgment  debtor  should  l3e  restored  to  what  he  has  lost 
by  reason  of  the  erroneous  judgment,  as  far  as  possible,  without  injury 
to  innocent  parties,  and  for  that  purpose  the  general  policy  of  the  law 
may  be  allowed  to  yield  to  a  certain  extent.  But,  in  no  event  should 
gross  and  manifest  injustice  be  perpetrated,  even  to  one  who  has  obtained 
and  enforced  an  erroneous  judgment.  When  an  innocent  party  is  the 
purchaser,  only  the  money  produced  by  the  sale  can  be  restored  to  the 
judgment  debtor,  without  injustice  to  the  purchaser;  but,  as  a  general 
rule,  when  the  plaintiff  in  the  erroneous  judgment  has  purchased,  he 
should  restore  the  specific  property,  for  it  is  his  duty  to  make  all  the 
reparation  in  his  power,  to  one  whose  property  he  has  wrongfully  sold. 
But  certainly  no  one  but  the  defendant,  or  his  assignee,  should  be 
alllowed  to  complain,  or  claim  any  benefit  on  account  of  such  reversal. 
Although  he  may  reverse  the  judgment,  the  defendant  may  not  choose 
to  complain  of  or  may  even  prefer  to  afl&rm  the  sale.  It  may  be  for 
his  interest  to  do  so.  Suppose  the  chief  value  of  the  estate  sold  con- 
sisted in  improvements  which  had,  through  the  carelessness  ctf  the  pur- 
chaser, or  by  accident,  burned  down,  so  that  when  the  judgment  was 
reversed  it  was  not  worth  one-fourth  of  the  amount  of  the  sale,  can  it 
be  tolerated  for  a  moment  that  a  stranger  may  assert  a  supposed  right 
of  the  debtor  and  defeat  the  purchaser's  title,  and  thus  prevent  the 
defendant  from  recovering  the  price  for  which  the  premises  sold, 
instead  of  the  premises  themselves?  The  proposition  would  be  as  absurd 
in  reason  as  revolting  to  justice.     A  stranger  can  not  thus  use  my  right 

for  his  benefit  to  my  injury.  We  can  not  go  the  length  of  say- 
[*525]ing  that  the  title  *acquired  by  the  plaintiff  under  the  judgment 

is  absolutely  divested  and  defeated,  as  to  all  the  w^orld,  by  the 
reversal  of  the  judgment.  It  is  time  enough  to  say  that  the  purchaser 
acquired  no  title,  when  the  party  injured  complains.  Here  the  defen- 
dant below  did  not  connect  himself  with  the  judgment  debtor,  and  it 
is  not  for  him  to  say  that  a  wrong  has  been  done. 

But  this  is  not  like  the  ordinary  case  of  a  sale  to  a  plaintiff  under 
his  judgment,  which  has  been  reversed.  Although  it  may  be,  that  in 
form,  the  last  sale  was  upon  an  execution  issued  upon  the  junior  judg- 
ment, yet  in  substance  the  transaction  was  somewhat  different?  The 
main  question  is,  had  the  plaintiff  in  that  judgment  a  right  to  redeem 
from  the  previous  sale?  At  the  time  of  the  redemption  tnat  judgment 
was  in  full  force,  and  the  right  to  redeem  under  it  we  have  already 
attempted  to  show.     Nor  can  we  appreciate  the  propriety  of  saying 
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that  the  reversal  of  that  judgment  defeated  the  rights  acquired  by 
virtue  of  that  redemption  and  the  subsequent  sale  and  conveyance.  A 
right  without  an  interest  is  not  easily  appreciated,  and  neither  the  de- 
fendant in  that  judgment  nor  his  grantor  had  any  possible  interest  in 
defeating  the  title  acquired,  for,  as  before  shown,  all  his  right  was  en- 
tirely gone  before  the  judgment  creditor  could  redeem;  so  that  the' 
only  conflicting  rights  must  arise  betAveen  the  purchasers  under  the 
two  judgments  or  their  assigns.  "Who  has  the  better  right,  as  between 
them,  can  admit  of  no  doubt.  In  order  to  redeem,  the  redeeming 
creditor  must  pay  the  full  amount  for  which  the  premises  were  first 
sold;  and  if  we  say  that  he  shall  lose  his  title,  by  reason  of  the  reversal 
of  the  judgment,  his  loss  is  not  confined  to  the  title  alone,  but  he 
must  also  lose  the  redemption  money,  for  there  is  no  provision  made 
for  restoration  to  him.  And  for  whose  benefit  are  all  these  rights  and 
interests  of  the  redeeming  creditors  to  be  sacrificed?  Not  for  the 
benefit  of  the  judgment  debtor,  for  if  the  title  is  not  allowed  to  re- 
main with  the  redeeming  creditor,  it  must  go  to  the  purchaser  under 
the  first  judgment,  who  has  already  been  refunded  the  purchase  money 
which  he  paid,  and  out  of  the  pocket,  too,  of  the  man  from  whom  he 
wrests  the  title;  and  not  by  reason  of  any  merit  of  his  own,  but  be- 
cause a  judgment  has  been  reversed,  to  which  he  was  not  a  party,  and 
in  which  he  had  no  interest.  Shall  the  one  who  pays  for  the  land  not 
get  it,  and  he  who  gets  the  pay  retain  the  premises?  It  would 
require  *ingenious  reasoning  to  reconcile  an  upright  mind  to  such[*526] 
justice.  If  the  judgment  debtor,  or  his  assignee,  has  any  in- 
terest in  the  controversy,  in  such  a  case  it  must  be  to  sustain  the  right 
of  redemption,  for  then  he  has  a  chance  of  realizing  something  from 
the  second  sale,  while  in  no  contingency  can  it  result  in  any  injury  to 
him;  and  yet  if  a  stranger  or  the  purchaser  under  the  first  judgment, 
shall  be  allowed  to  defeat  the  right  of  redemption,  by  reason  of  the 
reversal  of  the  judgment,  it  can  only  be  upon  the  ground  that  the 
judgment  debtor's  rights  have  been  sacrificed,  under  the  judgment, 
while  it  remained  in  force. 

But  we  are  not  obliged  to  rely  upon  this  manifest  sense  of  justice  to 
sustain  the  title  acquired  under  the  last  sale.  The  statute  directing 
the  conveyance  to  be  made  to  the  redeeming  creditor  directs  the 
sheriff  "  to  execute  a  deed  to  such  creditor  as  the  original  purchaser, 
and  such  deed  shall  be  as  valid  and  effectual  in  law  as  if  such  creditor 
had  been  the  original  purchaser."  From  this  it  is  manifest  that  the 
title  acquired  by  the  redeeming  creditor  does  not  depend  alone  upon 
the  validity  of  his  own  judgment,  but  rather  upon  the  judgment  under 
which  the  original  purchase  was  made.  His  own  judgment,  it  is  true, 
must  be  sufiicient  to  entitle  him  to  redeem,  but  when  that  is  the  case, 
then  he  succeeds  to  all  the  rights  of  the  first  purchaser,  and  his  title 
would  seem  to  be  as  invulnerable  as  it  would  have  been  in  the  hands 
of  the  purchaser  from  whom  the  redemption  was  made.  This  statute 
clearly  excludes  the  idea  that  the  last  purchaser's  title  maybe  defeated 
by  the  reversal  of  the  judgment  under  which  the  redemption  was  made. 

The  outstanding  title  attempted  to  be  shown  in  Johnson,  which  he 
derived  under  the  judgments  obtained  in  the  two  lien  suits,  mav  be 
disposed  of  in  few  words.  We  have  no  doubt  that  the  lien  provided 
for  by  chapter  65,  R.  S.,  does  not  commence  or  attach  antecedently  to 
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the  doing  of  the  work  or  furnishing  the  materials;  and,  in  this  case, 
the  first  judgment  became  a  lien  upon  the  premises  before  any  of  the 
work  was  done  or  materials  furnished,  for  which  those  Judgments  were 
obtained;  so  that  the  title  derived  under  that  judgment  must  nec- 
essarily take  priority  to  that  derived  under  them,  at  least  so  far  as  the 
lot  is  concerned;  and  under  the  latter  judgments  they  did  not  attempt 
to  sell  the  building  separate  from  the  lot,  even  admitting  that  they 
could  have  done  so.  But  none  of  these  judgment  creditors  were 
[*527]*made  parties  to  those  lien  suits,  and  consequently  they  are  not 
bound  by  nor  can  their  rights  be  prejudicedby  those  judgments. 
They  might  have  been  made  parties  {Kimball  v.  Cook,  1  Oilman,  423), 
when  they  would  have  had  an  opportunity  to  defend  their  interests; 
but  as  it  is,  those  adjudications  were  ex  parte,  as  to  them,  and  the  cir- 
cuit court  very  properly  held  that  they  could  not  affect  the  title  ac- 
quired under  the  Holmes  judgment. 

We  perceive  no  error  in  the  judgment,  and  it  will  have  to  be  affirmed, 
with  costs. 

Judgment  affirmed. 

Mabtin"  GtRAy  v.  CaLvin"  Rawson". 

Error  to  Jo  Daviess. 

1.  Landlord  AND  TENANT  —  sub-lessee;  distraint.  The  goods  of  a  sub- lessee, 
of  a  part  of  the  demised  premises,  are  not  liable  to  be  distrained  for  the  rent  re- 
served in  the  original  lease. 

This  was  a  proceeding  under  the  landlord  and  tenant  act,  com- 
menced in  the  Jo  Daviess  circuit  court,  wherein  Gray  filed  his  distress 
warrant  against  Rawson,  to  recover  seven  months'  rent  then  due  said 
Gray,  for  premises  in  the  possession  of  said  Rawson,  and  two  others, 
but  which  had  been  demised  by  said  Gray  to  Charles  H.  Wheeler,  by  ^ 
written  lease,  under  whom  said  Rawson  and  the  others  held  possession  ! 
of  said  premises.     Gray,  by  his  attorney,  moved  the  court  to  assess  the 
amount  due  him  by  virtue  of  the  facts  above  stated.     Upon  which  the 
court,  Browne,  justice,  presiding,  at  the  March  term,  1848,  of  said 
court,  found  for  the  said  appellee,  Rawson,  that  no  rent  was,  at  the 
time  of  the  levy  of  the  distress  warrant,  due  from  him  to  the  appellant. 
Gray,  and  that  Gray  took  nothing  by  his  writ.     To  this  finding  Gray  ; 
excepted,  and  brought  the  cause  to  this  court. 

T.  Campbell,  for  plaintiff  in  error.    M.  Y.  JoH]srso]sr,  for  defendant 
in  error. 

[*528]  *Te,eat,  C.  J.  The  seventh  section  of  the  sixtieth  chapter  of 
the  Revised  Statutes  declares,that  "  in  all  cases  of  distress  for  rent, 
it  shall  be  lawful  for  the  landlord,  by  himself,  his  agent  or  attorney,  to 
seize  for  rent  any  personal  property  of  his  tenant  that  may  be  found  in 
the  county  where  such  tenant  shall  reside;  and  in  no  case  shall  the 
property  of  any  other  person,  although  the  same  may  be  found  on  the 
premises,  be  liable  to  seizure  for  rent  due  from  such  tenant."  Under 
this  provision,  the  circuit  court  held  that  the  goods  of  a  sub-lessee  of  a 
part  of  the  demised  premises  were  not  liable  to  be  distrained  for  the 
rent  reserved  in  the  original  lease.  The  propriety  of  that  ruling  is 
the  only  question  in  the  case.     By  the  common  law,  any  goods  found 
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by  the  bailiff  on  the  premises,  irrespective  of  the  ownership,  were  liable 
to  seizure  for  rent.  The  statute  limits  the  right  of  distress  to  the 
goods  of  the  tenant.  A  sub-lessee  is  not,  in  a  general  sense,  the  tenant 
of  the  original  lessor.     He  is  not  personally  liable  to  the  latter  for  the 

Payment  of  the  rent.  There  is  no  privity  of  contract  between  them, 
'he  owner  of  the  premises  can  not  maintain  an  action  against  a  sub- 
tenant for  a  breach  of  the  covenants  contained  in  the  lease.  Archbold's 
Landlord  and  Tenant,  69;  Halford  v.  Hatch,  Douglas,  183.  Nor  can 
he  maintain  assumpsit  for  the  use  and  occupation  of  the  premises,  for 
the  law,  in  such  case,  implies  no  promise  on  the  part  of  the  sub -lessee 
to  make  compensation  to  the  first  lessor.  An  under  tenant  is  oiily  lia- 
ble to  his  immediate  lessor.  4  Kent,  96.  The  statute  restricts  a  land- 
lord, in  the  exercise  of  the  remedy  by  distress,  to  the  seizure  of  the 
goods  of  the  party  who  is  personally  responsible  to  him  for  the  rent 
reserved.  For  the  purposes  of  this  remedy,  the  relation  of  landlord 
and  tenant  exists  only  between  the  parties  to  the  demise.  It  is  true 
that  a  sub-tenant  is  sometimes  called  the  tenant  of  the  original  lessor, 
but  it  is  in  reference  to  a  very  different  question  than  the  liability  to 
pay  rent.  There  is  a  privity  of  estate,  not  of  contract,  between  them. 
If  the  relation  of  landlord  and  tenant  once  attaches,  it  binds  all  who 
may  acquire  the  possession  of  the  premises,  from  or  through  the  tenant, 
immediately  or  remotely.  The  possession  of  an  under  tenant  is  in  sub- 
servience to  the  title  of  the  original  lessor,  and  he  can  do  no  act  in  dis- 
paragement of  that  title.  He  can  not  acquire  a  possession  adverse 
to  the  first  lessor,  for  *the  law  regards  his  possession  as  the[*529] 
possession  of  the  lessor.  These  principles  are  apjDlied  only  for 
the  purpose  of  protecting  the  title  to  the  estate. 

The  judgment  of  the  circuit  court  is  affirmed,  with  costs. 

Judgment  affirmed. 

Hiram  Brown",  impleaded  with  John  J.  Griswold  et  al.,  v.  Matthew 

Throckmorton. 

Ikroi'  to  Kendall. 

1.  Public  lands  —  'pre-emption  right  defined.  A  right  of  pre-emption  does  not 
confer  upon  the  person  having  it  any  title  to  the  land  or  to  the  timber  standing 
thereon.  It  is  but  a  license  from  the  government  to  occupy  the  land,  and  the  right 
to  purchase  the  same,  within  a  specified  time,  at  the  minimum  price. (1) 

(1)  Following  Wincher«.  Shrewsbury,  the  pre-emption  claim,  after  entry  made 
2  Scam. ,  283.  Nevertheless  the  right  is  and  before  patent  issued,  Bobbins  v. 
property  which  may  pass  by  deed  or  Bunn,  54  111.,  48,  wherefore,  in  the  case 
other  transfer  from  the  pre-emptor  to  last  recited,  it  was  held  a  mortgage  exe- 
a  purchaser,  who,  by  virtue  of  the  pur-  cuted  by  one  who  had  entered  the  mort- 
chase,  becomes  the  legal  representative  gaged  premises  as  a  pre-emptor,  prior  to 
of  the  original  claimant,  within  the  the  issue  of  a  patent,  was  valid  and  en- 
meaning  of  the  acts  of  congress  respect-  forceable.  Nevertheless,  the  fact  that 
ing  the  right,  Delauney  v.  Burnett,  4  a  party  has  made  a  pre-emption,  to  the 
Qilm.  ,454;  Phelps  v.  Smith,  15111.,  572;  satisfaction  of  the  land  officers,  does  not 
but,  there  can  be  no  assignment  by  parol,  give  him  any  title  to  the  land  until  he 
Lester  v.  White's  heirs,  44  111.,  464.  The  makes  an  entry  of  it  and  pays  for  it,  and 
act  of  congress  of  1841,  i^  12,  the  pre-  any  release  of  title  prior  to  entry  and 
emption  law,  prohibits  the  assignment  payment  ceases,  as  against  the  purchaser, 
or  transfer  of  the  right  secured  prior  to  so  soon  as  the  entry  is  made,  Phelps  v. 
patent  issued;  it  does  not  design  to  pro-  Kellogg,  15  111.,  131. 
Libit  the  sale  of  the  land  entered  under 
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This  was  an  action  of  trespass  de  bonis  asportatis,  brought  by  Throck- 
morton against  Brown  and  others,  to  recover  the  value  of  certain  rails, 
which  had  been  cut  upon  land  to  which  Brown  claimed  a  pre-emption, 
but  to  which  he  did  not  acquire  any  title  from  the  government  until 
after  the  rails  had  been  made. 

^  Brown,  in  defence,  offered  to  prove  his  occupancy  of  the  land  upon 
Avhich  the  rails  were  cut,  and  his  right  to  a  pre-emption  of  the  same 
under  the  law  of  the  United  States,  and  also  a  certificate  from  the 
land  office  of  the  purchase  of  the  land,  but  obtained  after  the  rails 
were  cut;  which  testimony  was  excluded  by  the  court,  Caton,  justice, 
presiding.  The  cause  was  submitted  to  a  jury,  who  found  a  verdict 
for  $12.  Brown  sued  out  this  writ,  and  assigns  for  error,  the  exclud- 
ing of  the  testimony  from  the  jury  which  went  to  show  his  claim  of 
pre-emption  to  the  land,  and  in  excluding  the  certificate  of  purchase. 

S.  W.  Randall,  for  plaintiff  in  error.  T.  L.  Dickey  and  W.  H. 
L.  Wallace,  for  defendant  in  error. 

Treat,  C.  J.  This  was  an  action  of  trespass,  brought  by  Throck- 
morton against  Brown  and  others,  to  recover  the  value  of  cer- 
[*o30]tain  rails.  *It  appeared  in  evidence  that  Throckmorton,  during 
the  winter  of  1844,  made  the  rails  in  question  from  timber  cut 
by  him  on  a  quarter  section  of  land  belonging  to  the  United  States, 
and  that  Brown  took  and  carried  them  away,  in  March  or  April  follow- 
ing. It  also  appeared  that  Brown  resided  on  the  land  from  the  first 
of  April,  1843,  up  to  the  time  of  the  trial. 

The  defendants  offered  to  read  in  evidence  certified  copies  of  certain 
papers  from  the  records  of  the  land  office  at  Chicago,  for  the  purpose 
of  showing  that  Brown  was  entitled  to  and  claimed  a  pre-emption  on 
the  quarter  section  of  land,  from  the  time  of  his  residence  thereon; 
and  also  a  certificate  of  the  registry,  showing  that  he  entered  the  same 
on  the  12th  of  April,  1844.  The  court  rejected  this  evidence,  and  the 
propriety  of  that  decision  is  the  only  question  in  the  case.  a. 

The  evidence  admitted  showed  a  prima  facie  right  in  the  plaintiff  11 
to  recover  the  value  of  the  rails;  and  the  evidence  offered  by  the 
defendants,  and  excluded  by  the  court,  neither  tended  to  rebut  the 
case  thus  made,  nor  establish  any  defence  to  the  action.  The  timber 
out  of  which  the  rails  were  made  belonged  to  the  United  States  and 
not  to  Brown.  Admitting  that  Brown  had  at  the  time  a  valid  pre- 
emption, that  did  not  confer  on  him  any  title  to  the  land  or  the  timber 
standing  thereon,  He  had,  at  most,  but  a  license  from  the  govern- 
ment to  occupy  the  land,  and  the  right  to  purchase  the  same,  within 
a  specified  time,  at  the  minimum  price.  On  the  entry  of  the  land,  he 
acquired  no  interest  in  the  rails  previously  made  by  the  plaintiff" 
thereon.  The  timber  was  severed  from  the  freehold,  and  became  per- 
sonal property,  and  did  not  pass  with  the  land  to  Brown  by  the  grant 
p  from  the  United  States.  But  it  is  needless  to  discuss  the  question,  as 
the  case  of  Windier  v.  Shrewsbury,  2  Scammon,  283,  is  expressly  in 
point,  and  perfectly  decisive  of  this  case.  In  that  case,  Shrewsbury 
made  a  quantity  of  rails  from  timber  growing  on  land  of  the  United 
States,  and  left  them  piled  up  on  the  land.  Wincher  afterwards  pur- 
chased the  land,  and  converted  tlie  rails  to  his  own  use.  Shrewsbury 
then  brought  an  action  of  trespass  against  him,  and  recovered  a  j  udgment 
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for  the  value  of  the  rails;  which  was  affirmed  in  this  court.  The  court 
said:  "Had  the  defendant  any  title  to  the  rails  in  question,  and  how 
did  he  acquire  it  ?  At  the  time  the  trespass  was  committed  by  the  plain- 
tiff, the  land,  and  consequently  the  timber  growing  on  it,  of  which 
*the  rails  were  made,  belonged  to  the  government.  The  cut-[*531] 
ting  of  the  timber  was  therefore  an  injury  and  a  trespass  against 
the  government,  and  it  had  a  legal  remedy.  Therefore,  the  defendant 
had  neither  a  right  of  property,  nor  a  right  of  action,  at  the  time  of 
the  plaintiff's  trespass,  in  making  the  rails.  To  what  then  did  he  ac- 
quire title,  by  a  subsequent  purchase  of  the  land?  Certainly  not  to  a 
right  of  action  for  a  previous  trespass;  nor  to  the  timber  which  had 
previously  been  severed  from  the  land,  and  converted  into  rails,  farm- 
ing utensils,  furniture,  or  any  thing  else." 

The  judgment  of  the  circuit  court  is  affirmed,  with  costs. 

Judgment  affirmed. 

Leopold  Massure  v.  Joseph  D.  Noble. 
Error  to  Jo  Daviess  County  Court. 

1.  Witness — to  state  facts,  not  conclusions.  A  witness,  who  had  been  an  attor- 
ney in  a  petition  for  partition,  was  permitted  to  give  in  evidence  his  conclusions 
as  to  the  correctness  and  sufficiency  of  the  proceedings.  This  was  held  to  be 
erroneous;  he  should  have  stated  the  facts  only. 

3.  'Ei^iTOWEXr— doctrine  not  apply  to  stranger.  A  stranger  is  not  bound  by  nor 
can  he  take  advantage  of  an  estoppel. 

This  was  an  action  of  ejectment,  commenced  in  the  Jo  Daviess 
county  court,  to  recover  lot  number  forty-three,  in  the  city  of  Galena. 
The  cause  was  submitted  to  the  judge,  Hugh  T.  Dickey,  for  trial, 
without  the  intervention  of  a  jury;  and  verdict  and  judgment  were 
entered  for  the  defendant  below,  the  defendant  in  error  here.  Several 
errors  were  assigned;  but  as  one  only  is  noticed  in  the  opinion,  the 
others  will  be  disregarded.  The  decision  of  the  court  furnishes  a  suf- 
ficient statement  of  facts,  as  to  the  point  decided. 

M.  Y.  Johnson,  for  plaintiff  in  error.  Hempstead  &  Washbtjrke, 
for  defendant  in  error. 

Trumbull,  J.  The  only  question  necessary  to  a  determination  of 
this  case,  arises  out  of  the  introduction  of  parol  evidence  by 
the  *defendant,  to  show  the  contents  of  a  petition  for  partition,  [*532] 
which  had  been  lost  from  the  files  of  the  court.  A  witness  was 
permitted  to  testify,  that,  as  attorney,  he  filed  the  original  petition, 
and  sued  out  process;  that  the  same  was  duly  served,  "and  that  the 
petition  and  all  the  proceedings  were  regular  and  in  proper  form,  and 
that  the  petition  set  forth  all  that  was  necessary  as  to  the  rights  of  the 
parties,  and  other  matters  necessary  and  proper."  The  admission  of 
this  evidence  was  clearly  improper.  The  witness  should  have  been 
required  to  state  the  contents  of  the  petition,  that  the  court  might  de- 
termine its  sufficiency.  His  opinion  that  it  contained  all  that  Avas 
necessary  and  proper  may  have  been  erroneous.  At  all  events,  he  was 
not  the  proper  judge  of  the  matter;  and  the  court  erred  in  admitting 
in  evidence  the  conclusions  of  the  witness,  instead  of  requiring  him  to 
state  facts.     But,  in  no  event,  was  the  evidence  of  this  witness  suf- 
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ficient  to  supply  the  lost  paper.  Neither  the  Judgment  in  partition, 
the  report  of  the  commissioners,  nor  the  order  of  sale,  contains  any 
description  of  the  premises  sought  to  be  divided,  except  by  reference 
to  the  ''lot  described  in  said  petition/^  The  witness,  called  to  testify 
as  to  the  contents  of  the  lost  petition,  gives  no  description  of  the  land 
described  therein.  How,  then,  could  the  court  know  that  the  pro- 
ceedings in  the  partition  suit,  sought  to  be  set  up  by  the  defendant  in 
bar  of  the  plaintiff's  recovery,  had  any  thing  to  do  with  the  land  in 
controversy?  It  is,  however,  insisted,  that  the  plaintiff  has  ratified 
these  proceedings,  by  executing  to  the  commissioners  who  made  the 
sale  of  the  premises  in  question,  and  the  purchasers  from  them,  a  re- 
lease, and  that  he  is  thereby  estopped  from  denying  that  the  proceed- 
ings were  not  regular  and  the  sale  valid.  This  might  and  probably 
would  be  the  case,  if  the  release  were  set  up  by  one  who  was  a  party 
or  privy  to  it;  but  so  far  as  the  record  shows,  the  defendant  is  a 
stranger  to  the  transaction,  who  does  not  connect  himself,  either  with 
the  purchasers,  the  commissioners,  or  the  title  derived  from  them;  and 
the  principle  is  well  settled,  that  a  stranger  shall  not  be  bound  by  or 
take  advantage  of  an  estoppel.  7  Bac,  Ab.,  620. 
The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 

[*533]  *Eachel  Skiles  et  al.  v.  Abraham  G.  Switzer  et  al. 

Appeal  from  Winnebago. 

1.  Parties  TO  ACTION  —  chancery.  All  persons  to  be  affected  by  a  decree  in 
chancery,  should  be  made  parties  to  the  proceeding.  (1) 

This  was  a  bill  in  chancery,  filed  by  Switzer  and  others  against  the 
appellants,  to  set  aside  certain  conveyances  and  mortgages,  made,  as  is 
alleged,  in  fraud  of  creditors. 

At  the  December  term,  1849,  of  the  Winnebago  circuit  court,  the  cause 
came  on  to  be  heard,  before  Henderson,  judge,  who  decreed  in  favor 
of  the  appellees,  complainants  against  the  appellants.  The  case  was 
brought  by  appeal  to  this  court  by  the  respondents  to  the  bill;  but  as 
the  case  is  decided  upon  a  question  not  involving  the  merits  of  the  case, 
it  is  not  deemed  necessary  to  give  an  extended  statement  of  the  case. 

E.  S.  Black  WELL  and  N.  H.  Purple,  for  the  appellants.  Marsh 
&  Wright,  for  the  appellees. 

Caton",  J.  It  is  a  fatal  objection  to  this  decree,  that  the  infant  heir 
of  Udell  was  not  a  party.  The  legal  title  to  the  property  in  controversy 
descended  to  her,  and  although  her  father  held  it  in  trust,  yet  no  decree, 
divesting  her  of  that  legal  title,  could  be  binding  upon  her,  unless  she 
was  properly  represented  by  a  guardian  appointed  to  jarotect  her  inter- 
est. The  primary  object  of  the  decree  was  to  divest  her  of  the  legal 
title,  and  as  that  was  not  legally  done,  the  balance  of  the  decree,  which 
provides  for  the  disposition  of  the  proceeds  of  the  property,  must  neces- 
sarily be  reversed  also,  for  there  is  nothing  upon  which  it  can  operate. 
When  an  issue  shall  be  formed  between  the  complainants  and  the  infant 
defendant,  new  or  additional  proofs  may  be  taken;  and  as  the  evidence, 
when  the  suit  is  again  brought  to  a  hearing,  may  be  very  different  upon 

(1)  See  Gilham  v.  Cairns,  Breese,  124  and  note  1. 
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the  various  questions  which  have  been  controverted  here,  it  is  manifest 
that  it  wouki  be  improper  for  us  to  proceed  to  examine  and  decide 
them,  while  it  is  possible  they  will  not  arise  again,  and  which, 
at  any  rate,  may  not,  and  *probably  will  not  be  again  presented  [*534] 
in  the  precise  form  in  which  they  are  now  before  us.  We 
might,  it  is  true,  lay  down  the  rules  which  are  to  govern  in  the  delivery 
of  deeds,  but  that  would  be  of  little  use  here,  where  the  principal  con- 
troversy is  in  relation  to  the  facts. 

The  decree  of  the  circuit  court  is  reversed,  with  costs,  and  the  suit 
remanded  for  further  proceedings. 

Decree  reversed. 

Joseph  Keynolds  v.  Joseph  Peery. 

Appeal  from  Livingston. 

1.  AppeaIi  —  improvidently  granted;  dismissal.  Where  an  appeal  has  been 
improvidently  granted,  the  appellee,  by  filing  a  transcript  of  the  record  in  this 
court,  may,  after  notice  to  the  opposite  party,  on  motion,  have  the  appeal  dismissed. 

2.  Same — jurisdiction  of;  loJien  acquired.  An  appeal  allowed  by  the  trial 
court,  is  eo  instanti  in  the  appellate  tribunal  on  the  filing  of  bond  as  conditioned, 
below.  (1) 

This  was  an  action  of  replevin,  commenced  in  the  circuit  court  of 
Livingston  county,  which  was  submitted  to  a  jury,  who  found  a  verdict 
for  the  plaintiff  on  all  the  issues  joined.  Thereupon  the  defendant 
below  prayed  an  appeal  to  this  court;  wliich  was  allowed.  The  plain- 
tiff below  and  appellee  here  filed  a  copy  of  the  transcript,  and  moved 
the  court  for  a  dismissal  of  the  appeal;  which  was  allowed  by  the 
court. 

A.  Hoes,  for  appellee.     Glover  &  Cook,  for  appellant. 

Treat,  C.  J.  Perry  brought  an  action  of  replevin  against  Keynolds, 
and  recovered  a  judgment  therein  for  costs.  The  court  granted 
Reynolds  an  appeal  to  this  court.  The  judgment  was  entered  on  the 
13th  of  May  last,  and  the  appeal  bond  was  filed  on  the  11th  of  June. 
The  appellee,  having  given  notice  to  the  counsel  for  the  appellant,  now 
files  a  copy  of  the  record,  and  enters  a  motion  to  dismiss  the  appeal, 
because  an  appeal  will  not  lie  in  such  a  case.  It  is  very  clear  that  the 
order  for  the  appeal  was  improvidently  granted.  Appeals  are  only 
allowed  in  cases  "where  the  judgment  or  decree  appealed  from 
be  final,  and  shall  *amount,  exclusive  of  costs,  to  the  sum  of[*535] 
twenty  dollars,  or  relate  to  a  franchise  or  freehold.^'  R.  S.,  ch. 
83,  sec.  47.  Thirty  days  not  having  intervened  between  the  date  of 
the  order  granting  the  appeal  and  the  first  day  of  the  present  term  of 
this  court,  the  appellant  is  not  required  to  file  the  record  before  the 
third  day  of  the  next  term.  R.  S.,  ch.  83,  sec.  48;  Vance's.  Schuyler, 
4  Scammon,  286.  It  is  therefore  insisted,  that  the  appellee  can  not 
interpose  this  motion  until  the  record  is  filed  by  the  appellant.  We  are 
inclined  to  hold  that  the  motion  is  properly  made.  It  is  true,  that  the 
appellee  could  not  enter  a  motion  to  dismiss  the  appeal  for  the  want  of 
prosecution,  until  the  time  had  elapsed  for  the  appellant  to  file  the 
record.     But,  we  think,  the  appellee  should  be  permitted,  on  filing  a 

(1)  See  Ambrose  v.  Weed,  ante,  p.  488  and  note  3. 
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copy  of  the  record,  and  giving  reasonable  notice  to  the  appellant,  to 
make  a  motion  to  dismiss  an  appeal,  which  was  improvidently  granted, 
and  which  improperly  restrains  him  from  collecting  his  judgment.  No 
injustice  will  result  to  the  appellant.  If  he  has  obtained  an  appeal  in 
a  case  which  the  law  does  not  authorize,  he  can  not  complain  of  its  dis- 
missal. If  he  has  merits  in  his  case,  he  can  enjpin  the  collection  of  the 
judgment,  by  suing  out  a  writ  of  error,  and  obtaining  a  supersedeas. 
It  is  not  the  filing  of  the  record  by  the  appellant  which  gives  this  court 
jurisdiction  of  an  appeal.  The  case  is,  in  contemplation  of  law,  pend- 
ing in  this  court  the  moment  the  appeal  bond  is  executed  and  filed  with 
the  clerk  of  the  circuit  court.  Owens  v.  McKetlie,  5  Oilman,  79; 
Simpson  v.  Alexander,  ibid,  260. 

The  appeal  will  be  dismissed,  with  costs. 

Appeal  dismissed. 

Ira  V.  GrERMAiN  V.  The  Steam  Tug  Indiana. 

Appeal  from  Cook  County  Court  of  Common  Pleas.  ' 

1.  Attachment  —  of  vessel;  the  lien.  The  tenth  chapter  of  the  Revised  Stat- 1 
utes  creates  a  lien  in  favor  of  those  engaged  in  running  and  managing  a  vessel, 
and  those  furnishing  her  with  materials  or  supplies;  which  attaches  the  moment 
the  liability  is  incurred.  The  lien,  however,  can  not  be  asserted  to  the  prejudice 
of  the  creditors,  incumbrancers  or  purchasers,  unless  the  remedy  is  pursued  within 
three   months   after  the  cause  of  action  acrues.     To  this  extent,   the  maritime 

law  is  extended  over  domestic  vessels.  (1) 
[*536]     2.  Same  — priority  of  claim.     *The  claims  of  seamen  are  superior  to  those 

of  material-men,  and  are  to  be  first  paid. 

3.  Same  —  enforcement  of  lien.  Our  statute  adopts  the  maritime  law,  in  the 
creation  of  a  lien  in  favor  of  mariners  and  material  men,  but  has  provided  a  differ- 
ent remedy  for  the  enforcement  of  such  lien,  which,  although  in  some  respects  a 
proceeding  in  rem,  has  no  such  conclusive  effect  as  an  admiralty  decree. 

4.  Same  —  sale  not  divest  superior  lien.  The  sale  of  a  vessel,  under  a  judgment 
in  attaichment,  obtained  by  a  seaman  or  material  man,  does  not  divest  any  liens 
of  a  superior  degree,  nor  any  antecedent  liens  of  the  same  degree. 

5.  Same  —  life  time  of  lien.  A  lien  once  acquired  continues  in  full  force  three 
months,  unaffected  by  any  proceedings  to  enforce  subsequent  liens,  and  the  lien 
holder  is  not  chargeable  with  laches  until  that  period  has  elapsed. 

On  the  twentieth  day  of  October,  1849,  the  appellant  sued  out  of  the 
Cook  county  court  a  writ  of  attachment  against  said  steam  tug  Indiana; 
which  was  executed  on  that  day.     The  proceeding  was  under  the  stat- 
ute entitled  '^Attachments  of  boats  and  vessels."    At  the  February 
term  following,  George  W.  Lay  interpleaded,  and,  by  his  interpleader, 
set  up,  that  on  the  tenth  day  of  October,  1849,  and  previous  to  suing  \ 
out  the  attachment  of  appellant,  attachments  were  issued  by  Henry ' 
L.  Rucker,  a  justice  of  the  peace,  in  and  for  said  county,  under  and 
by  virtue  of  the  same  act,  in  favor  of  divers  parties,  and  that  such  pro- 
ceedings were  afterwards  had  before  such  justice;  that  judgment  was  , 
rendered  upon  the  claims  set  up  by  said  parties;  and  that  on  the  19th ', 

Cited  —  Barque  Great  West  v.  Obern-  555;  The  Belfast,  7  Wall. ,  624;  William-  ' 

dorf,    57   111.,    168;    Tug   Boat   Dorr   v.  son  v.   Hogan,  46  111.,  504.     The  stat.,^ 

Waldron,  62  111.,  221;  Samuel «.  Agnew,  for  the   attachment  of  water  craft,  of 

80  111.,  553.  1874,  R.  S.,  1874,  p.  162;  Cothran's  Stat., 

(1)  This  opinion   and  the   judgment  ch.  12,  has  superseded  the  law  and  has  3 

based  on  it,  were  under  Rev.  Stat. ,  1845,  so  changed  it,  as  to  render  this  opinioa  I 

ch.  10,  which  was  held  to  be  unconsti-  inapplicable,  save  as  it  may  aid  in  apply-  ^ 

tutional,  see  Hine  v.  Trevor,  4  Wall. ,  ing  the  existing  statute. 
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day  of  November,  1849,  the  said  steam  tug  was  sold,  to  satisfy  said 
judgments;  aud  that  said  Lay  became  the  purchaser  thereof,  at  the 
sale,  for  the  sum  of  four  hundred  dollars.  To  this  plea  of  interpleader 
the  said  appellant  filed  his  demurrer.  The  demand  of  the  appellant 
was  for  fuel  furnished  the  said  steamboat,  between  the  eighth  and 
twenty-fourth  days  of  September,  1849. 

The  cause  came  on  to  be  heard  before  Spring,  judge,  at  the  February 
term  of  the  Cook  county  court  of  common  pleas.  The  court  overruled 
the  demurrer;  and  the  appellant  electing  to  stand  by  his  demurrer, 
the  court  pronounced  the  interpleading  sufficient  in  law,  dismissed  the 
attachment  of  appellant,  and  found  the  right  of  property  in  said  steam- 
boat in  said  George  W.  Lay.  From  this  decision  this  appeal  was 
prayed. 

Manniere  &  Meeker,  for  appellant,  cited  4  Gilman,  435;  Law 
Reporter,  June  number,  for  1850,  pages  66,  67  and  68;  1  Sumner,  81 
and  85;  5  Peters,  689;  Ware  Eep.,  108, 149, 154,  188,  322,  363;  Gilp., 
185;  2  Gall.,  483;  1  Gilm.,  636;  6  Peters'  Cond.,  505;  2  Story,  144, 
455;  9  Wheaton,  409;  14  Ohio  Eep.,  28;  1  Peters,  386,  441-3. 

*I.  N.  Arnold,  for  appellee,  cited  5  Blackford,  483,  and  10[*537] 

Missouri,  527. 

Treat,  C.  J.  The  plea  presents  the  question,  whether  the  sale  of 
a  vessel,  under  a  judgment  in  attachment,  rendered  in  a  proceeding 
to  enforce  a  lien  existing  on  the  vessel,  by  virtue  of  the  provisions  of 
the  tenth  chapter  of  the  Eevised  Statutes,  discharges  all  other  liens 
that  may  exist  against  the  vessel,  in  pursuance  of  the  same  j)rovisions. 

The  first  section  of  that  chapter  declares,  that  '^'^  boats  and  vessels  of 
all  descriptions,  built,  repaired  or  equipped,  or  running  upon  any  of 
the  navigable  waters  within  the  jurisdiction  of  this  state,  shall  be 
liable  for  all  debts  contracted  by  the  owner  or  owners,  masters,  super- 
cargoes or  consignees  thereof,  on  account  of  all  work  done,  supplies  or 
materials  furnished  by  mechanics,  tradesmen  and  others,  for,  on  ac- 
count of,  or  towards  the  building,  repairing,  fitting,  furnishing  or 
equi^Dping  such  boats  and  vessels,  their  engines,  machinery,  sails,  rig- 
ging, tackle,  apparel  and  furniture;  and  such  debts  shall  have  the 
preference  of  all  other  debts  due^from  the  owners  or  jDroprietors,  ex- 
cept the  wages  of  mariners,  boatmen  and  others,  employed  in  the 
service  of  such  boats  and  vessels,  which  shall  first  be  paid." 

By  the  second  and  third  sections,  any  person  having  a  demand 
against  a  vessel  of  the  character  named  in  the  jDreceding  section,  may 
sue  out  an  attachment  and  have  it  levied  on  the  vessel;  and  thereupon 
the  like  proceedings  are  to  be  had  as  in  other  cases  of  attachments. 

The  sixth  section  provides,  that  "no  creditor  shall  be  allowed  to 
enforce  the  lien  created  under  the  provisions  of  this  chapter,  as  against, 
or  to  the  prejudice  of  any  other  creditor,  or  subsequent  incumbrancer, 
or  bomi  fide  purchaser,  unless  suit  be  instituted  to  enforce  such  lien, 
as  provided  in  this  chapter,  within  three  months  after  the  indebtedness 
accraes  or  becomes  due,  according  to  the  terms  of  the  contract." 

These  provisions  clearly  create  a  lien  in  favor  of  those  engaged  in 
the  running  and  management  of  a  vessel,  and  those  furnishing  her 
with  materials  and  supplies.  The  lien  attaches  the  moment  the 
liability  is   incurred.     It  is  acquired  by  force  of  the  statute,  and 
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[*538]iiot  by  virtue  of  the  levy,  as  in  the  case  of  an  *ordinary  attach- 
ment. The  attachment  is  but  the  remedy  prescribed  for  the 
enforcement  of  the  lien.  The  lien,  however,  can  not  be  asserted  to 
the  prejudice  of  creditors,  incumbrancers  or  purchasers,  unless  the 
remedy  is  pursued  within  three  months  after  the  cause  of  action  accrues. 
To  this  extent,  the  maritime  law,  as  respects  the  rights  of  seamen  and 
material  men,  seems  to  be  extended  over  domestic  vessels.  The  claims 
of  the  former  are  superior  to  those  of  the  latter,  and  are  to  be  first  paid. 
It  is  contended  that  the  effect  of  a  sale  under  the  statutory  remedy, 
is  the  same  as  that  upon  a  proceeding  in  admiralty  under  the  maritime 
law.  In  the  admiralty  courts,  the  proceeding  is  directly  against  the 
vessel,  and  all  persons  interested  are  regarded  as  parties.  They  are 
required,  by  the  most  solemn  forms  of  notice,  to  appear  and  make 
known  their  demands  against  the  vessel.  The  court  then  proceeds  to 
settle  and  adjust  the  various  claims  and  interests  of  the  parties.  The 
decree  is  for  the  sale  of  the  entire  interest  in  the  vessel,  and  is  con- 
clusive on  all  the  world.  The  sale  is  for  the  benefit  of  all  concerned, 
and  the  proceeds  are  distributed,  under  the  direction  of  the  court,  ac- 
cording to  the  ascertained  rights  of  the  parties.  The  purchaser 
acquires  an  indefeasible  title  to  the  vessel,  divested  of  all  liens  of 
whatsoever  nature. 

If  our  statute  authorized  such  an  adjustment  of  the  rights  of  lien- 
holders,  and  required  such  a  distribution.of  the  proceeds,  we  should 
not  hesitate  to  hold,  that  the  sale  would  have  all  the  force  and  effect 
of  a  sale  under  a  decree  in  admiralty.  But  the  statute  seems  to  go  no 
further  in  the  adoption  of  the  maritime  law,  than  the  creation  of  a 
lien  in  favor  of  the  material  man  and  mariner.  It  fails  to  provide  a 
mode  of  enforcing  ilie  lien,  at  all  analogous  to  the  proceedings  in  ad- 
miralty. On  the  contrary,  the  ordinary  remedy  by  attachment  is  pre- 
scribed, which,  although  in  some  respects  a  proceeding  in  rem,  has  no 
such  conclusive  effect  as  an  admiralty  decree.  The  fact  that  the  leg- 
islature has  provided  a  different  remedy,  excludes  any  conclusion  that 
it  designed  either  to  adopt  the  maritime  remedy,  or  the  consequences 
resulting  therefrom.  Under  the  statute,  each  lien  holder  must  insti- 
tute a  distinct  proceeding,  in  order  to  enforce  his  lien.  They  are  not 
even  required  to  pursue  their  remedies  before  the  same  tribunal.  One 
of  them  can  not  appear  in  a  suit  commenced  by  another,  and 
[*539] assert  his  claim  against  the  vessel.  *The  court  in  which  different 
actions  may  be  pending  against  the  same  vessel,  has  no  authority 
to  consolidate  them,  but  each  progresses  as  an  independent  proceeding. 
It  has  no  power  to  bring  before  it  the  various  parties  in  interest,  and, 
after  ascertaifiing  their  respective  rights,  direct  a  sale  of  the  vessel,  and 
a  distribution  of  the  proceeds  among  them.  It  can  only  enter  a  judg- 
ment in  favor  of  each  attaching  creditor,  and  award  an  execution  for 
the  sale  thereof,  The  surplus,  after  the  satisfaction  of  the  particular 
judgment,  goes  to  the  owner  of  the  vessel,  without  reference  to  existing 
liens.  The  purchaser  takes  the  vessel,  subject  to  every  subsisting  lien 
of  a  superior  class,  and  to  those  of  the  same  class  originating  prior  to  the 
one  on  which  the  attachment  was  founded.  It  can  not  be  insisted  that 
the  most  vigilant  in  the  prosecution  of  his  remedy,  is  entitled  to  priority 
in  payment.  A  lien  once  acquired,  continues  m  full  force  for  three 
months,  unaffected  by  any  proceedings  to  enforce  subsequent  liens. 
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The  lien  lioldcr  is  not  chargeable  with  laches  until  that  period  has 
elapsed.  In  the  opinion  of  tiie  court,  the  sale  of  a  vessel  under  a  judg- 
ment in  attachment,  obtained  by  a  seaman  or  material  man,  does  not 
divest  any  liens  of  a  superior  degree,  nor  any  antecedent  liens  of  the 
.same  degree. 

We  were  referred  to  the  cases  of  TJie  Steamboat  Rover  v.  Stiles,  5 
Blackford,  483,  and  The  Steamboat  Raritan  v.  Smith,  10  Missouri, 
627,  as  holding  a  contrary  doctrine,  under  similar  statutes.  The 
statute  of  Indiana,  under  which  the  first  decision  was  made,  authorized 
any  number  of  lien  holders  to  unite  in  pursuing  their  remedy;  and  the 
court  held,  that  a  party,  who  had  neglected  to  appear  and  interpose 
his  claim  in  a  proceeding  against  a  vessel,  could  not  afterwards  insist 
on  his  lien,  to  the  prejudice  of  the  purchaser  under  the  judgment  ren- 
dered in  that  proceeding.  The  decision  may  be  justified  by  the  pecu- 
liar statute  of  that  state,  authorizing  a  remedy  much  resembling  the 
proceeding  in  admiralty,  but  it  furnishes  no  criterion  for  a  correct  inter- 
pretation of  our  statute,  materially  variant  in  its  provisions.  The  other 
case  arose  on  a  statute  of  Missouri,  very  much  like  ours;  and  it  was 
held,  that  a  sale  of  a  boat  to  satisfy  a  lien  of  any  class,  conveyed  to  the 
purchaser  a  title  free  from  the  liens  of  every  other  class,  superior  as 
well  as  inferior.  We  are  not  satisfied  with  the  reasons  of  the  court  for 
such  a  conclusion.  The  fault  in  the  case  is  in  applying  the 
effect  of  a  *proceeding  in  admiralty,  where  all  persons  interested [*540] 
have  a  right  to  appear  to  a  proceeding  in  which  they  are  not  per- 
mitted to  intervene  for  the  protection  of  their  interests.  It  is  contrary 
to  all  our  notions  of  justice  and  equity,  to  divest  a  man  of  his  rights  by 
a  proceeding  to  which  he  is  not  a  party,  and  in  which  he  can  not  appear 
and  defend  them.  If  he  is  to  be  concluded  by  the  judgment,  an 
opportunity  should  be  afforded  him  of  presenting  his  claims  for  adjust- 
ment. 

The  court  below  erred  in  overruling  the  demurrer  to  the  plea,  and 
the  judgment  must  be  reversed,  with  costs,  and  the  cause  remanded 
for  further  proceedings. 

Judgment  reversed. 

James  C.  Armstrojstg  et  al.  v.  Jon"athan  K.  Cooper,  administrator 

etc. 

Error  to  Peoria. 

1.  Decree  —  hy  consent,  final.  A  decree  entered  by  consent  can  not  be  appealed 
from;  nor  can  error  properly  be  assigned  upon  it.  A  rehearing  in  such  a  case  will 
not  be  allowed;  nor  can  the  decree  be  set  aside  by  a  bill  of  review. 

This  was  a  plea  of  release  of  errors,  filed  by  C.  Ballaj^ce,  as  attor- 
ney for  the  defendant  in  error.  The  plea  alleges,  that  the  said  plain- 
tiffs ought  not  to  have  their  suit  in  error,  because  George  T.  Metcalfe, 
intermarried  with  one  of  the  heirs  at  law  of  Lewis  Bigelow,  and  was 
one  of  the  administrators  of  the  estate  of  Bigelow,  and  was,  moreover, 
the  attorney  and  counsellor  of  said  heirs,  authorized  to  settle  the  affairs 
of  said  estate,  at  his  discretion,  and  that  Eliliu  N.  Powell  was  his  surety 

Cited  —  Harris  v.    Douglas,   64  111.,     Bowers  «.  Bodley,  4  Brad w.,  379;  Frank 
466;  Blanchard  v.  Williamson,  70  111.,     v.  Bruck,  4  Bradw.,  637. 
647;    Scripps    v.    King,    103  lU.,   469; 
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on  the  administration  bond,  and  that  after  the  bill  was  filed,  upon 
which  this  writ  of  error  is  prosecuted,  Metcalfe,  being  authorized  as 
aforesaid,  proposed  to  Ballance,  then  acting  as  attorney  for  complain- 
ants, that  if  he  would  so  amend  the  bill  which  he  had  filed  in  the  circuit 
court  against  said  Metcalfe  and  the  other  representatives  of  Bigelow, 
deceased,  as  to  release  said  Powell,  and  take  a  decree  for  a  less  amount 
than  was  claimed  by  the  bill,  and  would  strike  out  of  said  bill  so  much 
as  related  to  a  certain  lost  mortgage,  and  ivould  take  a  decree 
[*541  J  against  certain  specified  *lots  of  land,  that  then  he  Metcalfe, 
would  permit  the  decree  to  be  taken.  That  Ballance  acceded 
to  this  proposition,  and  did  then  and  there,  with  the  consent  of  Met- 
calfe, take  the  decree  now  sought  to  be  reversed;  wherefore,  the  defen- 
dant was  precluded  from  assigning  any  error  upon  said  decree. 

To  this  plea,  N.  H.  Purple,  for  the  plaintiffs  in  error,  filed  a  de- 
murrer, and  assigned  several  causes  of  demurrer. 

Upon  argument,  the  demurrer  was  overruled.    At  a  subsequent  day ' 
in  the  term,  the  plea  was  withdrawn, 

Catoist,  J.  In  the  circuit  court,  the  bill  was  taken  for  confessed,  a 
reference  made  to  a  master,  upon  the  coming  in  and  confirmation  of 
whose  report,  the  decree  was  entered;  the  record  showing  no  appear- 
ance of  any  of  the  defendants  in  the  court  below.  A  part  of  those  de- 
fendants now  bring  the  record  here  by  writ  of  error,  and  have  assigned 
errors  upon  it.  The  defendant  in  error  has  filed  a  special  plea,  stating, 
in  substance,  that  the  decree  of  the  circuit  court  was,  in  fact,  entered' 
by  the  consent  and  agreement  of  Metcalfe,  one  of  the  defendants  in  the 
court  below,  and  who  was  the  attorney  of  the  other  defendants  in  that 
court,  with  due  authority  to  represent  them  there.  To  this  plea  the 
plaintiffs  in  error  have  filed  a  demurrer,  objecting  that  the  party  can 
not  go  behind  or  outside  the  record,  and  show  that  the  decree  was  en- 
tered by  agreement  of  the  parties,  while  the  record  shows  that  it  was 
entered  by  default. 

A  decree  which  is  entered  by  the  agreement  or  consent  of  the  parties 
or  their  counsel,  ought  more  jDroperly  to  state  that  fact  upon  its  face. 
2  Daniel's  Chan.  PL  and  Prac,  1214.  But  we  have  found  no  authority 
for  saying  that  that  is  indispensable,  or  that  it  can  only  be  shown  by  the 
record  that  the  decree  was  so  entered.  As  between  the  parties  to  the 
record,  it  may  well  be  admitted  that  nothing  can  be  shown  which  will 
contradict  it.  But  here  the  averment  does  not  contradict  the  record, 
but  is  consistent  with  it.  The  agreement  was,  that  certain  amend- 
ments should  be  made  to  the  bill,  and  the  complainant  should  be  per- 
mitted to  take  a  decree;  and  that  '^' under  the  supervision  and  with  the 
consent  of  Metcalfe,"  the  counsel  for  the  defendants,  the  amendments 

were  made  and  the  decree  taken. 
[*542]     *A  decree  made  by  consent  can  not  be  appealed  from,  nor  can 
error  be  properly  assigned  upon  it.    Even  a  rehearing  can  not  be 
allowed  in  the  suit;  nor  can  the  decree  be  set  aside  by  a  bill  of  review. 
1  Barb.  Ch.  Prac,  373. 

This  court  being  of  opinion  that  this  plea  does  sufficiently  allege  that 
the  decree  was  entered  by  consent,  the  demurrer  will  have  to  be  over- 
ruled, with  costs,  and  leave  given  to  the  plaintiff  in  error  to  reply. 

Demurrer  overruled. 
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Haeeison  Geaves  et  at.  v.  The  People  of  the  State  of  Illinois. 

Error  to  Kane. 

1.  Recognizance  —  variance  in  name.  A  recognizance  for  the  appearance  of  a 
person  by  the  name  of  William  H.  Graves  is  not  forfeited  by  an  indictment  against 
Harrison  Graves,  and  his  non-appearance.  If  the  facts  of  the  case  warranted  it, 
there  should  have  been  averment  in  the  scire  facias,  that  Harrison  Graves  was 
the  person  who  entered  into  the  recognizance  by  the  name  of  William  H.  Graves. 

The  recognizance  sets  out  that  William  H.  Graves,  of  the  county  of 
Du  Page,  and  Jesse  Graves  and  David  Root,  personally  appeared  before 
two  justices  of  the  peace  of  the  county  of  Kane,  and  entered  into  a 
recognizance,  conditioned  that  the  said  William  H.  Graves  should  ap- 
pear at  the  next  term  of  the  Kane  circuit  court,  etc.  The  recognizance 
is  signed  W.  H.  Graves.  An  indictment  for  larceny  was  found  against 
Harrison  Graves,  at  the  December  sjiecial  term,  1848,  of  the  Kane 
circuit  court.  At  the  same  term  of  the  court,  a  default  was  entered 
against  Harrison  Graves  and  the  others.  The  scire  facias  was  against 
William  H.  Graves.  On  the  return  of  the  sci.  fa.,  Graves,  by  his 
counsel,  filed  a  demurrer,  which  the  court,  T.  L.  Dickey,  judge,  over- 
ruled; and  thereupon  an  order  was  entered,  that  execution  should 
issue  upon  the  judgment  theretofore  entered  upon  the  forfeiture  of  the 
recognizance. 

Graves  and  the  others  bring  the  cause  to  this  court,  and  assign  for 
error  the  overruling  of  the  demurrer  to  the  scire  facias,  and  that  the 
judgment  in  the  court  below  is  against  the  law,  etc. 

*E.  S.  Leland  and  B.  F.  Feidlet,  for  plaintiffs  in  error.  [*543] 
B.  C..  Cook,  district  attorney  for  the  ninth  circuit,  for  the 
people. 

Tee  AT,  C.  J.  There  is  a  fatal  objection  to  the  scire  facias.  The 
recognizance  was  conditioned  for  the  appearance  of  William  H.  Graves. 
An  indictment  was  presented  against  Harrison  Graves,  and  a  forfeiture 
of  the  recognizance  entered  for  his  non-appearance.  This  does  not 
show  any  breach  of  the  obligation.  If  the  facts  of  the  case  warranted 
it,  there  should  have  been  an  averment  in  the  scire  facias  that  Harri- 
son Graves  was  the  same  person  who  entered  into  the  recognizance  by 
the  name  of  William  H.  Graves.  As  the  scire  facias  shows  no  cause 
of  action,  the  judgment  must  be  reversed;  but  another  scire  facias, 
containing  proper  averments,  may  be  prosecuted. 

Judgment  reversed. 

Cited  — Wood  «.  People,  16  111.,  171;  63  111.,  489;  Becker  «.  Germ.  Mut.  F. 
Garrisons.  People,  21  111.,  535;  O'Brien  Ins.  Co.,  68  111.,  412;  N.  W.  Distil,  v. 
«.  People,  41  111.,  456;  Stokes®.  People,     Brant,  69  HI.,  658. 


Geoege  T.  Hopkins  v.  Ethan  Waltee,  junior. 

Error  to  Kendall. 

1.  Justice  of  VRdiCEr— jurisdiction  on  confession.  A  justice  of  the  peace  may 
render  judgment  upon  the  confession  of  a  party  who  is  before  him  and  acknowl- 
edges an  indebtedness  within  his  jurisdiction. 
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This  was  an  action  of  debt,  brought  before  a  justice  of  the  peace,. 
upon  a  judgment  confessed  by  the  defendant  before  another  justice  off 
the  peace.  The  plaintiii  succeeded,  and  the  defendant  took  an  appeal  1 
to  the  special  term  of  the  Kendall  circuit  court,  held  in  November, , 
1849,  Spring,  judge,  presiding.  The  cause  was  submitted  to  the  court 
for  trial,  without  the  intervention  of  a  jury;  and  the  judgment  was  ■ 
affirmed.  The  appellant  in  the  circuit  court  brings  the  cause  here,  by 
writ  of  error. 

S.  W.  Ean^dall,  for  plaintiff  in  error.     E.  S.  Leland,  for  defen- 
dant in  error. 

[*544]     *Treat,  0.  J.     This  was  an  action  of  debt,  founded  upon  a  t 
judgment  rendered  by  a  justice  of  the  peace.     The  only  ques-  ■ 
tion  presented  for  our  consideration  is  as  to  the  validity  of  that  judg- 
ment.    We  entertain  no  doubt  as  to  the  authority  of  a  justice  of  the 
peace  to  render  a  judgment  by  confession,  when  the  party  was  before  ; 
him  and  acknowledges  an  indebtedness  to  an  amount  within  his  juris- 
diction.    A  confession  between  the  parties  to  a  suit  furnishes  the  most  : 
satisfactory  evidence  of  indebtedness.     The  judgment  in  question  is  i 
not  technically  drawn,  but  enough  appears  to  justify  us  in  affirming  - 
the  judgment,  with  costs. 

Judgment  affirmed. 


« 


Addison  G-.  Beagg  v.  William  Fessenden. 

Appeal  from  Lee. 

1.  Bond — on  appeal,  not  void  for  informality.     Whenever  a  party  intends  tO'A 
appeal  from  the  decision  of  a  justice  of  the  peace,  and  makes  such  an  attempt  at  '. 
the  execution  of  a  bond,  that  the  officer  authorized  to  approve  it  accepts  the  bond, 
the  appellant  should  not  be  prejudiced  by  reason  of  any  informality  or  deficiency  ' 
in  the  bond.(l) 

2.  Same — hy  agent,  on  appeal  from  justice.     An  agent,  to  execute  a  valid  appeal 
bond,  must  be  authorized  by  a  power  under  seal;  but  if  he  execute  a  bond  for  his  > 
principal,  without  being  authorized  by  a  power  under  seal,  a  subsequent  ratifica- 
tion of  the  bond  by  the  principal,  under  seal,  will  cure  the  defect. 

3.  Agency — power  to  act  and  the  act  require  equal  sanction.     To  execute  an  in- 
strument  under  seal,  the  agent,  to  do  so,  must  be  authorized  by  a  power  under  r 
seal. 

The  facts  involved  in  this  suit  are  set  out  in  the  following  agreed  I 
case: 

"  This  was  a  judgment  originally  rendered  by  a  justice  of  the  peace, 
on  2d  July,  1849,  and  appealed  to  the  circuit  court  of  Lee  county,  on 
the  21st  day  of  July  following.  The  appeal  bond  was  executed  in  due 
form,  signed  as  follows: 

"Addiso]S"  Gr.  Brag6,  (seal,) 

hy  Robert  C.  Masters,  Ms  attorney  in  fact.    ■ 

"Egbert  C.  Masters,  (seal.") 

On  application  of  the  defendant  in  the  court  below,  at  April  term, 

1850,  it  was  ordered  that  Masters  should  file  his  authority  to  sign  the 

name  of  Bragg  to  the  appeal  bond.     This  authority  was  a  letter, 

Cited— Boorman  v.  Freeman,  12  111.,  v.  Harris,  70  111.,  343;  Partridge  v.  Sny- 
165;  Trustees  etc.,  v.  Starbird,  13  111.,     der,  78  111.,  519. 

49;  Patty  v.  Winchester,  20  111.,  261;        (1)  See  Boorman  v.  Freeman,  12  111., 
Ingraham  -y.  Edwards,  64  111.,  526;  Bliss    165  and  note. 
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not  under  seal,  requiring  Masters  to  take  the  *appeal.  That  in[*545] 
November,  1849,  Bragg  executed  and  filed  in  the  office  of  the 
clerk  of  the  circuit  court,  a  power  of  attorney,  under  seal,  ratifying  and 
confirming  the  act  of  Masters,  in  signing  said  bond  and  taking  said 
appeal.  The  circuit  court,  on  motion  of  the  defendant,  dismissed  the 
appeal,  for  the  reason  that  at  the  time  the  appeal  bond  was  executed, 
Masters  had  not  authority,  under  seal,  to  execute  a  bond  in  the  name 
of  Bragg.     Cause  heard  before  Sheldon,  judge. 

Glover  &  Cook,  for  appellant.     Thomas  J.  Turner  and  E.  S. 
Leland,  for  appellee. 

Trumbull,  J.  Bragg,  against  whom  a  judgment  had  Been  entered 
by  a  justice  of  the  peace,  wrote  his  agent,  requesting  him  to  take  an 
appeal  to  the  circuit  court;  but  the  authority  to  take  the  appeal  was 
not  under  seal.  The  agent,  however,  executed  an  appeal  bond,  in 
due  form,  affixing  a  seal  to  his  principal's  name.  Subsequently  Bragg 
ratified  and  confirmed  the  act  of  his  agent,  by  the  execution  of  a  power 
of  attorney  under  seal.  The  circuit  court  dismissed  the  appeal  for  want 
of  a  sufficient  bond  —  it  appearing  that  the  power  of  attorney  was  not 
executed  till  more  than  twenty  days  from  the  time  of  taking  the  appeal. 
That  the  agent  had  no  authority  to  execute  a  sealed  instrument  for  his 
principal,  at  the  time  the  bond  was  given,  is  clear;  because  to  have 
been  authorized  to  execute  an  instrument  under  seal,  he  must  have  had 
authority  under  seal.  It  has  been  insisted  Bragg's  recognition  of  the 
acts  of  his  agent  relates  back  to  the  time  the  bond  was  executed,  and 
is  equivalent  to  an  original  authority.  Without  stopping  to  inquire 
whether  this  be  so  or  not,  in  this  particular  case,  there  can  be  no  ques- 
tion that,  under  our  statute,  the  court  erred  in  dismissing  the  appeal. 
Section  sixty-five  of  the  act  concerning  justices  of  the  peace  and  con- 
stables (E.  S.,  325)  declares,  "if,  upon  the  trial  of  any  appeal,  the 
bond  required  to  be  given  shall  be  judged  informal  or  otherwise  insuf- 
ficient, the  party  who  shall  have  executed  such  bond  shall  in  no  wise 
be  prejudiced  by  reason  of  such  informality  or  insufficiency;  provided, 
he  will,  in  a  reasonable  time,  to  be  fixed  by  the  court,  execute 
and  file  a  good  and  sufficient  bond."  In  this  case  it  *was  unnec-[*546] 
essary  to  a  file  a  new  bond;  the  one  already  filed  having  been 
made  valid,  by  the  ratification  of  the  principal.  That  Bragg  intended 
to  take  an  appeal  is  manifest;  and  whenever  a  party  intends  appealing, 
and  makes  such  an  attempt  at  the  execution  of  a  bond,  that  the  officer 
authorized  to  approve  it  accepts  the  bond,  it  is  not  the  design  of  the 
statute  that  the  ajDpellant  should  be  prejudiced  by  reason  of  any  in- 
formality or  deficiency  in  the  bond.  The  agent  by  executing  a  bond 
for  his  principal,  without  sufficient  authority,  undoubtedly  created  a 
legal  liability  as  against  himself,  and  the  appellee  was  not  left  wholly 
without  a  remedy  upon  the  obligation. 

The  precise  point  under  consideration  has  never  before  been  raised 
in  this  court;  but  cases  analogous  in  principle  have  repeatedly  been 
decided,  and  no  doubt  has  been  entertained  that  the  statute  was  in- 
tended to  cover  all  cases  of  this  character.  In  the  case  of  Dedman  v. 
Barber,  1  Scam.,  255,  the  appeal  bond  was  in  the  form  adapted  to  an 
appeal  from  the  circuit  to  the  supreme  court,  and  atlmitted  to  be  insuf- 
ficient in  the  case  of  an  appeal  from  a  justice  of  the  peace;  yet  this 
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court  reversed  the  judgment  of  the  circuit  court  dismissing  the  appeal 
and  refusing  the  appellant  leave  to  amend  his  bond.  The  court  say  in 
their  opinion,  that  the  appellant,  "  by  executing  what  was  intended  to  3 
be  a  good  bond,  with  such  security  as  was  approved  of  by  the  clerk, 
did  all  that  was  required  of  him  until  the  bond  was  pronounced  insuf- 
ficient by  the  court."  In  the  case  of  Waldo  v.  Averett,  1  Scam.,  487, 
the  court,  in  passing  upon  a  bond  which  had  been  held  insufficient  by 
the  circuit  court,  say:  "If  it  is  admitted  that  the  bond  was  ever  so 
defective,  the  court  nevertheless  erred  in  dismissing  the  appeal;  it  ought 
to  have  allowed  the  motion  of  the  appellants  to  file  a  good  bond."  In 
the  case  of  Hubbard  et  al.  v.  Freer,  this  court  held  that  an  appeal  bond 
which  had  been  executed  in  the  name  of  a  firm,  with  one  seal  only, 
might  be  amended.  But  the  case  most  analogous  in  principle  to  the 
one  under  consideration,  is  that  of  Hunter  v.  Ladd,  1  Scam.,  551.  In 
that  case  an  application  was  made  to  amend  an  attachment  bond,  which 
had  no  seals  to  the  signatures  of  the  obligors.  The  circuit  court 
refused  the  leave,  and  this  court  sustained  that  judgment,  but  it  was 
upon  the  ground  alone  that  the  application  to  affix  a  seal  to  the  bond 

was  made  by  one  of  the  obligors  only;  and  from  the  whole  reason- 
[*547]ing  of  the  court,  *it  is  manifest  that  the  decision  would  have 

been  different  had  the  application  been  made  by  all  the  obligors. 
We  think  the  bond,  in  this  case,  under  our  statute  and  the  construc- 
tion which  has  heretofore  been  placed  upon  it,  should  have  been  held 
sufficient. 
Judgment  of  the  circuit  court  reversed,  and  cause  remanded. 

Judgment  reversed. 

Luke  Wood  v.  George  Mortoi^. 

Appeal  from  Peoria. 

1.  Ejectment  —  the  essential  possession.  In  ejectment,  under  our  statute,  a  party 
can  not  recover,  unless  lie  shows  himself  entitled  to  the  possession  at  the  time  of 
the  demise  laid  in  the  declaration.(l) 

2.  Same — proof  of  title.  On  the  trial  the  plaintiff  is  not  bound  to  prove  the 
accruing  of  his  title  precisely  as  laid,  if  he  show  a  title  anterior  to  the  day  named 
in  the  declaration. 

3.  Same  —  right  of  tenant  "before  action.  A  tenant  is  entitled,  in  this  action,  to 
a  notice  to  quit;  but  this  may  be  superseded,  and  the  tenancy  terminated,  by  the 
denial  of  the  tenant,  by  word  or  act,  of  the  title  of  his  landlord. 

This  was  an  action  in  ejectment,  by  notice  and  declaration,  in  the 
usual  form,  brought  in  the  Peoria  circuit  court,  by  appellee  against  the 
appellant,  to  recover  the  possession  of  lot  number  eight,  in  block  num- 
ber twenty,  in  the  town  of  Peoria.  The  cause  was  heard  at  the  June 
term,  1848,  before  a  jury,  Caton,  justice,  presiding;  when  a  verdict  and 
judgment  was  rendered  for  the  appellee.  A  motion  for  a  new  trial  was 
overruled.  The  errors  and  facts  in  the  case  upon  which  the  decision 
of  this  court  is  based,  will  sufficiently  appear  in  the  opinion  of  the 
court. 

Cited  —  Pitkin  «.  Yaw,  13  111.,  251;  288;  wherefore,  as  he  is  limited  to  his 
Holt  V.  Rees,  44  111.,  30.  declaration,  the  averment  of  title  must 

(1^  Plaintiff  must  have  such  estate  in    be  subsequent  to  the  title  actually  accru- 
the  land  as  entitles  him  to  the  present    ing,  Pitkin  v.  Yaw,  13  111.,  251. 
possession,  Batterton  v.  Yoakum,  17111., 
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N.  H.  Purple  and  E.  S.  Leland,  for  appellant.  C.  Ballajstce, 
for  appellee. 

Caton,  J.  Under  the  old  practice  in  ejectment,  when  the  names  of 
fictitious  parties  are  used,  the  plaintiff  could  not  recover,  unless  he 
showed  himself  entitled  to  the  possession  at  the  time  of  the  demise  laid 
in  the  declaration.  Goodtitle  v.  Herbert,  4  Term  R.,  680;  Jack- 
son V.  WJieeler,  6  John.  R.,  372.  The  same  *principle  obtains [*548] 
under  our  statute  regulating  the  action  of  ejectment,  and  abol- 
ishing the  fiction  formerly  resorted  to.  In  this  case,  the  declaration 
avers,  that  the  plaintiff  was  possessed  of,  and  had  a  fee  simple  title  to, 
the  premises  in  question,  on  the  first  day  of  June,  1844;  and  the  deed 
from  Metcalf  to  himself,  which  is  the  only  title  established  in  himself, 
is  dated  on  the  21st  day  of  the  same  month.  At  the  time,  then,  when 
he  avers  in  his  declaration  that  he  was  possessed  of  the  premises, 
and  when  he  avers  that  he  was  ejected  by  the  defendant  below, 
his  title  had  not  accrued,  nor  did  it  accrue  till  twenty  days  ago. 
This  was  a  fatal  objection  to  the  plaintiff's  right  to  recover.  The  seventh 
section  of  our  ejectment  law  provides,  "  it  shall  be  sufficient  for  the 
plaintiff  to  aver  in  his  declaration  that  (on  some  day  therein  to  be  speci- 
fied, and  which  shall  be  after  his  title  accrued)  he  was  possessed  of 
the  premises  in  question,"  etc.  The  requirement  of  the  statute  is  pos- 
itive that  the  time  laid  in  the  declaration,  of  the  plaintiff^s  possession, 
shall  be  subsequent  to  the  time  when  his  title  accrued.  Unless  this  is 
done,  the  plaintiff  can  not  recover;  for,  to  that  extent,  the  time  laid  is 
made  material.  The  same  construction  was  given  to  the  statute  of  Kew 
York,  from  which  ours  is  taken.  In  the  case  of  Sigler  v.  Van  Riper, 
10  Wend.,  414,  the  court  said,  ''the  averment  of  title  must  be  laid 
subsequent  to  the  title  actually  accruing,  and  an  ouster  must  be  stated 
on  some  day  afterwards.  On  the  trial,  however,  the  plaintiff  is  not 
bound  to  prove  the  accruing  of  his  title  precisely  as  laid;  it  is  enough 
if  he  show  title  before  the  day  laid  in  the  declaration.^^  But  the  opin- 
ion of  any  court,  that  the  statute  means  what  it  expressly  says,  can 
hardly  strengthen  our  convictions  that  such  is  the  case.  Certainly  it 
was  not  necessary  to  prove  that  the  law  is  as  the  legislature  has  de- 
clared. 

But,  it  was  insisted  by  the  counsel  for  the  defendant  in  error,  that 
Morton  had  title  anterior  to  that  claimed  under  the  deed  from  Met- 
calf, and  before  the  time  laid  in  the  declaration.  If  this  be  so,  the 
record  certainly  fails  to  show  it.  We  may  infer  from  Metcalf  s  testi- 
mony, that  Morton  had,  previous  to  that  time,  some  equitable  interest, 
at  least,  in  the  premises;  but  of  a  legal  title  there  is  no  intimation, 
much  less  proof.  If  the  record  does  not  show  the  case  as  it  appeared 
on  the  circuit,  that  can  not  be  helped  now,  for  here  it  must  be  tried  by 
the  record  alone. 

*As  this  is  conclusive  against  the  right  of  the  plaintiff  below  [*549] 
to  recover,  at  least  as  the  case  appears  on  this  record,  it  is  un- 
necessary for  us  to  go  further  and  inquire  into  the  propriety  of  the 
instructions  given  and  refused,  although  it  may  not  be  improper  to 
remark  that  we  fully  recognize  the  existence  of  the  common  law  rule, 
by  which  the  tenant  may  be  entitled  to  notice  to  quit,  and  that  the 
necessity  of  that  notice  is  superseded,  and  that  the  tendency  may  be 
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terminated  by  the  denial  by  the  tenant,  by  word  or  act,  of  the  title  of 
his  landlord. 

The  judgment  of  the  circuit  court  is  reversed,  with  costs,  and  the 
cause  remanded,  with  leave  to  the  plaintiff  to  amend  his  declaration. 

Judgment  reversed. 

Joshua  J.  Moore  v.  George  W.  Little  et  al.,  administrators  of  the 
estate  of  Kobert  E.  Little,  deceased. 

Error  to  Peoria. 

1.  It  is  erroneous  to  proceed  to  the  trial  of  issues  of  fact,  while  questions  of 
law,  arising  upon  a  demurrer,  remain  undetermined.  (1) 

This  was  an  action  of  assumpsit,  heard  before  Mr.  justice  Caton  and 
a  jury,  at  June  term,  1848,  of  the  Peoria  circuit  court,  and  judgment 
was  rendered  for  defendants  in  error  for  the  sum  of  $131  04.  The 
defendant  below  brings  the  case  to  this  court,  and  assigns  for  erpor 
that  the  circuit  court  erred  in  rendering  judgment  while  there  was  an  I 
issue  of  law  pending  in  said  cause. 

J.  Mann'IN^g,  for  plaintiff  in  error.     0.  Peters,  for  defendants  in 
error. 

Treat,  C.  J.  The  record  discloses  this  state  of  case.  The  decla- 
ration was  on  a  promissory  note.  The  defendant  filed  six  pleas,  on  five 
of  which  issues  of  fact  were  formed.  There  was  a  demurrer  and 
[*550]* joinder  in  demurrer  to  a  replication  to  the  other  plea.  The 
issues  of  fact  were  then  submitted  to  a  jury,  and  the  trial  resulted 
in  a  verdict  and  judgment  for  the  plaintiffs.  It  does  not  appear  that  any 
disposition  was  ever  made  of  the  demurrer.  On  this  showing  of  the 
record,  the  judgment  can  not  be  sustained.  The  questions  of  law 
arising  on  the  demurrer  should  have  been  decided  before  proceeding  to 
a  trial  of  the  issues  of  fact.  This  principle  has  been  settled  by  numer- 
ous decisions  of  this  court.  Nye  v.  Wright,  2  Scammon,  222;  Brad- 
shaw  V.  Hohlett,  4  ibid,  53;  Steelman  v.  Watson,  5  G-ilman,  249. 
There  is  nothing  on  the  face  of  the  record  to  authorize  the  conclusion 
that  the  defendant  abandoned  his  plea,  or  waived  his  right  to  a  decision 
of  the  demurrer. 

Let  the  judgment  of  the  circuit  court  be  reversed,  with  costs,  and 
the  cause  remanded  for  further  proceedings. 

Judgment  reversed. 

Cfted  —  Richeson  v.    Ryan,    15  111.,  versal,  Haven  ■».  Green,  26  111. ,  253.     So 

13;  Sammis  v.  Clark,  17  111.,  398;  Chap-  where  pleas  are  filed  on  which  issue  be 

man  v.  Wright,  20  111.,  120;  Hopkins  v.  not  taken  and  which  are  not  in  any  way 

Woodward,  75  111. ,  62.  disposed  of,  it  is  error  to  go  to  trial  on 

(1)  It  is  error  to  try  a  cause  while  a  other  pleas  and  issues,  Nye  v.  Wright, 

demurrer  remains  in  the  record  undis-  3  Scam.,  222;  Bradshaw  v.  Hoblett,    4 

posed  of,  in  some  appropriate  manner,  Scam.,  53;  Steelman «.  Watson,  5  Gilm., 

Chapman  v.  Wright,  20  111.,  120;  but,  if  249,  as  to  proceed  to  trial  without  notic- 

the  party  filing  it  consents  to  proceed  to  ii^g  a  plea  of  payment,  Sammis  v.  Citxk, 

trial,  there  will  be  no  ground  for  re-  l**"  ^l^-'  3*8. 
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,    CoKNELius  Lansing  v.  Ephraim  J.  Bates. 

Error  to  Boone. 

1.  Right  of  property — costs.  In  a  trial  of  the  right  of  property,  where  both 
parties  are  partially  successful,  each  is  entitled  to  a  judgment  against  the  other, 
for  costs. 

This  was  a  trial  of  right  of  property,  upon  a  seizure  upon  an  exe- 
cution from  a  justice  of  the  peace.  The  judgment  and  finding  before 
the  justice  were  for  the  phiintiff  in  execution  and  present  plaintiff  in 
error.  The  claimant  of  the  property  prayed  an  appeal;  and  upon  a 
trial  of  the  cause  in  the  circuit  court,  the  jury  found  that  a  part  of 
the  property  belonged  to  the  claimant.  The  counsel  of  the  plaintiff 
in  execution  in  that  court  moved  to  have  the  costs  apportioned;  which 
the  circuit  court,  H.  T.  Henderson,  judge,  refused  to  do,  but  gave 
judgment  that  the  claimant  recover  his  costs  of  the  plaintiff  in  execu- 
tion, the  present  appellee.  This  writ  of  error  was  sued  out  to  correct 
this  decision,  as  to  costs. 

A.  B.  Coon,  for  plaintiff  in  error.  *Loop  &  Hurlbut,  [*551] 
for  defendant  in  error. 

Treat,  C.  J.  It  is  held  in  the  action  of  replevin,  where  the  ver- 
dict is  for  the  plaintiff  for  a  part  of  the  property  in  controversy,  and 
for  the  defendant  for  the  residue,  that  each  party  is  entitled  to  judg- 
ment for  costs.  Powell  v.  Hinsdale,  5  Mass.,  343;  Clark  v.  Keith,  9 
Ohio,  343;  Brown  v.  Smith,  1  New  Hampshire,  36.  We  are  inclined 
to  hold  the  rule  applicable  to  the  trial  of  the  right  of  property  under 
our  statute.  This  proceeding  is  a  substitute  for  the  action  of  replevin, 
in  the  case  of  personal  property  levied  on  by  execution  or  attachment. 
Although  a  more  summary  and  convenient  remedy,  it  is  designed  to 
accomplish  the  same  purpose  —  a  determination  of  the  rights  of  the 
parties  in  the  property  in  dispute.  By  the  provisions  of  the  statute,  if 
the  property  is  found  to  belong  to  the  claimant,  it  is  to  be  restored  to 
him,  and  the  costs  are  to  be  taxed  against  the  plaintiff  in  execu- 
tion; but  if  the  right  in  the  property  is  found  not  to  be  in  the 
claimant,  the  costs  are  to  be  taxed  against  him,  and  the  officer  is  to  pro- 
ceed with  the  execution.  Where  the  verdict  is  an  entirety,  the  unsuc- 
cessful party  is  charged  with  all  of  the  costs  of  the  proceeding;  but 
where  the  verdict  is  partly  for  both  joarties,  each,  to  the  extent  of  the 
finding  in  his  favor,  is  considered  as  the  prevailing  party,  and  is  entitled 
to  recover  his  costs.  The  rule  will  operate  beneficially  in  practice. 
The  owner  of  property  wrongfully  taken  on  execution,  will  recover  the 
costs  incurred  by  him  in  asserting  his  rights;  and  the  plaintiff  in  exe- 
cution will  recover  the  costs  made  by  him  in  resisting  an  unfounded 
claim.  In  this  case,  both  parties  were  partially  successful,  and  each 
was  entitled  to  a  judgment  against  the  other  for  his  costs. 

The  judgment  of  the  circuit  court  will  be  reversed,  and  the  cause 
remanded  to  that  court,  with  directions  to  enter  cross  judgments  in 
favor  of  each  party  for  the  costs  made  by  them  respectively. 

Judgment  reversed. 
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552-553  Donnelly  v.  The  People.  [June 

Syllabus.     Opinion  of  the  Court. 

[*552]*Neill  Donnelly  v.  The  People  of  the  State  of  Illinois, 
ex  rel.  Derrick  C.  Bush. 

Appeal  from  McHenry. 

1.  Quo  WARKANTO  —  crimi7ial  proceeding.     A  proceeding  by  quo  warranto  is  a 
criminal  prosecution,  and  should  be  carried  on  "in  the  name  and  by  the  authority 
/of  the  People  of  the  State  of  Illinois,"  and  should  conclude   "against  the  peace 
and  dignity  of  the  same."(l) 

This  was  a  proceeding  by  qiio  warranto,  instituted  against  the  appel- 
lant, in  the  M'Henry  circuit  court,  on  the  relation  of  Bush,  charging 
that  appellant  had  usurped  the  office  of  sheriff  of  M'Henry  county,  and 
enjoyed  the  privileges  and  franchises  thereof;  assigning  as  special 
cause,  that  he  had  omitted,  when  taking  the  oath  of  office,  to  take  the  ; 
anti-duelling  oath  prescribed  by  the  constitution. 

The  relation  commenced:  ''And  now  comes  Alonzo  Piatt,  state's 
attorney  for  the  eleventh  Judicial  district  of  the  state  of  Illinois,  and 
on  the  relation  of  Derrick  0.  Bush,  who  sues  for  the  people  in  this 
behalf,  and  for  the  said  people  gives  the  court  here  to  understand  and 
be  informed,"  etc.,  and  concluded  as  follows:  that  appellant  intrudes 
into  the  office  "  contrary  to  law,  and  to  the  damage  and  prejudice  of  the 
said  people  of  the  state  of  Illinois;  whereupon  the  said  attorney  of  the 
people  prays  the  advice  of  the  court,"  etc. 

The  information  was  sustained  in  the  circuit  court,  Henderson, 
judge,  presiding.  There  were  several  proceedings  in  the  court  below, 
which  are  not  noticed  here,  inasmuch  as  they  are  not  necessary  to  an 
understanding  of  the  points  decided. 

P.  W.  Platt,  for  appellant.     S.  A.  Hurlbut,  for  appellee. 

Caton,  J.  This  proceeding  is  a  prosecution,  within  the  meaning  of 
sec.  26,  art.  5,  of  the  constitution,  and  should  have  been  carried  on, 
and  should  have  concluded,  as  is  there  required.  That  section  pro- 
vides: "all  prosecutions  shall  be  carried  on  'in  the  name  and  by  the 
authority  of  the  people  of  the  state  of  Illinois,'  and  conclude,  '  against 

the  peace  and  dignity  of  the  same.' " 
[*553]*In  its  broadest  sense,  the  word  "prosecutions"  would  embrace 

all  proceedings  in  the  courts  of  justice,  or  even  elsewhere,  for 
the  protection  or  enforcement  of  a  right  or  the  punishment  of  a  wrong, 
whether  of  a  public  or  private  character.  The  word,  as  here  used, 
however,  has  not  that  comprehensive  meaning,  but  signifies  prosecu- 
tions of  a  public  or  criminal  character.  "When  used  in  this  sense,  it 
means  the  mode  of  the  formal  accusation  of  offenders,  and  this  may 
be  by  presentment,  information  or  indictment.  4  Black.  Com.  301; 
Web.  Diet.:  "Prosecution." 

This  proceeding  is  a  substitute  for  the  ancient  writ  of  quo  warranto, 

5"      Followed  — People  v.  Miss.  &  Atl.  R.  Co.,  13111.,  66;  Wight  v.  People,  15 

R.  R.  Co.,  13  111.,  66;  Cited  — Burnap  111.,  417;  People  ®.  Ridgley,  21  111.,  65; 

V.  Marsh,  13  III.,  535;  People  v.  Shaw,  Lavalle  v.  People,  68  111.,  252;  Minck  v. 

13  III.,  581;  Wight  «.  People,   15  111.,  People,  6Bradw.,  127.     Proceeding  by 

417;  Hay  v.  People,  59  111.,  94;  Lavalle  quo  warranto  is  a  civil  case,  Ensminger 

V.  People,  68  111.,  252;  Menck  v.  People,  i\  People,  47  111.,  384;  must  run  in  the 

6  Bradw.,  151.  name  of  the  people,  Hay  v.  People,  59 

(1)  So  in  People  v.   Miss.  &  Atl.  R.  111.,  94. 
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but  it  is  none  the  less  a  mode  of  criminal  prosecution,  as  well  to  pun- 
ish the  usurper  for  the  usurpation  of  the  franchise,  as  to  oust  him 
from  its  enjoyment.  TJie  People  v.  Utica  Ins.  Co.,  15  John.,  358. 
Blackstone  says;  "  this  is  properly  a  criminal  method  of  prosecution,  as 
well  to  punish  the  usurper  by  a  fine,  for  the  usurjaation  of  the  fran- 
chise, as  to  oust  him,  or  seize  it  for  the  crown,  but  hath  long  been  ap- 
plied to  the  mere  purpose  of  trying  the  civil  right,  seizing  the  fran- 
chise, or  ousting  the  Avrongful  possessor;  the  fine  being  nominal  only." 
3  Black.  Com.,  263.  Our  statute  of  quo  warrmito,  has  in  no  way 
changed  the  criminal  character  of  this  proceeding.  It  expressly  pro- 
vides, not  only  for  judgment  of  ouster,  but  also  that  the  defendant 
shall  be  punished  for  his  usurpation  by  a  fine.  Eev.  Stat.,  chap.  86, 
sec.  2.  The  criminal  code  provides  for  the  punishment  of  the  same 
offence,  by  indictment.  Eev.  Stat.,  chap.  30,  sec.  105.  A  prosecu- 
tion under  one  of  these  statutes,  would  necessarily  be  a  bar  to  a  pro- 
ceeding under  the  other.  It  is  not  supposed,  but  that  prosecutions  by 
indictment  are  within  the  provision  of  the  constitution,  and  indict- 
ments have  always  been  framed  in  conformity  to  it.  This  is  a  rule  of 
pleading  prescribed  by  the  constitution,  and,  when  not  conformed  to, 
the  indictment  would  be  void.  When  the  constitution  says  that  prose- 
cutions shall  be  presented  or  carried  on  in  a  particular  mode,  it  is 
equivalent  to  saying  that  they  shall  not  be  presented  or  carried  on  in 
any  other  way.  This  is  not  only  a  criminal  prosecution,  but  the  rules 
of  pleading,  applicable  to  indictments,  govern  it.  The  same  certainty 
and  technical  precision  are  required  in  both,  and  the  principal,  if  not 
the  only,  difference  between  them  is,  that  an  indictment  is  presented 
by  the  grand  jury,  on  their  oaths,  while  in  informations  in  the 
nature  of  a  quo  ivarrcmto,  *the  court  is  informed  of  the  facts  by[*554] 
the  state's  attorney.  In  treating  of  these  informations,  serjeant 
Hawkins  says;  ''an  information  differs  from  an  indictment  in  little 
more  than  this,  that  the  one  is  found  by  the  oaths  of  twelve  men,  and 
the  other  is  not  so  found,  but  is  only  the  allegation  of  the  officer  who 
exhibits  it.  Whatsoever  certainty  is  requisite  in  an  indictment,  the 
same,  at  least,  is  necessary  in  an  information  and,  consequently,  all  the 
material  parts  of  a  crime  must  be  j^recisely  found  in  the  one,  so  must 
they  be  preciselv  alleged  in  the  other,  and  not  by  way  of  argument  or 
recital."    2  Hawk.  P.  C,  357,  sec.  4. 

If,  then,  an  indictment  must  be  carried  on  "  in  the  name  and  by 
the  authority  of  the  people  of  the  state  of  Illinois, ''  and  must  conclude 
"against  the  peace  and  dignity  of  the  same,"  the  omission  of  these 
essential  words  in  an  information,  must  necessarily  be  fatal.  The 
constitution  requires  them,  and  the  courts  can  not  dispense  with  them. 
The  information  being  thus  fatally  defective,  it  is  unnecessary  that  we 
should  inquire  whether  the  plea  to  which  the  circuit  court  sustained 
a  demurrer,  was  good  or  not. 

The  judgment  is  reversed,  with  costs  against  the  relator. 

Judgment  reversed. 
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[June 


Syllabus. 


The  Board  of  Trustees  of  the  Illinois  and  Michigan  Canal 
V.  Philo  a.  Haven  and  Orlando  Haven. 

Appeal  from  Will. 

1.  Streets — dedication  by  platting.  A  proprietor  of  land,  wLo  lays  out  the 
same,  under  our  statute,  into  town  or  city  lots,  vests  the  legal  title  to  the  land 
embraced  by  streets,  in  the  corporation  of  the  town  or  city,  for  the  use  and  bene- 
fit of  the  public.  It  is  a  solemn  dedication  of  the  ground  to  the  corporation,  to  be 
held  in  trust  for  the  uses  and  purposes  of  the  public.(l) 

2.  Same — by  recording  plat.  The  recording  of  the  plat  passes  the  fee  in  the 
streets  to  the  corporation.  If  the  town  has  not  a  corporate  existence,  the  fee  re- 
mains in  abeyance,  subject  to  vest  in  the  corporation  the  moment  it  is  created. (3) 

3.  Conveyance — by  plat  nu7nber  limited  to  line.  A  purchaser  of  a  town  lot, 
designated  upon  a  recorded  plat,  only  acquires  a  title  to  the  land  included  within 
the  actual  limits  of  the  lot,  as  designated.  He  takes  no  interest  in  the  street,  ex- 
cept in  common  with  the  public,  and  can  not  claim  title  to  the  centre  of  it.  (3) 

4.  Riparian  rights — use  of  icater.  Riparian  proprietors  can  only  claim  half 
of  the  bed  of  the  stream,  and  the  use  of  half  of  the  water  naturally  flowing  along 
the  channel.  The  property  in  the  water  is  indivisible;  each  riparian  proprietor 
is  bound  to  use  it  as  an  entire  stream,  in  its  natural  channel,  in  such  way  as  not 
materially  to  injure  others,  who  are  jointly  interested  in  it. (4) 

Re- affirmed — Hunter  i}.  Middleton, 
13  111.,  50;  Cited— Manly  «.  Gibson,  13 
111.,  308;  Chicago  «.  Laflin,  49  111.,  172; 
Chicago  v.  M'Ginn,  51  111.,  266;  Braxon 
V.  Bressler,  64  111.,  488;  Ind.,  B.  &  W.  R. 
R.  Co.  V.  Hartley,  67  111.,  439;  Gebhardt 
V.  Reeves,  75  111.,  301;  Chi.  &  Pac.  R.  R. 
Co.  v.  Stein,  75  111.,  41:  Quincy  «.  Jones, 
76  111.,  231;  Helm  v.  Webster,  85  111., 
116;  Chicago  «.  Rumsey,  87  111.,  348; 
Bristol  V.  Carroll  Co.,  95  111.,  84;  Druley 
v.  Adam,102Ill.,  177;  Brooklyn  c.  Smith, 
104  111.,  429;  Adams  «.  Slater,  8  Bradw., 
72. 

(1)  As  where  the  canal  commissioners 
laid  off  lands  granted  into  lots  fronting 
on  a  street,  on  the  opposite  side  of  which 
street  flowed  the  Chicago  river;  here  the 
purchasers  of  the  lots  acquired  no  rights, 
riparian  or  otherwise,  to  land  on  the 
other  side  of  the  street,  Allen  v.  Munn, 
55  111.,  486.  If  the  streets  and  alleys  be 
dedicated  by  a  mode  different  from  that 
pointed  out  by  statute  the  fee  of  the 
land  remains  in  the  proprietor,  burdened 
with  the  public  easement,  Manly  v. 
Gibson,  13  111.,  308;  Ind.,  B.  &  W.  R.  R. 
Co.  «.  Hartley,  67  111.,  439. 

(2)  The  acknowledgment  and  record- 
ing of  a  town  plat  vest  the  legal  title  to 
the  ground  embraced  in  streets  and 
alleys  in  the  municipal  corporation. 
Hunter  v.  Middleton,  13  111.,  50;  Manly 
v.  Gibson,  13  III.,  308;  Gebhardt  v. 
Reeves,  75  111.,  301,  the  plat,  of  itself, 
operating,  when  recorded,  as  a  grant  of 
the  fee,  Ind.,  B.  &  W.  R.  R.  Co.  v.  Hart- 
ley, 67  111.,  439,  and  taking  the  place  of 
a    deed    of    conveyance,    Belleville  v. 


Stookey,  23  111.,  441,  as  a  general  war- 
ranty against  the  donors  to  donees,  for 
the  uses  and  purposes  intended,  Jack- 
sonville v.  Jacksonville  R'y  Co. ,  67  111. , 
540.  A  literal  compliance  with  the  stat- 
ute is  not  essential  thus  to  pass  the  fee, 
but  only  a  substantial  compliance,  Geb- 
hardt V.  Reeves,  75  111.,  301.  See  R.  S., 
1874,  p.  771,  §  3;  Cothran's  Stat.,  ch. 
109,  §  3. 

(3)  Purchaser  of  lot  abutting  on  a 
street  takes  no  interest  in  the  street, 
other  than  that  he  has  in  common  with 
the  public,  and  if  the  street  be  subse- 
quently vacated  the  fee  returns  to  the 
original  proprietor,  St.  John  v.  Quitzow, 
72  ni.,  334;  Helm  «.  Webster,  85  111., 
116;  Hyde  Park  v.  Borden,  94  111.,  26. 

(4)  Watercourse,  not  navigable  at  com- 
mon law,  belongs  banks  and  bed  to  the 
riparian  proprietors,  Hubbard  v.  Bell, 
54  111.,  110,  the  proprietor  on  either  side 
taking  to  the  center  of  the  stream,  un- 
less his  deed  contains  an  express  reser- 
vation, limiting  him  to  the  margin, 
Rockwell  v.  Baldwin,  53  III.,  19;  Braxon 
«.  Bressler,  64  111.,  488;  Chicago  v.  Laf- 
lin, 49  111.,  172;  Houck  v.  Yates,  82  111., 
179;  Wash'n  Ice  Co.  v.  Shorthall,  101 
111.,  46;  Brooklyn  v.  Smith,  104  111.,  429. 
This  rule  is  applied  to  the  Mississippi 
river,  Middleton  v.  Pritchard,  3  Scam., 
510;  Chicago  v.  M'Ginn,  51  111.,  266. 
The  proprietorship  is  the  same  though, 
in  times  of  periodical  freshets,  for  some 
days  or  weeks,  the  watercourse  may  be 
capable  of  floating  mill  logs  and  the  like, 
this  not  being  so  at  other  seasons,  Hub- 
bard B„BelI,  54  m.,  110.     The  littoral 
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This  was  an  appeal  taken  by  the  trustees  of  the  canal  from  an 
t)rder  of  the  Will  circuit  court,  approving  an  assessment  of 
♦damages  in  favor  of  the  appellees,  occasioned  by  diverting  the[*555] 
water  of  the  Des  Plaines  river  from  their  mill,  and  applying  it 
to  the  uses  of  the  canal.  The  assessment  was  made  in  pursuance  of 
an  agreed  case  which  will  be  found  in  the  opinion  of  this  court,  in  a 
case  between  the  same  parties,  reported  in  5th  Gilman,  commencing 
on  page  548.  The  report  of  the  assessors  was  made  to  the  Will  circuit 
court,  Henderson,  judge,  presiding. 

I.  ]Sr.  Arnold,  for  appellants.  J.  H.  Collins  and  J.  M.  Wilson, 
for  appellees. 

Treat,  C.J.  It  was  decided  at  the  last  term  of  this  court,  that  the 
appellees,  as  the  owners  of  lots  one  and  two,  in  block  fifty-seven,  bounded 
on  the  east  bank  of  the  Des  Plaines  river,  had  title  to  the  center  of  the 
stream,  and  were  entitled  to  recover  damages  from  the  appellants,  for 
diverting  the  water  of  the  river  from  its  natural  channel,  opposite 
those  lots,  from  the  20tli  of  April,  1848,  to  the  12th  of  September  fol- 
lowing.    Canal  Trustees  v.  Haven,  5  Gilman,  548. 

The  damages  have  since  been  estimated,  and  the  amount  directed  to 
be  paid  by  the  circuit  court,  from  which  order  an  appeal  has  been  pros- 
ecuted. It  is  manifest  from  the  report  of  the  appraisers,  that  in  as- 
sessing the  damages,  they  considered  the  appellees  as  the  owners  of  both 
shores  and  the  entire  bed  of  the  stream,  and,  consequently  entitled  to 
the  use  of  the  whole  of  the  water,  as  it  is  accustomed  to  flow  along  the 
channel.  This  presents  the  question,  whether  the  appellees  are  ri- 
parian proprietors  on  the  west  bank  of  the  river.  They  were  the  owners 
of  lots  one  and  four,  in  block  fifty-six,  on  the  west  side  of  the  river, 
from  which,  however,  they  were  separated  by  a  street,  running  up  and 
down  the  stream.  These  lots  lie  directly  opposite  those  owned  by  them 
on  the  east  side  of  the  river.  Nearly  all  of  the  lots,  and  the  whole  of 
the  street,  are  now  occupied  by  the  canal. 

There  are  two  conclusive  reasons  why  the  appellees  are  not  riparian 
proprietors  on  the  west  bank  of  the  river,  and,  therefore  have  not  an 
exclusive  right  to  use  the  whole  of  the  water  naturally  passing  down  the 
channel.  The  statute  requires  the  proprietor  of  land  who  is 
about  to  lay  it  out  into  town  or  city  *lots,  to  causeajDlat  thereof  [*556] 
to  be  made,  acknowledged  and  recorded,  on  which  the  lots, 
streets  and  alleys  are  to  be  particularly  designated  and  described;  and 
then  proceeds  to  declare,  that  "  the  plat  or  map,  when  made  otTt,  cer- 
tified, acknowledged  and  recorded,  as  required  by  this  division,  and 
every  donation  or  grant  to  the  public,  or  any  individual  or  individuals, 
religious  society  or  societies,  or  to  any  corporation  or  bodies  politic, 
marked  or  noted  as  such  on  said  plat  or  map,  shall  be  deemed  in  law 
and  in  equity  a  sufficient  conveyanoe  to  vest  the  fee  simple  of  all  such 
parcel  or  parcels  of  land  as  are  therein  expressed,  and  shall  be  considered 
to  all  intents  and  purposes,  as  a  general  warranty  against  such  donor 
or  donors,  their  heirs  and  representatives,  to  the  said  donee  or  donees, 
grantee  or  grantees,  for  his,  her  or  their  use,  for  the  uses  and  purposes 

proprietor  on  each  side  is,  also,  entitled  property  in  the  water  being  indivisible, 
to  the  use  of  one-half  the  water  which  Canal  Trustees  v.  Haven,  5  Gilm.,  548 
flows  naturally  along  the  channel,  the 
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therein  named,  expressed  or  intended,  and  for  no  other  use  or  purpose 
whatever.  And  the  land  intended  to  be  for  streets,  alleys,  ways,  com- 
mons or  other  public  uses,  in  any  town  or  city,  or  addition  thereto, 
shall  be  held  in  the  corporate  name  thereof,  in  trust  to,  and  for  the 
uses  and  purposes  set  forth  and  expressed  or  intended."  E.  S.,  ch.  25, 
sees.  17  to  21.  Under  the  provisions  of  this  statute,  the  legal  title  to' 
the  land  embraced  by  a  street  is  vested  in  the  corporation  of  the  town 
or  city,  for  the  use  and  benefit  of  the  public.  It  is  not  in  the  power  of  the 
proprietor  of  the  lots  to  transfer  the  fee  in  the  street  to  his  grantee.  The 
acknowledgment  and  recording  of  the  plat  has  all  the  force  and  effect 
of  an  express  grant.  It  operates  by  way  of  estoppel,  and  concludes  the 
former  owner,  and  all  claiming  through  or  under  him,  from  asserting 
title.  It  is  a  solemn  dedication  of  the  ground  to  the  corporation,  to  be 
held  in  trust  for  the  uses  and  purposes  of  the  public.  On  the  record- 
ing of  the  plat,  the  fee  in  the  streets,  eo  instanti,  passes  to  the  corpo- 
ration. If  the  plat  is  recorded  before  the  town  has  a  corporate  existence, 
the  fee  remains  in  abeyance,  subject  to  vest  in  the  corporation  the 
moment  it  is  created.  A  purchaser  only  acquires  a  title  to  the  land  in- 
cluded within  the  actual  limits  of  the  lot,  as  designated  on  the  plat. 
He  takes  no  interest  in  the  street,  except  in  common  with  the  public  — 
the  right  of  passage  over  it.  He  is  estopped  by  the  solemn  act  of  his 
grantor,  from  claiming  title  to  the  center  of  the  street.  Whether  the 
title  would  revert  to  the  former  proprietor,  on  the  dissolution  of 
[*557]the  corporation,  or  the  abandonment  of  the  ground  *for  the 
purposes  of  a  street,  is  a  question  which  it  is  needless  now  to 
discuss. 

But,  independent  of  the  statute,  there  is  a  decisive  objection  to  the 
claim  of  the  appellees  to  riparian  rights  on  the  west  bank  of  the  river. 
By  the  common  law,  a  grant  of  land  bordering  on  a  highway  or  river, 
carried  the  exclusive  right  and  title  in  the  highway  or  river  to  the 
center  thereof,  subject  to  the  right  of  passage  in  the  public,  unless  the 
terms  of  the  grant  clearly  indicated  an  intention  on  the  part  of  the 
grantor  to  confine  the  grantee  to  the  edge  or  margin.  In  such  case, 
the  highway  or  river  is  regarded  as  the  boundary  or  monument,  and 
the  purchaser  takes  to  the  middle  of  the  monument,  as  part  and  parcel 
of  the  grant.  This  is  stating  the  principle  as  broadly  as  it  is  laid 
down  in  any  of  the  elementary  books,  or  established  by  any  of  the 
adjudged  cases.  Conceding,  then,  for  the  purpose  of  the  argument, 
that  the  doctrine  of  the  common  law  is  strictly  applicable  to  this  case, 
and  applying  it  in  its  full  extent,  the  appellees  would  fail  utterly  to 
make  good  their  claim.  Their  grant  would  only  carry  them  to  the  mid- 
dle of  the  boundary.  They  would  have  no  title  whatever  to  the  east 
half  of  the  street,  or  the  west  half  of  the  bed  of  the  river. 

In  every  point  of  view,  therefore,  the  appellees  are  not  riparian 
owners  on  the  west  bank  of  the  stream.  As  a  matter  of  course,  the 
appraisers  erred  in  assessing  the  damages  to  which  they  are  entitled. 
Instead  of  owning  the  entire  bed  of  the  river,  and  having  an  exclusive 
right  to  the  use  of  the  whole  of  the  water,  they  are  the  proprietors  of 
only  half  of  the  bed  of  the  stream,  and  entitled  to  use  but  half  of 
the  water  naturally  flowing  along  the  channel.  The  property  in  a 
stream  of  water  is  regarded  as  indivisible.  Each  riparian  proprietor  is 
bound  to  use  it  as  an  entire  stream,  in  its  natural  channel;  for  a  sever- 
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I  ahce  would  destroy  the  rights  of  all.  One  proprietor  can  not  so  appro- 
priate or  use  the  stream,  as  materially  to  injure  others  jointly  inter- 
ested in  it.  Vandenhurgh  v,  Vaii  Bergen,  13  Johnson,  212;  Plum- 
Jeigli  V.  Dawson,  1  Oilman,  544. 

The  appellees,  having  a  right  to  only  one-half  of  the  water,  must 
use  it  as  it  is  accustomed  to  flow  down  the  channel.  The  erection  of 
the  dam  across  the  stream,  by  means  of  which  the  head  of  water  was 
increased,  and  the  value  of  the  site  and  imj^rovements  enhanced, 
was  unauthorized.  The  assessment  of  *damages  f or  the  depri-[*558] 
vation  of  the  water,  must,  therefore,  be  made  with  reference  to 
the  actual  value  of  the  use  of  one-half  of  the  water  naturally  flowing 
along  the  channel,  without  taking  into  consideration  any  artificial 
obstructions  extending  across  the  stream.  If  there  had  been  no  diver- 
sion of  the  water,  the  appellees  could  not  maintain  their  dam  across 
the  river.  The  appellants  were  authorized  by  law  to  appropriate  the 
water  for  the  purposes  of  the  canal,  and  they  are  only  bound,  in  this 
proceeding,  to  compensate  the  appellees  for  the  loss  of  their  portion 
of  it.  The  true  measure  of  damages  is  the  real  value,  for  the  period 
of  time  in  question,  of  the  use  of  one-half  of  the  water  of  the  stream, 
to  be  used  and  applied  in  carrying  on  the  mills  and  machinery  of  the 
appellees;  in  other  words,  how  much  would  a  man  of  ordinary  pru- 
dence, desirous  of  leasing  the  site,  water  and  improvements,  be  willing 
to  pay  for  the  use  of  them,  in  view  of  the  rights  of  the  appellees  as 
above  defined. 

The  judgment  of  the  circuit  court  must  be  reversed  with  costs,  and 
the  cause  remanded,  to  the  end  that  a  re-assessment  of  damages  may 
be  had. 

Judgment  reversed. 


ElCHAED  H.  M'GOON  V.  Bejs'jamiis"  F.  Ankeis't. 
Appeal  from  Stephenson. 

1.  Abandonment — title  lost  by.  A  party  considering  an  article  entirely  worth 
less,  casts  it  away,  intending  to  abandon  it;  he  loses  his  title  to  it. 

2.  Ad^t;rse  possession — personalty.  Personal  property,  in  the  adverse  posses- 
sion of  another,  claiming  it  as  his  own,  can  not  be  sold  and  transferred,  even  by 
the  real  owner;  he  has  but  a  right  of  action  against  the  possessor,  which  is  not 
the  subject  of  legal  transfer. (1) 

3.  Maintenance — unlawful.  The  law  will  not  tolerate  a  principle  which  will 
allow  a  litigious  man  to  go  about,  hunting  up  stale  claims,  or  even  meritorious 
ones,  against  his  neighbor,  either  for  the  purpose  of  harassing  him  or  for  specu- 
lation. (2) 

This  was  an  action  of  assumpsit,  brought  by  Ankeny  against  M'Goon, 
in  the  Jo  Daviess  circuit  court,  to  recover  the  value  of  a  quantity  of 
slag,  of  which  Ankeny  claimed  to  be  the  owner.  The  suit  was  taken 
by  change  of  venue  to  Stephenson  county,  where  it  was  tried  before 
Sheldon,  judge,  and  a  jury,  at  a  special  term,  in  October,  1849,  when 
a  verdict  was  found  for  the  plaintiff,  Ankeny,  for  the  sum  of  $523  60. 
A  motion   was   made  for  a  new  trial;   which  was  allowed,    unless 

Cited— Beach  t.  Derby,  19  El.,  617;  (2)  So,  in  Norton  t\  Tuttle,  60111.,  130; 
Gilbert  'o.  Holmes,  64  111.,  548.  Gilbert  v.  Holmes,  64  111.,  548;  Thomp- 

(1)  So,  also,  in  O'Keefe  v.  Kellogg,  15    soi^  "^^  Reynolds,  73  III.,  11. 
111.,  352. 
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[*559]Ankeny  would  remit  *I220,  which  he  consented  to  do;  and, 
thereupon,  Judgment  was  rendered  for  plaintiff  for  the  sum  of 
$303  60.     M^Groon  appealed  to  this  court.     The  facts  upon  which  the 
opinion  is  based,  are  sufficiently  stated  by  it. 

E.  S.  Leland,  for  appellant.     M.  Y.  Johi^so^st,  for  appellee, 

CATOii,  J.  Without  knowing  something  more  of  the  nature  of  the  jl 
lease  from  the  government  to  the  smelters  who  made  this  slag,  it  ia  ,1 
impossible  for  us  to  say  whether  the  general  property  in  the  materia^ 
which  they  worked  continued  in  the  government  or  not,  as  was  insistedSi! 
by  the  counsel  for  the  appellant.     Nor  is  the  question  of  abandonment ' 
properly  before  us.    '  It  is  undoubtedly  true,  that  if  those  who  made  the 
slag,  considering  it  entirely  worthless,  cast  it  away  with  the  intention 
of  abandoning  it,  they  thereby  divested  themselves  of  their  title  to  it, 
and  could   have  no  more   cause  to  complain  when  it  was  taken  by  / 
another  than  as  if  they  had  never  owned  it,  unless  they  reclaimed  it,  , 
without  violating  the  rights  of  others,  and  before  any  other  person  had  ! 
become  possessed  of  it  or  had  appropriated  it.  '  The  evidence  of  aban-  • 
donment  in  this  case  is  certainly  very  strong,  but  that  was  a  question  , 
more  properly  for  the  jury  than  for  us;  and  we  shall,  therefore,  not 
pursue  the  inquiry. 

There  is  a  question,  however,  which  lies  at  the  foundation  of  the 
plaintiff's  right  to  recover,  as  the  case  now  stands,  and  upon  which  the 
judgment  must  be  reversed.  Mrs.  Kelso  swears,  that  in  1840  or  1841, 
her  late  husband,  Mr.  Washburn,  sold  the  slag  in  question  to  the  de- 
fendant below  for  1150,  which  was  paid  in  money.  She  further  states, 
that  M'Goon  had  been  in  possession  of  the  slag  two  or  three  years  be- 
fore she  ever  heard  of  any  claim  set  up  to  it  by  Ankeny  or  any  one 
else,  although  she  had  heard  frequent  conversations  between  Journey, 
Smith  and  others,  and  Washburn,  in  relation  thereto.  Gear  replevied 
the  slag  from  M'Goon  on  the  20th  of  May,  1843,  and  the  plaintiff'  below 
did  not  purchase  it  till  the  first  of  June  following,  and  while  the  re- 
plevin suit  was  pending.  Beyond  controversy,  then,  at  the  time  of 
[*560]the  plaintiff's  purchase,  the  property  was  in  the  adverse  *posses- 
sion  of  Gear,  who  was  claiming  it  as  his  own.  That  being  the 
case,  the  law  is  well  settled  that  no  other  person,  although  the  real 
owner,  could  sell  it  and  transfer  a  good  title.  Young  v.  Ferguson,  1 
Litt.,  298;  Cardner  v.  Adams,  12  Wend.,  297.  While  the  property 
was  thus  held  adversely,  the  real  owner  had  but  a  right  of  action  against 
the  person  in  possession,  which  was  not  the  subject  of  legal  transfer. 
As  well  might  Journey  and  others  have  transferred  their  right  to  sue 
M'Goon  or  Gear  for  trespass  to  real  estate,  or  for  an  assault  and  battery. ' 
To  allow  this,  is  deemed  prejudicial  to  the  interests  of  society,  as  tending 
to  promote  litigation.  \  The  law  will  not  tolerate  a  principle  which  will 
allow  a  man  of  litigious  disposition  to  go  about  the  community,  hunt- 
ing up  stale  claims,  or  even  meritorious  ones,  against  his  neighbors, 
either  for  the  purpose  of  harassing  them,  or  for  speculation. ' 

Without  investigating  several  minor  errors  which  have  been  assigned, 
we  find  here  an  insuperable  barrier  to  the  plaintiff's  right  to  recover; 
and  the  judgment  must,  therefore,  be  reversed  with  costs,  and  the 
cause  remanded. 

Judgment  reversed. 
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James  0.  Armstrong  et  al.  v.  Jonathan  K.  .Cooper,  administrator 
of  Aaron  Brooks,  junior,  deceased. 

Eh'ror  to  Peoria. 

1.  Administration  —  creditor's  bill.  A  suit  inequity,  by  a  single  creditor,  to 
enforce  the  collection  of  a  demand  against  an  estate,  while  the  administration  of 
the  estate  is  progressing  and  undetermined,  and  under  which  a  decree  was  made 
for  the  sale  of  real  estate  of  which  the  intestate  died  seized,  and  on  which  the 
creditor  had  not  a  lien,  is  unjustifiable. (1) 

2.  Same  —  claims  payable  pro  rata.  The  demands  against  an  estate  are  to  be  as- 
certained, and  the  proceeds  of  the  property  distributed  pro  rata  among  all  the 
creditors  entitled  to  participate  therein,  in  proportion  to  their  respective  demands. 

3.  Same  —  intervention  of  equity.  One  creditor  can  not,  by  commencing  a  suit 
in  equity  —  if  equity  will  take  jurisdiction,  to  recover  a  particular  demand,  where 
there  are  no  impediments  in  the  way  of  a  recovery  at  law  —  obtain  an  advantage 
over  other  creditors. 

4.  Same — form  of  decree.  If  equity  will  take  jurisdiction,  the  proper  decree, 
after  ascertaining  the  indebtedness,  would  be,  to  direct  that  the  debt  should  be 
paid  in  the  due  course  of  administration, (2) 

The  substance  and  object  of  the  bill  filed  in  this  case,  are  sufficiently 
stated  in  the  opinion  of  the  court.  The  decree  was  taken  joro 
confesso,  at  the  May  term,  1848,  of  the  Peoria  circuit  *court.  [*561] 
The  respondents  in  the  bill  have  sued  out  this  writ  of  error,  and 
assign  that  the  decree  was  improperly  entered;  because  the  bill  is 
wanting  in  equity;  because  the  bill  shows  there  was  personal  property, 
which  should  have  been  exhausted  before  the  lands  of  the  heirs  of 
Bigelow,  deceased,  were  subjected  to  the  payment  of  the  alleged  debt; 
because  the  bill  did  not  show  that  the  personal  property  of  the  deceased 
was  insufficient  to  pay  said  debt;  because  the  bill  does  not  show  that 
the  complainant's  claim  was  ever  filed  before  the  probate  justice,  or 
presented  to  the  administrator  within  the  time  prescribed  by  law,  or 
that  new  assets  have  been  discovered;  and  because  the  court  erred  in 
decreeing  against  the  real  estate  of  the  heirs  at  law  of  the  deceased, 
without  having  an  account  taken  of  the  personal  property  of  the 
deceased. 

N.  H.  Purple,  for  plaintiffs  in  error.  C.  Ballance,  for  defen- 
dant in  error. 

Treat,  C.  J.  This  was  a  bill  in  chancery,  filed  against  the  surviv- 
ing administrator  and  heirs  at  law  of  Lewis  Bigelow,  and  the  surety 
on  the  administration  bond.  It  alleged  that  Bigelow  borrowed  a  sum 
of  money  of  Brooks,  and,  as  security  for  its  repayment,  executed  a  mort- 

(1)  Creditors  of  an  estate  will,  gene-  In  so  doing,  the  court  should  have  all 
rally,  be  remitted  to  the  statutory  remedy,  the  creditors  before  it  and  make  such 
through  the  agency  of  the  administrator,  disposition  of  the  property  as  is  required 
That  the  claim  may  be  of  an  equitable  by  the  statute  respecting  such  estates, 
character  will  not  change  the  rule.  Van  Syckle  v.  Kichardson,  13  111.  (ed. 
Courts  of  probate  may  take  cognizance  1886),  174  and  note;  but,  special  reasons 
of  such  claims,  Garvin  v.  Stewart's  heirs,  must  be  shown  to  give  a  court  of  equity 
59  111.,  239;  Const.,  1870,  Art.  10,  t^g  18,  jurisdiction,  Crain  v.  Kennedy,  85  111., 
20;  R.  S..  p,  116,  ii  70;  Cothran's  Stat,,  340. 

ch.  3,  ^  70.  As  to  the  form  and  effect  of  judgments 

(2)  Under  proper  circumstances  a  court  against  an  administrator  on  claim  pre- 
of  equity  will  provide  for  the  adminis-  sented,  see  Judy  v.  KeUey,  ante,  p.  211 
tration  of  the  assets  in  a  case  of  intestacy,  ajid  notes  2,  3  and  4. 
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gage  on  real  estate;  wliich.  mortgage  was  afterwards  placed  in  the 
hands  of  Bigelow,  for  the  purpose  of  being  recorded^  but  was  suppressed 
by  him.  It  prayed  that  the  mortgage  might  be  set  up  and  foreclosed, 
and  also  for  general  relief.  Subsequently,  the  complainant  dismissed 
the  suit  as  to  the  surety,  and  so  amended  the  bill  as  to  strike  out  every  ■ 
thing  relating  to  the  mortgage.  The  bill  was  then  taken  for  confessed, 
and  a  decree  entered,  directing  the  sale  of  certain  real  estate,  for  the 
satisfaction  of  the  complainant's  debt. 

That  decree  can  not  for  a  moment  be  sustained.  After  the  amend- 
ment of  the  bill  the  case  stood  as  an  ordinary  suit  in  equity,  by  a  single 
creditor,  to  enforce  the  collection  of  a  demand  against  an  estate;  and 
in  which,  while  the  administration  of  the  estate  was  progressing  and 
undetermined,  a  decree  was  made  for  the  sale  of  real  estate  of  which ) 
the  intestate  died  seized  —  and  on  which  the  creditor  had  no , 
[*562]  lien  — for  the  payment  of  the  *particular  debt.  The  law  will ! 
not  allow  this  to  be  done.  The  property  of  an  estate  is  not  to 
be  reached  and  disposed  of  in  this  way.  All  of  the  creditors  are  entitled 
to  participate  in  it,  in  the  proportion  of  their  respective  demands. 
Their  demands  against  the  estate  are  to  be  ascertained,  and  the  pro- 
ceeds of  the  property  distributed  pro  rata  among  them.  One  creditor 
can  not,  by  commencing  a  suit  in  equity  —  if  equity  will  take  jurisdic- 
tion of  a  suit  to  recover  a  particular  demand,  where  there  are  no  im- 
pediments in  the  way  of  a  recovery  at  law  —  obtain  any  advantage 
over  other  creditors  in  the  payment  of  his  debt.  If  equity  will  enter- 
tain jurisdiction  in  such  a  case  —  and  upon  this  point  it  is  not  now 
necessary  to  express  any  opinion  —  the  proper  decree,  after  ascertaining 
the  amount  of  the  indebtedness  to  the  cornplainant,  would  be  to  direct 
it  to  be  paid  in  the  due  course  of  administration.  Otherwise,  the  pro- 
visions of  the  statute,  requiring  the  distribution  of  the  proceeds  of 
estates  among  all  of  the  creditors,  might  be  rendered  nugatory. 

The  decree  of  the  circuit  court  will  be  reversed,  and  the  bill  dis- 
missed, with  costs;  but  without  prejudice. 

Decree  reversed. 

Job  Toles  v.  Miles  Cole. 

Error  to  Kane. 

1.  Debt  —  action  of ;  form  of  judgment.  In  an  action  of  debt,  the  proper  judg- 
ment is  for  the  amount  of  the  debt,  to  be  discliarged  on  the  payment  of  the 
damages  and  costs.  (1) 

This  cause  was  heard  before  Hugh  T.  Dickey,  judge,  and  a  jury,  at 
a  special  term  of  the  Kane  circuit  court.  The  action  was  in  debt. 
The  jury,  in  their  verdict,  fouhd  for  the  plaintijff  $281  81;  and  the 
judgment  thereon  was,  "that  the  plaintiff  have  judgment  against  the 
defendant  for  said  sum  of  two  hundred  and  eighty-one  dollars  and 
eighty-one  cents,  together  with  his  costs  herein."  The  defendant 
below  sued  out  this  writ  of  error. 

[*563]     *AR]sroLD  &  Lay,  for  plaintiff  in  error.     I.  G.  Wilson,  for 
defendant  in  error. 

Cited  —  Horton  v.  Critchfield,  18  111.,  (1)  Following  Austin  ■».  People;  see 
133;  Odell  v.  Hole,  25111.,  204;  Freeman  Jones «.  Lloyd,  Breese,  174,  note  1;  see, 
V.  People,  54  111.,  153.  also,  PuUiam  v.  Pencenneau,  23  111.,  93. 
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Treat,  C.  J.  The  action  was  debt,  on  a  bond,  in  the  penalty  of 
$500,  conditioned  for  the  payment  of  whatever  judgment  might  be  re- 
covered in  a  specified  suit.  Plea,  non  est  factum.  Verdict,  "  We  the 
jury,  find  for  tKe  plaintifE  two  hundred  eighty-one  dollars  and  eighty- 
one  cents; '^  and  judgment  accordingly.  The  jury  should  have  found 
the  amount  of  the  penalty  of  the  bond,  as  the  debt,  and  the  amount 
of  the  recovery  in  the  action  referred  to  in  the  condition,  as  the  dam- 
ages; and  the  proper  judgment  thereon  would  have  been  for  the 
amount  of  the  debt,  to  be  discharged  on  the  payment  of  the  damages 
and  costs.  The  case  of  Austin  v.  The  People,  ante,  452,  and  the  au- 
thorities there  cited,  are  decisive. 

Eeverse  the  judgment,  with  costs,  and  remand  the  cause  for  further 
proceedings. 

Judgment  reversed. 

Charles  Buckn-er  v.  James  Thompson. 

Agreed  case  from  McHemry. 

1.  JtrsTiCE  OF  FEACE— jurisdiction.  Where  actions  are  brought  before  a  justice 
of  the  peace  on  two  notes,  returnable  at  the  same  time,  which,  if  consolidated, 
would  exceed  one  hundred  dollars,  a  judgment  on  the  first  note  is  not  a  bar  to  a 
judgment  on  the  second.     Each  note  constitutes  a  separate  demand. (1) 

2.  Set  off — not  deducted  before  suit.  If  a  controversy  exists  as  to  the  amount 
of  a  set  oflf,  a  party  is  not  bound  to  give  credit,  before  the  commencement  of  a  suit, 
for  the  exact  amount  to  which  the  trial  may  show  the  party  entitled. 

This  agreed  case  shows,  that  two  actions  were  brought  by  Thompson 
against  Buckner,  on  the  same  day,  and  returnable  before  a  justice  of 
the  peace  on  the  same  day.  One  of  the  cases  was  called,  and  Buckner 
pleaded  payment  and  an  offset.  The  justice  rendered  judgment  for 
Buckner  for  costs.  The  other  suit  was  then  called;  when  Buckner 
pleaded  the  former  suit  in  bar  of  this.  Thompson  prayed  an 
appeal,  to  the  circuit  court  of  *M'Henry,  in  both  suits.  The[*564] 
first  suit  was  tried  before  a  jury,  and  Buckner  recovered  a  judg- 
ment of  thirty  dollars  against  Thompson.  The  present  suit  was  then 
tried  by  the  court,  Henderson,  judge,  presiding,  who  decided,  that 
the  two  notes  and  interest  thereon,  when  consolidated,  exceeded  one 
hundred  dollars,  and  that  the  first  judgment  was  no  bar  to  the  second, 
and  rendered  judgment  for  Thompson,  for  the  sum  of  sixty-five  dol- 
lars, the  amount  of  the  note  and  interest.  Buckner  brings  the  case 
to  this  court. 

P.  W.  Platt,  for  plaintiff  in  error.     Breckenridge  &  Hurlbut, 
I  for  defendant  in  error. 

Criticised — Lucas  v.  Le  Compte,  42  Cothran's  Stat.,  ch.  79,  §  49,  requiring- 

111.,  303;  Mallock  v.  Krome,  78  111.,  110;  the  consolidation  of  demands,  in  suits 

Cited — Nickerson  v.  Rockwell,  90  111.,  before  justices  of  the  peace,  has  no  ap- 

460;  M'Coy  v.  Babcock,  1  Bradw.,  414.  plication  to  demands  which,  if  consoli- 

(1)  Approved,  Nickerson  v.  Rockwell,  dated,  would  exceed  the  amount  within 
90111.,  460.  Where  two  notes,  together,  the  juri.sdiction  of  the  justice.  All  de- 
exceed  the  amount  of  claim  within  the  mands  of  a  nature  to  be  consolidated  and 
jurisdiction  of  a  justice  of  the  peace,  which,  when  consolidated,  do  not  ex- 
they  may  be  sued  separately,  M'Coy  n.  ceed  the  jurisdiction,  must  be  brought 
Babcock  1  Bradw.,  414.  The  statutory  forward  in  one  suit  or  be  barred.  Nicker, 
provision,    R.   S.,   1874,   p.   645,    §    49;  son  t;.  Rockwell,  90  111.,  460. 
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Caton",  J.  Two  suits  were  commenced  by  Thompson  against  Buck- 
ner,  before  a  justice  of  the  peace,  upon  two  notes,  the  amount  of 
which,  when  consolidated,  exceeded  one  hundred  dollars;  but  it  ap- 
peared upon  a  trial  in  the  circuit  court,  to  which  they  were  appealed, 
that  the  defendant  below  had  a  set  off,  which  Avas  applied  in  the  first 
suit,  to  a  greater  amount  than  the  note  upon  which  that  suit  was 
brought.  It  was  insisted  that  the  first  suit  was  a  bar  to  the  second; 
but  the  circuit  court  decided  otherwise,  and  we  think  correctly.  By 
sec.  35,  chap.  59,  E.  S.,  it  is  provided,  ''in  all  suits  which  shall  be 
commenced  before  a  justice  of  the  ]3eace,  each  party  shall  bring  for- 
ward all  his  or  her  demands  against  the  other,  existing  at  the  time  of 
the  commencement  of  the  suit,  which  are  of  such  a  nature  as  to  be 
consolidated,  and  which  do  not  exceed  one  hundred  dollars,  when  con- 
solidated into  one  action  or  defence;  and,  on  refusing  or  neglecting  to 
do  the  same,  shall  for  ever  be  debarred  from  the  privilege  of  suing  for 
any  such  debt  or  demand."  The  demands  in  these  two  suits,  when 
consolidated,  did  exceed  one  hundred  dollars.  Each  note  constituted 
a  separate  demand,  upon  which  the  holder  had  a  right  to  bring  a  suit; 
and  although  it  appeared  upon  trial  that  the  other  party  was  entitled 
to  a  set  off  or  cross  demand,  to  an  amount  greater  than  one  of  the 
notes,  still  those  notes  were  none  the  less  demands  against  the  defen 
dant;  and  the  statute  did  not  require  that  the  plaintiff  should  consoli 

date  them.  Where  a  controversy  exists  as  to  the  amount  of  a 
[*565]set  off  to  *which  a  party  is  entitled,  it  would  be  too  strict  a  rule 

to  say,  and  the  statute  does  not  require,  that  the  plaintiff  shall, 
at  his  peril,  give  credit  before  the  commencement  of  a  suit,  for  the 
exact  amount  to  which  the  result  of  a  trial  may  show  the  party  was 
entitled. 

The  judgment  of  the  circuit  court  is  affirmed,  with  costs. 

Judgment  affirmed. 

David  Merritt  v.  Stephen  Merritt. 
Error  to  Bureau. 

1.  Arbitration — effect  of  general  submission.  A  general  submission  to  arbi- 
trators of  all  demands  existing  between  tbe  parties,  includes  every  thing  respect- 
ing the  lands  of  both  parties,  which  is  the  subject  of  variance.  (1) 

2.  Same.  On  a  submission  of  all  matters  in  difference,  the  arbitrators  may  con- 
sider and  determine  all  questions  affecting  the  civil  rights  of  the  parties. 

3.  Same — construction  of  award.  In  the  construction  of  an  award,  no  intend- 
ment will  be  indulged  to  overturn  it;  on  the  contrary,  every  reasonable  intendment 
will  be  allowed,  for  the  purpose  of  sustaining  it.  (2) 

Cited  —  M'Donald  'g.  Arnout,  14  111.,  complicated,  and  the  investigation  \^iU 
58;  Root  v.  Ren  wick,  15  111.,  461;  Smith  not  be  limited  to  the  books  of  partner- 
's. Douglass,  16  111.,  34;  Ross  ■».  Watt,  ship  account,  Tucker  v.  Page,  69  111., 
16  111.,  99;  Low  v.  Nolte,  16  111.,  475;  179. 

Haywood  «    Harmon   17  111     477;  Mer-        (g)  i^   construing   an   award   no  pre- 

nck  .).  Wallace,  19  111.,  486;  Sherfy  «.  sumption  will  be  indulged  to  overturn 

/^x  rS^'        -i:  ,  ,  it-     On  the  contrary,  in  the  absence  of 

(1)  Thus,  if  two  partners  submit  all  affirmative  proof  of  fraud,  partiality  or 

the  differences  between  them,  in  respect  unfairness  —  which  are  never  presumed 

to  their  partnership  affairs,  in  general  _  every  reasonable  intendment  will  be 

terms,  this  will  give  authority  to  adjust  indulged  to  support  it,  M'Donald  v.  Ar- 

every  question  of  dispute  arising  out  of  no^t,   14  111.,  62;  Root  v.   Renwick,   15 

the   partnership  transactions,  however  ni.,  463;  Haywood  %.  Harmon,  17  111.. 
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4.  Award — conclusiveness  of.  An  erroneous  decision  by  arbitrators  will  not 
vitiate  their  award.  If  the  arbitrators  have  acted  in  good  faith,  the  award  is  con- 
clusive upon  the  parties,  and  can  not  be  avoided  by  showing  that  they  erred  in 
judgment  respecting  the  law  or  the  facts  of  the  case;  in  the  absence  of  fraud, 
misconduct  or  partiality,  the  award  will  be  conclusive. (3) 


477;  Hubbard  v.  Firman,  29  111.,  90; 
Kimball  o.  Walker,  30  111.,  483;  Pulliam 
V.  Pulliam,  33  111.,  375;  Burrows  v. 
Guthrie,  61  111.,  70;  Darst  v.  Collier,  86 
111.,  96;  Shears.  Moshier,  8  Bradw.,  119. 
Thus,  the  award,  appearing  to  be  within 
the  submission,  it  will  be  presumed  so 
to  be  until  it  be  shown  otherwise,  Hub- 
bard V.  Firman,  29  111.,  90;  so,  the  sub- 
mission being  general  and  an  award  of 
one  or  more  things  made,  it  will  be  pre- 
sumed no  thing  else  was  referred  or,  if 
referred,  submitted.  Tucker  v.  Page,  69 
111.,  179;  so,  it  will  be  presumed,  in  the 
absence  of  fraud  proved,  the  arbitrators 
considered  all  the  evidence  and  allowed, 
to  the  respective  parties,  all  such  items 
as  they  deemed  proved,  Hadaway  v. 
Kelly,  78  111.,  286.  In  its  construction 
the  court  will  consider  it  in  the  light  of 
all  the  surrounding  circumstances,  the 
submission  etc.,  Kanouse  v.  Kanouse, 
36  111. ,  439,  then  construe  it  liberally  to 
sustain  it,  if  it  be  final  and  certain  to  a 
common  intent  consistent  with  a  fair  and 
reasonable  presumption;  so  that,  if  it  be 
BO  far  certain  as,  from  the  nature  of  the 
subject  matter  of  the  submission,  could 
reasonably  be  expected  and  the  direc- 
tions of  the  arbitrators  can  with  tolera- 
ble ease  be  reduced  to  a  certainty,  it  will 
not  be  impeached  for  uncertainty.  Bur- 
rows ».  Guthrie,  61  111.,  70;  Hendrickson 
V.  Reinback,  33  111.,  299.  Aiding  in 
which  the  court  will  inspect  accounts  or 
writings  referred  to,  or  other  things,  to 
ascertain  the  meaning  or  to  explain  the 
judgment,  Farr  v.  Johnson,  25  111.,  522; 
Burrows  v.  Guthrie,  61  111.,  70,  and  will 
admit  parol  evidence  to  identify  the 
matter  or  thing  in  or  to  which  a  right  is 
awarded.  Burrows  v.  Guthrie,  61  HI., 
70.  See,  further,  Duncan  v.  Fletcher, 
Breese  (ed.,  1885),  252  and  note  2. 

(3)  Arbitrators,  by  the  submission,  be- 
come the  judges,  by  the  choice  of  the 
parties,  both  of  the  law  and  fact.  No 
appeal  from  or  of  any  decision  made  by 
them,  within  the  scope  of  their  powers, 
will  lie  save  for  fraud,  partiality  or  mis- 
conduct, Sherfy  v.  Graham,  72  111.,  158. 
As  to  the  test  of  misconduct  the  rule 
which  is  applied  to  jurors  is  applicable 
to  arbitrators,  Moshier  «.  Spear,  102  111., 
169,  as  if  they  shall  refuse  to  hear,  act 
upon  and  decide  such  matters  as  are 
submitted  or  go  beyond  it  or  exceed  their 


jurisdiction,  Sherfy  v.  Graham,  72  111., 
158.  Nor,  in  the  absence  of  affirmative 
proof  of  fraud,  accident  or  mistake,  will 
the  presumption  of  correctness  and  just- 
ness be  shaken  to  permit  the  cause  to  be 
re-tried  in  a  suit  to  enforce  the  award, 
Tucker  v.  Page,  69  111.,  179.  Mere 
error,  whether  of  law  or  fact,  will  not 
vitiate  the  award  or  be  ground  to  set  it 
aside;  but,  it  may  be  reformed  to  con- 
form to  the  award  actually  made,  Ball- 
ance  v.  Underbill,  3  Scam.,  453;  Pottle 
V.  M'Worter,  13  111.,  454;  Smith «.  Doug- 
lass, 16  111.,  34;  Sherfy  v.  Graham,  73 
111.,  158.  To  the  contrary,  where  arbi- 
trators do  not  go  beyond  the  terms  of 
the  reference  and  neither  mistake,  un- 
due influence  or  corruption  be  shown, 
the  award  will  be  conclusive.  Root  v. 
Renwick,  15  111.,  464;  Ross  v.  Watt,  16 
HI.,  99;  Kimball «.  Walker,  30  111.,  482; 
Hubbard  v.  Firman,  29  111.,  90;  Hada- 
way V.  Kelly,  78  111.,  286.  The  prime 
requisites  for  validity  of  an  award  are 
that  it  be  a  final  disposition  of  the  mat- 
ters embraced  in  the  submission  and 
certain  to  a  common  intent.  Tucker  v. 
Page,  69  111.,  179;  Ingraham  v.  Whit- 
more,  79  111.,  24;  Alfred  v.  Kankakee  & 
S.  W.  R.  R.  Co.,  92  111.,  609.  Where- 
fore, it  is  the  general  rule  that  unless 
the  arbitrators  render  an  award  on  all 
the  matters  within  the  submission  of 
which  they  have  notice,  the  award  will 
be  wholly  void,  Buntain  v.  Curtis,  27 
111.,  374;  Tucker  v.  Page,  69  111.,  179; 
but,  this  is  true  only  where  the  submis- 
sion is  of  several  specific  things.  Where 
the  reference  is  of  all  matters  in  dispute 
and  these  are  not  specified,  the  arbitra- 
tors make  an  award  only  as  to  those  things 
brought  to  their  cognizance,  Busse  v. 
Ayres,  10  Bradw.  527.  The  award  will 
be  defective  if  there  be  a  material  de- 
parture from  the  submission,  Buntain 
V.  Curtis,  27  111.,  374;  as,  also,  where 
there  is  a  failure  to  take  into  considera- 
tion and  pass  upon  matters  submitted, 
Hubbard  v.  Firman,  29  111.,  90;  so  if  it 
be  indefinite  and  uncertain  in  some  ma- 
terial point,  M'Donald  v.  Bacon,  3  Scam., 
428;  M'Donald  v.  Arnout,  14  111.,  58; 
Kanlcakee  &  S.  W.  R.  R.  Co.  v.  Alfred, 
3  Bradw.,  511;  so  if  it  purport  to  be  of 
all  to  whom  the  reference  is  made  but, 
in  fact,  executed  by  a  less  number. 
Bannister  v.  Read,  1  Gilm.,  92. 
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5.  Same — merger  of  cause  of  action.  If  an  award  creates  a  new  obligation,  the 
party  must  pursue  his  remedy  upon  it;  he  can  not  resort  to  his  original  cause  of 
action.  (4) 

This  was  a  proceeding  in  chancery,  commenced  by  the  plaintiff  in 
error,  in  the  Bureau  circuit  court.  The  cause  was  submitted  to  Caton, 
justice,  at  the  May  term,  1849,  upon  bill,  answer  and  depositions; 
whereupon,  the  bill  was  dismissed.  The  complainant  below  sued  out 
this  writ  of  error.  All  the  facts  necessary  to  a  full  understanding  of 
the  case,  are  presented  in  the  opinion. 

0.  Peters,  for  plaintiff  in  error.     T.  L.  Dickey  and  A.  Hoes,  for 

defendant  in  error. 

Treat,  C.  J.  This  was  a  bill  in  chancery,  filed  on  the  23d  of  April, 
1844,  by  Daniel  Merritt  against  Stephen  Merritt,  to  foreclose  a  mort- 
gage. The  answer  set  up  in  bar  as  a  foreclosure,  a  submission 
[*566]to  arbitration  of  all  matters  in  difference  between  the  parties,  *an 
award  made  in  pursuance  thereof,  and  an  offer  by  the  defen- 
dant to  perform  the  conditions  of  the  award.  The  complainant  there- 
upon filed  an  amended  bill,  in  which  he  set  forth  in  detail  various 
other  demands  against  the  defendant,  and  alleged  that  there  was  a 
large  amount  due,  over  and  above  all  demands  the  defendant  might 
have  against  him;  and  admitted  the  submission  and  award  as  stated 
in  the  answer,  but  charged  that  the  arbitrators  were  either  guilty  of 
gross  mistakes,  or  of  fraud  and  corruption,  and  prayed  that  the  award 
might  be  set  aside.  The  answer  denied  all  mistakes  and  misconduct 
on  the  part  of  the  arbitrators.  The  cause  proceeded  to  a  hearing  on 
the  pleadings  and  proofs,  and  resulted  in  a  decree  dismissing  the  bill; 
to  reverse  which  the  complainant  prosecutes  a  writ  of  error. 

The  submission,  bearing  date  the  16th  of  April,  1844,  referred  to 
Burton  Ayers,  Dixwell  Lathrop,  and  Henry  Headly,  ^'for  their  award 
and  determination,  all  manner  of  action,  causes  and  causes  of  action, 
bills,  bonds,  specialties,  judgments,  executions,  quarrels,  controversies, 
damages  and  demands  whatsoever,  both  in  law  and  equity,  before  this 
time  had,  made,  brought,  commenced,  sued,  prosecuted,  done,  suffered, 
committed  or  depending  by  and  between  the  said  Daniel  Merritt  and 
Stephen  Merritt."  Bonds  to  abide  by  and  perform  the  award  were 
mutually  executed  by  the  parties. 

The  award,  dated  on  the  17th  of  April,  1844,  after  reciting  the  terms 
of  the  submission,  and  stating  a  full  hearing  of  the  proofs  and  allega- 
tions of  the  parties,  proceeded  to  declare,  first,  that  Stephen  Merritt 
should,  by  the  first  day  of  May,  1844,  execute  to  Daniel  Merritt,  a 
good  and  sufficient  warranty  deed  to  certain  tracts  of  land;  second, 
that  he  should  pay  to  Daniel  Merritt  $200  —  one-eighth  thereof  on  the 
first  of  May,  1844,  three-eighths  on  the  first  of  November  following, 
and  the  residue  on  the  first  of  May,  1845;  third,  that  Daniel  Merritt, 
should,  by  the  first  of  May,  1844,  surrender  iip  to  Stephen  Merritt 
"all  bonds,  mortgages,  notes  and  obligations,  of  whatsoever  kind  or 
nature,  now  held  by  the  said  Daniel  Merritt  against  the  said  Stephen 

(4)  An  award,  like  a  judgment  or  de-  and  the  arbitrators  consider  only  the 
cree,  bars  all  suits  springing  out  of  its  claims  of  one  and  make  an  award  in  his 
subject  matter,  Qerrishw.  Ayres,  3  Scam.,  favor,  the  other  may  comply  with  ths 
245;  but,  if  two  persons  shall  submit  award  and  have  his  action  on  his  original 
their  respective  claims  against  each  other,    claim^  Pritchard  v.  Daley,  73  111.,  523. 
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Merritt;"  and.  fon?iJi,  that  the  parties  should,  by  the  first  of  May, 
1844,  execute  "mutual  and  general  releases  of  all  actions,  causes  and 
causes  of  action,  suits,  controversies,  trespasses,  debts,  duties,  dam- 
ages, accounts,  reckonings  and  demands  whatsoever." 

*The  terms  of  the  submission  were  broad  and  comprehensive,  [*567] 
and  fully  authorized  the  arbitrators  to  settle  and  adjust  all  mat- 
ters in  difference  between  the  parties,  whether  of  a  legal  or  equitable 
natiire,  and  whether  relating  to  personalty  or  realty.  A  general  sub- 
mission of  all  demands  existing  between  the  parties,  includes  every  thing 
respecting  the  lands  of  both  parties,  which  is  the  subject  of  variance. 
Kyd  on  Awards,  147;  Billing  on  Awards,  17.  On  a  submission  of  all 
matters  in  difference,  the  arbitrators  may  consider  and  determine  all 
questions  affecting  the  civil  rights  of  the  parties.  Kussel's  Arbitrator, 
118. 

The  award  seems  to  pursue  the  submission,  and  to  be  a  full  and  com- 
plete adjustment  of  all  the  transactions  between  the  parties.  It  finds 
an  indebtedness  in  favor  of  the  complainant,  for  the  satisfaction  of 
which  the  defendant  is  required  to  convey  to  him,  in  fee,  certain  lands, 
that  were  either  embraced  by  the  mortgage  or  connected  with  the 
matters  in  controversy,  and  pay  a  specified  sum  in  money.  The  com- 
plainant is  required  to  surrender  up  all  evidences  of  indebtedness  which 
he  holds  against  the  defendant;  and  for  the  purpose  of  showing  a  full 
settlement  of  all  transactions  previously  existing  between  the  parties, 
general  releases  are  to  be  mutually  executed.  It  is  a  well  established 
rule,  in  the  construction  of  awards,  that  no  intendment  will  be  in- 
dulged to  overturn  an  award;  but,  on  the  contrary,  every  reasonable 
intendment  will  be  allowed  to  uphold  it.  Karthaus  v.  Ferrer,  1  Peters, 
222;  Butler  v.  The  Mayor,  1  Hill,  489;  Joy  v.  Simpson,  2  New  Hamp- 
shire, 179;  Gerrish  v.  Ayres,  3  Scammon,  245.  The  fact  that  arbi- 
trators have  made  an  erroneous  decision  will  not  vitiate  their  award. 
If  they  have  acted  in  good  faith,  the  award  is  conclusive  upon  the 
parties;  and  neither  party  is  permitted  to  avoid  it,  by  showing  that  the 
arbitrators  erred  in  their  judgment,  either  respecting  the  law  or  the 
facts  of  the  case.  Mitchell  y.  Bush,  7  Cowen,  185;  WinsMpy.  Jewett, 
1  Barbour's  G.  K.,  173. 

The  award  must  stand,  unless  there  is  some  thing  in  the  evidence  cal- 
culated to  impeach  it.  The  depositions  of  the  arbitrators  and  others 
were  taken.  The  proof  does  not  furnish  the  slightest  evidence  of  mis- 
conduct or  partiality  on  the  part  of  the  arbitrators.  It  is  not  shown 
that  they  committed  any  errors  or  mistakes  in  matters  of  fact  or  com- 
putation. Oh  the  contrary,  they  appear  to  have  given  the  parties 
a  patient  and  attentive  *hearing,  and  made  up  their  award,  upon[*568] 
a  full  understanding  of  the  various  and  complicated  transactions 
of  the  parties,  on  wliat  they  conceived  to  be  the  principles  of  equity 
and  justice.  All  the  matters  in  difference  were  investigated  and  con- 
sidered in  making  up  the  award.  Whether  their  decision  was  correct 
or  erroneous,  is  not  the  proper  subject  of  inquiry.  The  parties  selected 
their  own  tribunal,  for  the  adjustment  of  all  their  transactions,  and,  in 
the  absence  of  all  f  ravid,  misconduct  and  partiality,  they  must  abide  by 
its  decision. 

The  complainant  objects  to  the  award,  because  the  defendant  can 
not  make  a  good  title  to  some  fourteen  acres  of  the  land  required  to  be 
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conveyed.  The  amended  bill  charges,  that  before  the  award  was  made, 
the  defendant  sold  this  land  to  one  Holley,  and  gave  him  a  bond  for  a 
conveyance,  which  was  recorded.  The  answer  admits  the  execution  of 
the  bond,  but  alleges  that  the  sale  was  made  by  both  parties,  and  each 
bound  himself  to  convey  the  land  to  Holley,  who  made  full  payment 
of  the  purchase  money  to  the  complainant.  The  case  shows  that  the 
land  was  included  in  the  mortgage  to  the  complainant,  and  was  sold  to 
Holley  by  the  consent  of  both  parties  —  the  complainant  receiving  the 
purchase  money,  and  binding  himself  to  make  a  quit  claim  deed  to 
Holley;  and  the  defendant  executing  a  bond  for  the  conveyance  of  the 
deed  to  Holley.  Whatever  interest,  therefore,  the  parties  may  have  in 
the  land  is  to  go  to  Holley.  It  is  a  matter  of  perfect  indifference  to  the 
complainant,  whether  he  receives  a  good  title  to  this  land  by  the  con- 
veyance or  not.  He  can  realize  no  benefit  from  the  land.  If  he  ac- 
quires any  title  by  the  conveyance,  he  will  hold  it  in  trust  for  Holley. 
If  he  has  already  made  a  conveyance,  any  title  that  he  may  obtain  from 
the  defendant  will  inure  to  the  benefit  of  Holley.  He  performs  the 
condition  of  his  bond,  by  the  execution  of  a  quit  claim  deed  to  Holley. 
He  can  not  be  made  liable,  if  Holley  fails  to  i3rocure  a  good  title.  Be- 
sides, the  proof  shows  that  this  matter  was  correctly  understood  by  the 
arbitrators,  and  taken  into  consideration  by  them  in  making  the  award. 
The  complainant  was  not  charged  with  the  value  of  this  parcel  of  the  land. 

The  defendant,  on  the  first  of  May,  1844,  tendered  the  complainant 
a  warranty  deed  for  the  premises  described  in  the  award,  a  general  re- 
lease, and  the  amount  of  money  required  to  be  paid  on  that 
[*569]day.  It  is  insisted,  that  he  can  not  set  up  the  *award  as 
a  defence,  because  he  has  not  fully  performed,  nor  offered  to  per- 
form, all  of  the  conditions  of  the  award.  This  position  is  not  tenable. 
The  law  is  well  settled,  where  an  award  creates  a  new  obligation,  in 
place  of  the  one  which  was  in  controversy,  that  the  party  must  pursue 
his  remedy  on  the  award,  and  can  not  resort  to  his  original  cause  of 
action,  for  the  award  is  a  good  bar  to  such  action.  A  valid  award  has 
all  the  force  of  an  adjudication,  and  precludes  the  parties  from  again 
litigating  the  same  matters.  Armstrong  v.  Hasten,  11  Johnson,  189; 
Gerrish  v.  Ayers,  3  Scammon,  245;  Kyd  on  Awards,  392. 

The  award  is  final  and  conclusive  upon  the  parties,  and  the  decree 
of  the  circuit  court  must  be  affirmed,  with  costs. 

Decree  affirmed. 

Geoege  W.  Bassett  v.  Orland  Child. 

Appeal  from  La  Salle. 

1.  Contract — construed,  and  performance.  A  contract  between  C  and  B,  by 
which  C  agrees  to  saw  ninety  thousand  feet  of  lumber  for  B,  for  five  hundred 
dollars — one-half  to  be  paid  when  half  the  lumber  should  be  sawed,  and  the  other 
half  when  the  residue  of  the  lumber  was  sawed;  and  in  case  B  should  neglect  to 
furnish  logs,  so  as  to  keep  the  mill  of  C  employed,  that  C  should  be  allowed  at 
the  rate  of  fifteen  hundred  feet  per  day,  upon  the  contract,  for  every  day  his  mill 
should  remain  idle — is  an  entire  and  dependent  contract,  by  which  C  is  compelled 
to  fully  perform  on  his  part,  before  he  can  be  entitled  to  the  last  half  of  the  com- 
pensation. Upon  such  a  contract,  it  was  erroneous  to  instruct  the  jury  that  if  B 
ceased  to  furnish  logs  at  the  mill  of  C,  that  C  was  thereby  excused  from  a  per 
formance  on  his  part  of  the  whole  contract,  and  entitled  to  recover  for  what  he 
had  sawed,  at  the  contract  price.     C  was  bound,  under  such  a  contract,  to  remain 
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prepared  to  do  the  sawing,  until,  at  the  rate  of  fifteen  hiindred  feet  per  day,  the 
residue  of  the  sawing  to  be  done,  might  be  considered  as  done;  and  then  he  would 
be  entitled  to  the  full  compensation  stipulated. (1) 

This  action  Avas  commenced  before  a  justice  of  the  peace  by  Child 
against  Bassett.  Child  there  recovered  a  judgment  for  $13  13,  and 
took  an  appeal  to  the  circuit  court.  At  the  November  term,  1849,  of 
the  La  Salle  circuit  court.  Spring,  judge,  jjresiding,  the  cause  was 
heard  before  a  jury,  and  a  verdict  and  jiidgment  rendered  for  Child, 
for  $50  10.  Bassett  prayed  this  appeal.  The  action  vt^as  founded  on 
two  contracts.  The  first  was  substantially  as  follows:  That  in  con- 
sideration of  the  sum  of  five  hundred  dollars  —  one-half  to  be  paid  to 
him  when  he  shall  have  sawed  forty-five  thousand  feet  of  lumber,  as 
thereinafter  expressed;  the  balance  of  said  five  hundred  dollars 
to  be  paid  *when  Child  shall  have  sawed  an  additional  forty-five  [*5 70] 
thousand  feet,  or  ninety  thousand  in  all,  to  be  sawed,  etc.,  etc., 
by  the  second  contract;  that  in  consideration  of  the  sum  of  fifty  cents 
per  thousand,  in  addition,  for  what  remained  to  be  sawed  of  the  ninety 
thousand  feet  mentioned  in  the  first  contract,  the  said  Child  agreed 
to  move  his  mill,  and  Bassett  agreed  to  keep  a  constant  supply  of  logs 
on  hand  of  certain  dimensions;  and  in  case  there  should  not  be  a  sup- 
ply of  logs,  said  Child  was  to  be  allowed  at  the  rate  of  fifteen  hundred 
feet  per  day,  for  all  delay  thus  occasioned,  etc.  The  appellant  assigned 
for  error  the  giving  the  instructions  asked  for  by  the  appellee,  and  the 
refusing  to  give  the  first  and  third  instructions  asked  by  the  appellant. 
These  instructions  are  given  in  the  opinion  of  the  court. 

Gloyee,  &  Cook,  for  appellant.     E.  S.  Leland,  for  appellee. 

Caton",  J.  By  the  contract  between  the  parties.  Child  agreed  to 
saw  ninety  thousand  feet  of  lumber  for  Bassett,  for  five  hundred 
dollars;  one-half  to  be  paid  when  one-half  of  the  lumber  was  sawed, 
and  the  other  half  after  the  whole  should  be  completed;  and  it  was 
further  agreed,  that  in  case  Bassett  should  neglect  to  furnish  logs  to 
keep  the  mill  running,  that  Child  should  be  allowed  at  the  rate  of 
fifteen  hundred  feet  per  day,  for  the  time  which  he  should  thus  be 
compelled  to  remain  idle. 

At  the  instance  of  the  plaintiff  below,  the  court  instructed  the  jury, 
"  that  if  the  defendant  ceased  to  haul  the  logs  to  the  plaintiff's  mill, 
it  excuses  the  performance  by  the  plaintiff  of  his  whole  contract,  and 
he  is  entitled  to  recover  for  what  he  has  sawed  for  the  defendant,  at. 
the  contract  price."  This  was  clearly  a  misconstruction  of  the  con- 
tract, and  should  not  have  been  given.     The  parties  had  expressly 

(1)  Where  a  party  undertakes,  by  con-  the  case  of  a  contract  to  work  for  a  length 

tract,  to  do  some  thing  not  in  itself  im-  of  time  specified,  unless  some  ju.stifiable 

possible,  he  must  do  that  thing  before  cause   be   furnished   for  the   omission, 

he  can  reap  any  advantage  of  the  con-  Eldridge  v.  Rowe,  2  Gilm.,  91;  Badgley 

tract,   Schwartz  v.  Saunders,  46  111.,  18;  v.  Heald,  4  Gilm.,  64;  Swanzey  ^i.  Moore, 

Dehler  v.  Held,  50  111.,  491;  before  he  22  111.,  63;  Angle  v.  Hannah,  22111.,  429; 

can  recover,  on  his  contract,  by  law,  he  Thrift   v.    Payne,  71  111.,  408;  Knicker- 

must  have  performed  on  his  part,  or  have  bocker  L.  Ins.  Co.  v.  Seeleman,  83  111.,  446. 

been  ready  and  willing  to  perform,  or  If  the  contract  be  mutual  and  dependent, 

have  been  prevented  or  excused  of  per-  as  for  the  sale  and  delivery  of  grain,  the 

formance  by  the  other  contracting  party,  delivery  and  payment  to  be  concurrent 

Taylor   v.    Beck.  13   111.,  176;  Baird  v.  acts,  neither  party  can  put  the  other  in 

Evans,  20  111. ,  29.     When  the  contract  is  default  without  performing  or  offering  to 

entire  it  must  be  fully  performed,  as  in  perform,  Lyon  v.  Culbertson,  83  111.,  33. 
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provided  that  the  contingency  contemplated  by  the  instruction  should 
not  authorize  Child  to  abandon  the  work,  by  allowing  him  for  the 
sawing  of  fifteen  hundred  feet  for  every  day  he  should  be  without  logs. 
Under  this  contract  he  had  no  right  to  complain  if  no  more  logs  were 
furnished  him;  but  he  was  bound  to  remain  until,  by  the  allowance 
[*571]of  fifteen  hundred  feet  per  day,  his  contract  for  the  *ninety  thou- 
sand feet  should  be  completed;  when  he  would  haye  been  entitled 
to  the  full  compensation  stipulated.  The  first  and  third  instructions 
asked  for  by  the  counsel  for  the  defendant  below,  ought  to  have  been 
given.  •  The  first  was,  "  that  under  the  contracts  given  in  evidence  in 
this  suit,  the  plaintiff  is  not  entitled  to  recover  pay  for  sawing  of  more 
than  forty-five  thousand  feet  of  lumber,  unless  he  has  sawed  the  whole 
amount  of  ninety  thousand  feet,  or  has  shown  that  he  has  been  released 
from  his  contract  by  defendant,  or  some  other  legal  excuse  for  not  hav- 
ing fulfilled  the  contract  on  his  part.''  And  the  third  was,  "  that  this 
contract  was  an  entire  contract,  and  the  plaintiff  can  not  recover  unless 
he  has  performed  the  contract  on  his  part,  or  some  legal  excuse  for  not 
sawing."  These  two  instructions  involve  substantially  the  same  prop- 
osition, and  should  have  been  given.  That  this  was  an  entire  and  de- 
pendent contract,  compelling  Child  to  fully  perform  on  his  part,  before 
he  was  entitled  to  any  portion  of  the  last  half  of  the  compensation,  is  a 
proposition  so  clear,  in  our  opinion,  that  it  hardly  admits  of  argument. 
The  action  was  brought  upon  the  special  agreement,  which  makes 
Child's  right  to  claim  the  last  half  of  the  compensation  to  dej)end  upon 
his  sawing  the  full  ninety  thousand  feet,  as  explicitly  as  language  can 
express  it.  The  instructions  did  not  ask  that  the  plaintiff  should  show 
that  he  had  sawed  the  lumber  in  the  manner  required  by  the  contract, 
but  only  that  he  should  show  that  he  had  sawed  the  stipulated  quantity. 
If  he  had  sawed  the  required  quantity,  and  this  had  been  received  by 
the  defendant,  although  it  had  been  imperfectly  done,  it  may  be  that 
he  might  have  recovered,  making  a  reasonable  deduction  for  the  im- 
perfect manner  in  which  the  Avork  was  executed.  But  here  a  total 
failure  to  complete  the  contract  is  supposed,  and  without  any  legal  ex- 
cuse. It  was  objected  to  the  instructions,  that  it  left  it  to  the  jury  to 
judge  as  to  what  would  or  what  would  not  constitute  a  reasonable  or 
legal  excuse  for  non-performance.  But  the  instructions  were  not  ob- 
noxious to  any  objection  on  that  account.  For  the  defendant  to  have 
specified  every  thing  which  would  or  would  not  have  furnished  a  good 
excuse  nor  non-performance,  he  must  have  written  a  book  for  an  in- 
struction, which  would  have  been  equivalent  to  denying  him  the  right 
of  instruction  altogether ;  and  he  certainly  had  a  right  to  have  that 
legal  proposition  go  to  the  jury.  Had  the  plaintiff  supposed 
[*572]that  he  *liad  shown  a  legal  excuse,  he  could  have  framed  an  in- 
struction based  upon  such  supposed  state  of  facts,  and  thus  have 
put  the  jury  in  possession  of  all  the  law  as  applicable  to  the  particular 
case.  Indeed,  this  was  done;  and  upon  such  instruction  for  the  plain- 
tiff, he  obtained  a  verdict.  That  instruction,  hoAvever,  as  we  have 
seen,  Avas  erroneous.  Upon  the  principle  involved  in  these  two  last 
instructions,  we  adhere  to  the  rule  laid  down  in  the  case  of  Eldridge  v. 
Roioe,  2  Gilm.,  91. 
The  judgment  is  reversed,  with  costs,  and  the  cause  remanded. 

Judgment  reversed. 
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George  Kizer  and  Daniel  Kizer  v.  Michael  Kennedy. 

Error  to  Bureau. 

1.  Landlord  and  tenant — distraint  in  answer  to  trespass.  Held,  tliat  a  plea 
wMcli  avers,  in  answer  to  an  action  in  trespass,  that  the  landlord  entered  on  the 
premises  on  the  last  day  of  the  term,  and  distrained  the  property,  for  rent  due 
three  months  previously,  is  good.(l) 

This  was  an  action  of  trespass  de  bonis  asportatis,  brought  by  the 
plaintiffs  against  the  defendant  in  error,  in  the  Bureau  circuit  court. 
The  declaration  alleged  that  the  defendant,  on  the  15th  day  of  March, 
1847,  took  and  carried  away  goods  and  chattels,  etc.,  the  projserty  of 
the  plaintiffs,  of  the  value  of  one  thousand  dollars,  etc. 

The  defendant  pleaded  not  guilty,  on  a  special  plea,  which  is  sub- 
stantially set  out  in  the  opinion  of  the  court.  To  the  special  plea  the 
plaintiffs  filed  a  demurrer.  The  court,  T.  L.  Dickey,  judge,  overruled 
the  demurrer,  and  the  plaintiffs  electing  to  stand  by  their  demurrer, 
bring  the  cause  to  this  court,  and  assign  the  overruling  of  the  demur- 
rer to  the  special  plea  as  error. 

0.  Peters  and  E.  N.  Powell,  for  plaintiffs  in  error.  Glover  & 
Cook,  for  defendant  in  error. 

*Treat,  C.  J.  The  overruling  of  a  demurrer  to  the  second[*573] 
plea  is  assigned  for  error.  The  plea  pursues  the  form  laid  down 
in  3  Chittj's  Pleadings,  1094,  and  is  not,  we  think,  obnoxious  to  the 
objections  taken  to  it.  It  is  insisted  that  the  plea  fails  to  show  that 
the  distress  was  made  during  the  continuance  of  the  tenancy.  It  sets 
forth  a  demise  of  the  premises,  and  an  occupancy  thereunder,  from  the 
25th  of  November,  1845,  to  the  first  of  March,  1847,  reserving  a  rent 
of  1400,  payable  on  the  first  of  December,  1846,  and  1300,  in  improve- 
ments, to  be  made  on  the  premises;  and  then  avers,  that  "on  the  day 
and  year  last  aforesaid  " —  referring  to  the  first  of  December,  1846  — 
"  a  large  sum  of  money,  to  wit,  the  sum  of  three  hundred  and  twenty- 
seven  dollars  and  seventy  cents  of  the  rent  aforesaid,  for  one  year  of 
said  term,  ending  on  the  first  day  of  March,  1847,  and  then  last 
elapsed,  became  due  and  was  due  and  payable  to  the  said  defendant, 
and  at  the  said  time  when,  etc.,  was  in  arrear  and  unpaid;  wherefore 
the  said  defendant,  in  his  own  right,  did,  on  the  said  first  day,  when, 
etc.,  enter  upon  said  premises,  and  seize,  take  and  distrain,"  etc.  The 
"  said  first  day  "  must  be  understood  as  referring  to  the  first  of  March, 
1847,  immediately  before  stated.  If  so,  the  distress  was  made  on  the 
last  day  of  the  tenancy,  and  for  the  rent  due,  by  the  terms  of  the  de- 
mise, three  months  previously.  The  plea  clearly  shows  that  the  prop- 
erty was  distrained  subsequent  to  the  day  the  rent  became  due,  and 
before  the  determination  of  the  tenancy. 

Affirm  the  judgment,  with  costs. 

Judgment  affirmed. 

(1)  Stat.,  1857,  L.,  1857,  p.  44;  see  R.  distraint,    shall    continue    during    six 

S.,  1874,  p.  661,  §  28;  Cothran's  Stat.,  months  after  the  expiration  of  the  ten- 

ch.  80,  §  28,  making  like  provision  that  ant's  term. 
the  lien  of  the  landlord,  for  purposes  of 
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Daniel  Weld  v.  Ashley  Hubbard,  administrator  of  the  estate  of 

Lyman  Lamb. 

Appeal  from  Ogle. 

1.  Demurrer — ruling  on — when  not  waived.  A  defendant,  by  pleading  in  bar 
of  an  action,  after  a  demurrer  has  been  sustained  to  a  plea  in  abatement,  does  not 
thereby  waive  his  rights  under  the  plea  in  abatement,  but  may  assign  for  error 
the  decision  of  the  court  sustaining  the  demurrer.(l) 

3.  Variance — icrit  and  declaration.  Variances  between  the  writ  and  declara- 
tion may  properly  be  pleaded  in  abatement.  (2) 

3.  Pleading — declaration  pursue  writ.  A  declaration  ought  to  pursue  the 
writ,  as  to  the  character  of  the  action,  and  the  extent  of  the  demand. 

4.  Summons — in  debt  defective,  when.  A  summons  in  debt  is  defective,  if  it 
does  not  demand  a  particular  sum  as  the  debt. 

[*574]*This  was  an  action  of  debt,  brought  by  the  appellee,  as  admin- 
istrator of  Lyman  Lamb,  deceased,  in  the  Ogle  circuit  court. 
The  appellant  in  the  court  below  pleaded  in  abatement  to  the  writ, 
craved  oyer  of  the  writ,  and  set  it  out  in  his  plea.  The  grounds  of 
the  plea  in  abatement  are  stated  in  the  opinion  of  the  court.  The  ap- 
pellant filed  with  his  plea  in  abatement  a  plea  in  bar,  setting  forth  a 
partial  failure  of  consideration  of  the  note  upon  which  the  action  was 
found.  The  appellee  filed  his  demurrer  to  the  plea  in  abatement; 
which  demurrer  was  sustained  by  the  court.  A  demurrer  was  also 
sustained  to  the  plea  in  bar.  The  appellant  saying  nothing  further, 
the  court,  T.  L.  Dickey,  judge,  rendered  judgment  for  the  appellee, 
for  the  sum  of  $112  26.  A  motion  was  made  to  dismiss  the  suit,  be- 
cause the  letters  of  administration  granted  to  the  appellee,  in  the  state 
of  Massachusetts,  were  not  properly  authenticated.  This  motion  was 
overruled.  The  defendant  below  prayed  this  appeal,  and  brings  the 
cause  to  this  court,  assigning  for  error  that  the  court  erred  in  render- 
ing a  judgment  in  assumpsit,  when  the  action  was  in  debt;  in  overrul- 
ing the  motion  to  dismiss,  and  in  sustaining  the  demurrer  to  the  plea 
in  abatement. 

E.  S.  Lelaistd,  for  appellant.     Glover  &  Cook,  for  appellee. 

Treat,  C.  J.  A  defendant,  by  pleading  in  bar  of  an  action,  after 
a  demurrer  has  been  sustained  to  a  plea  in  abatement,  does  not  thereby 
waive  his  rights  under  the  plea  in  abatement,  but  may  assign  for  error 
the  decision  of  the  court  sustaining  the  demurrer.  DelaJiay  v.  Cle- 
ment, 3  Scammon,  201.  Variances  between  the  writ  and  declaration 
are  matters  properly  pleadable  in  abatement.  1  Chitty's  Pleadings, 
484;  Prince  v.  Lamb,  Breese,  298;  Duval  v.  Craig,  2  Wheaton,  45; 
Bank  v.  Arroiusmith,  4  Halsted,  284. 

In  our  opinion,  the  court  erred  in  sustaining  the  demurrer  to  the 

plea  in  abatement.     The  summons  requires  the  defendant  to  answer 

"  in  a  plea  of  debt,  to  the  damage  of  him,  the  said  Ashley  Hubbard, 

administrator  of  the  estate  of  Lyman  Lamb,  deceased,  as  he 

[*575]says,  of  two  hundred  and  forty-one  dollars."     The  *declaration 

Cited  —  Brockman   v.   M'Donald,    16  plication  of   the  doctrine  of  waiver  to 

111.,   113;  Thorp  v.   Starr,   17  111.,   199;  pleadings,  see  Cobb  v.   Ingalls,  Breese 

Carpenter  v.  Hoyt,  17  111.,  529.  (ed.,  1885),  180  and  note  1. 

(1)  As  to  waiver  of  objection  to  ruling        (2)  See  Rusk  v.  Frothingham,  Breese 

on  demurrer  by  plea,  see  Beer  v.  Phil-  (ed.,  1885),  258  and  note  1. 
lips,  Breese,  19,  and  note.    As  to  the  ap- 
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complains  of  the  defendant  ''of  a  plea,  that  he  render  to  the 
s;iid  Ashley  Hubbard  the  sum  of  two  hundred  and  forty-one  dollars, 
which  he  unjustly  detains  from  him;"  and,  after  counting  on  a  prom- 
issory note,  made  payable  to  the  plaintiff's  intestate,  concludes,  "to 
the  damage  of  the  said  plaintiff,  as  administrator  as  aforesaid,  of  two 
hundred  and  forty-one  dollars."  Although  the  action  is  in  debt,  the 
plaintiff,  by  the  writ,  only  demands  damages.  By  the  declaration,  he 
claims  a  specific  sum  for  his  debt,  and  a  like  sum  in  damages,  for  the 
detention  thereof.  Here  is  a  manifest  variance  between  the  process 
and  the  declaration.  The  latter  is  much  broader  than  the  former.  It 
would  allow  the  plaintiff  to  recover  in  the  aggregate  of  debt  and  dam- 
ages, twice  the  amount  demanded  in  the  writ.  The  declaration  ought 
to  pursue  the  writ,  as  to  the  cliaracter  of  the  action,  and  the  extent  of 
the  demand.  It  should  not  be  narrower  or  broader  than  the  writ.  So 
long  as  different  forms  of  actions  are  recognized  by  the  law,  the  rules 
and  distinctions  applicable  to  them  should  be  respected  and  observed. 

If  counsel  will  not  do  this,  they  must  suffer  the  consequences  result- 
ing from  their  negligence.  (1) 

It  may,  perhaps,  be  proper  to  remark,  that  the  summons  is  defective. 
Instead  of  demanding  a  particular  sum  as  the  debt,  which  is  the  foun- 
dation of  this  form  of  action,  it  only  claims  damages,  which  are  a  mere 
incident  of  the  debt. 

The  judgment  of  the  circuit  court  must  be  reversed,  with  costs. 

Judgment  reversed. 

J.  Young  Scammon"  v.  Earl  Adams  et  al.{^) 

Ihror  to  Kendall. 

1 .  Promtssokt  note  —  hlanh  indorsement.  The  omission  to  fill  up  an  indorse- 
ment in  blank  must  be  taken  advantage  of  at  the  trial  below  ;  it  can  not  be  raised 
in  this  court.  (3) 

2.  Same  —  explanation  of  indorsement.  Where  a  party  indorses  a  note  to  secure 
a  debt  due  his  indorsees,  with  the  agreement  that  they  were  to  be  paid  out  of  the 
first  avails  of  the  note,  and  the  balance  to  be  paid  to  the  indorser,  and  those  in- 
dorsees again  assign  the  note  to  an  agent  or  attorney  for  collection,  the  first  in- 
dorser has  the  right  to  receive  from  the  maker  the  balance  due  upon  the  note, 
after  the  first  indorsees  have  been  paid  what  was  due  from  him  to  them,  and  give 
the  maker  a  receipt  therefor  ;  which  will  defeat  an  action  against  the  maker 
brought  by  the  last  indorsee. 

3.  Same.     *Parol  testimony  may  be  introduced  to  show  the  understanding[*576] 
with  which  the  note  was  indorsed,  without  violating  a  rule  that  a  written 
contract  can  not  be  contradicted  by  oral  proof.  (4) 

(1)  Where  there  is  a  variance  between  obviated  by  further  proof  must  be  made 
the  declaration  and  summons,  of  which  on  the  trial.  It  can  not  be  first  urged  on 
the  defendants  might  have  availed  motion  for  new  trial,  Gilham  v.  State 
themselves,  they  having  been  regularly  Bank,  3  Scam.,  245;  Kimball  v.  Cook,  1 
served  ^vith  process,  but  do  not  do  so,  Gilm.,  423;  see  Frink  v.  M'Clung,  4 
they  can  not,  on  error,  take  advantage  Gilm.,  569;  Pittman  v.  Gaty,  5  Gilm., 
of  such  variance,  Thompson  v.  Turner,  186;  Powell  v.  Feeley,  49  111.,  143; 
22  111. ,  389.  otherwise  it  is  deemed  waived,  Harmon 

(2)  Cited  — Walker  v.  Crawford,  56  ^-  Thornton,  2  Scam.,  351;  People  v. 
m.,  444;  Jones  v.  Albee,  70  111.,  34.  CJray,  72  111.,  343. 

(3)  Following  Gilham  v.  Bank,  2  (4)  See,  also,  Jones  v.  Albee,  70  111., 
Scam.,  245;  see,  also,  Parks  v.  Brown,  37.  The  burden  to  prove  an  mdorse- 
16  ni.,  454.     An  objection  which  can  be  °ient  in  blank  to  be  a  guaranty  is  on  the 
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This  was  an  appeal  from  a  justice  of  the  peace  to  the  Kendall  circuit 
court.  A  judgment  was  rendered  against  the  plaintiff  and  appellant 
here,  before  the  justice  of  the  peace,  and  he  took  the  appeal.  At  a 
special  term  of  the  circuit  court  for  Kendall  county,  held  in  November 
term,  1849,  Spring,  judge,  presiding,  the  cause  was  submitted  to  him 
for  trial;  when  a  judgment  was  rendered  for  the  defendants.  The 
plaintiff  introduced  the  note,  with  the  indorsements,  in  evidence.  The 
defendants  below  introduced  two  receipts;  one  for  $12,  dated  at  Chi- 
cago, February  14th,  1845;  the  other  for  $30,  dated  2d  August,  1843; 
both  signed  by  J.  Young  Scammon,  attorney  to  Barker  &  Best;  which 
were  read  in  evidence,  without  objection.  The  defendants  then  offered 
in  evidence  a  certain  receipt,  as  follows : 

"  Received,  May  1st,  1844,  of  Burr  Bristol,  thirty  dollars,  to  apply 
on  a  note,  made  payable  to  Jacob  Metzker,  dated  about  the  first  of 
August  last  past,  given  for  $70;  which  note  is  now  in  the  possession  of 
Barker  &  Best,  at  Michigan  city;  transferred  to  the  said  firm  by  me. 

Jacob  Metzker." 

Burr  Bristol  was  one  of  the  makers  of  the  note.  To  the  introduction 
of  this  receipt  defendant  excepted;  but  the  court  overruled  the  objec- 
tion. The  indorsement  of  the  note  by  Barker  &  Best  to  Scammon 
was  in  blank.  Eliakim  Briggs,  for  the  defendant,  testified,  that  he 
was  present  at  a  settlement  between  Metzker  and  Barker  &  Best,  and 
it  was  agreed  by  and  between  the  parties  that  said  Metzker  was  in- 
debted to  the  said  Barker  &  Best,  in  about  the  sum  of  $35,  and  that  he 
delivered  to  them  a  certain  promissory  note  for  about  $70,  and  indorsed 
the  same,  for  which  they  were  to  receive,  from  the  first  proceeds  of 
said  note,  about  $35;  and  then  said  note,  or  the  residue  of  the  avails 
thereof,  were  to  go  to  Jacob  Metzker;  and  identified  the  note  in  ques- 
tion as  the  same  note.  The  errors  assigned  were  the  admission  of  the 
testimony  of  Briggs,  and  the  finding  the  issues  in  favor  of  the  defen- 
dants. The  plaintiff  in  the  courts  below  brings  the  cause  here  for  re- 
view. 

[*577]     S.  W.  RAiq-DALL,  for  plaintiff  in  error.     *T.  L.  Dickey  and 
W.  H.  Wallace,  for  defendants  in  error. 

Caton,  J.  The  objection  taken  by  the  defendants  to  the  right  of 
the  plaintiff  to  recover  on  the  note,  because  the  blank  indorsement  by 
Barker  &  Best  was  not  filled  up  on  the  trial,  or  at  any  other  time,  with 
the  name  of  the  plaintiff,  is  answered  by  the  case  of  GiUiam  v.  The 

plaintiff,  under  the  plea  of,  non  est  fac-  Boston,  67  111.,  599.  The  assignment  of 
tum  verified,  Dietrich  v.  Mitchell,  43  note  sued  on  may  be  denied,  by  rebut- 
Ill.  ,  40.  ting  testimony,  after  it  has  been  admit- 
Blank  indorsement  filled,  by  holder,  ted  in  evidence,  Lockridge  v.  Nuckolls, 
with  guaranty,  evidence  admissible  to  25  111.,  179,  or  the  indorsement  may  be 
explain  the  nature  of  the  indorsement,  shown  made  after  delivery,  White  v. 
White  V.  Weaver,  41  111.,  409;  so  where  Weaver,  41  111.,  409.  Note  indorsed  in 
the  indorsement  in  blank  is  by  a  third  blank,  parol  inadmissible,  as  between 
party  the  real  agreement  between  the  indorser  and  indorsee,  to  prove  the  con- 
parties  may  be  shown  by  parol,  Eber-  tract  which  was  made  at  the  time  of  the 
hart  V.  Page,  89  111.,  550;  and,  when  indorsement  and  which  it  was  made  to 
the  indorser  is  sought  to  be  charged  he  consummate,  Beattie  v.  Brown,  64  111., 
may,  by  like  evidence,  show  what  the  363;  see,  also,  Kirkhaxa  v.  Boston,  67 
consideration  of  the  indorsement  was,  111.,  599. 
or  that  there  was  fraud,   Kirkham  v. 
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Jiank,  2  Scam.,  245,  where  it  was  held  that  the  filling  up  of  the 
lindorsement  Avas  a  mere  matter  of  form,  and  that  its  omission  could 
not  be  taken  advantage  of  in  this  court,  unless  the  objection  had  been 
raised  in  the  court  below.  Although  the  legal  title  to  the  note  may 
liave  passed  to  Scammon  by  the  indorsement  by  Barker  &  Best,  yet  it 
R'Urf  not  insisted  upon  the  argument  that  he  received  it  other  than  as 
trustee  or  attorney  for  the  purpose  of  collection.  The  two  receipts 
produced,  which  were  given  by  him  for  money  paid  on  this  note,  and 
dated  as  late  as  November,  1844,  and  February,  1845,  nearly  a  year 
after  the  maturity  of  the  note,  were  signed  by  him  as  ''attorney  to 
Barker  &  Best."  He  then  held  the  note  but  as  trustee  for  them,  to 
the  extent  of  their  interest.  Such  was  the  nature  of  the  jilaintiff^s 
right.  Then  let  us  inquire  into  the  nature  of  the  rights  of  the  other 
parties  concerned. 

Briggs  testified  that  he  was  present  when  the  note  was  assigned  by 
Metzker,  the  payee,  to  Barker  &  Best;  that  Metzker  owed  them  thirty- 
five  dollars,  and  that  he  indorsed  to  them  this  note  of  seventy  dollars; 
from  the  first  proceeds  of  which  they  were  to  receive  thirty-five  dollars, 
and  then  the  residue  of  the  note,  or  the  avails,  was  to  go  to  Metzker 
or  his  order.  Scammon  received  forty-two  dollars  on  the  note  for 
•Barker  &  Best,  and  the  defendants  introduced  the  receipt  of  Metzker 
for  the  balance. 

The  errors  assigned  are,  the  admission  of  the  testimony  of  Briggs, 
and  this  receipt  from  Metzker.  The  solution  of  the  former  will  deter- 
mine the  propriety  of  the  latter;  for  if  it  was  competent  to  show  that 
all  but  thirty-five  dollars  of  the  note  still  belonged  to  Metzker,  it  will 
[hardly  be  denied  that  he  would  have  a  right  to  receive  the  pay  on  the 
[note,  and  of  course  to  receipt  for  it. 

I  The  objection  to  the  testimony  of  Briggs  was,  that  it  was 
Varying  a  written  contract  by  parol.  But  this  is  a  *misapplica-[*578] 
tion  of  the  rule.  The  indorser  of  a  note,  when  sued  upon  his 
indorsement,  may  show  that  he  received  the  note  as  agent  for  the 
indorser,  and  in  that  capacity  indorse  it  to  his  principal;  and,  although 
some  have  doubted  whether  this  would  constitute  a  defence  at  law, 
yet  it  is  admitted  on  all  hands  that  the  party  could  get  relief  in  equity. 
Chitty  on  Bills,  35  and  229.  And  I  apprehend  it  would  always  be  a 
good  defence  at  law,  while  the  note  was  in  the  hands  of  the  principal. 
But  this  identical  question  was  directly  raised  and  expressly  decided  in 
the  case  of  Barker  v.  Prentiss,  6  Mass.,  430,  where  the  suit  was 
brought  by  the  second  indorsee  of  a  bill  against  the  maker,  and  upon 
the  general  issue  the  defendant  was  allowed  to  show  that  the  drawees 
had  indorsed  it  to  the  first  indorsees,  as  their  agents,  for  collection, 
who,  for  the  same  purpose,  had  indorsed  it  to  the  plaintiff,  and  that 
the  first  indorser  had  directed  the  defendant  not  to  pay  the  bill  to  the 
plaintiff;  and  this  was  held  to  be  a  good  defence.  As  in  this  case, 
the  objection  was  there  taken  that  "parol  evidence  ought  not  to  have 
been  admitted  to  control  or  explain  the  legal  effect  of  these  indorse- 
ments.'' After  answering  the  objection,  chief  justice  Parsons  con- 
cludes this  part  of  his  opinion,  by  saying,  ''we  are,  therefore,  satisfied, 
notwithstanding  the  terms  of  the  indorsement,  that  it  was  regular  to 
prove  that  the  plaintiff,  the  indorsee,  received  the  bill,  not  as  assignee, 
but  as  an  agent  to  collect  it  for  the  payee."    And  we  are  satisfied  that 
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it  was  competent  in  this  case  to  show  the  nature  of  the  assignment  o 
this  note  by  Metzker  to  Barker  &  Best,  and  by  them  to  Scammon  ■ 
trom  which  it  appears  that  the  balance  of  the  note,  after  paying  th( 
thirty-five  dollars  due  from  Metzker  to  Barker  &  Best,  belonged  t( 
Metzker,  and  that  he  had  a  right  to  receive  the  residue.  The  paymeni 
of  this  to  him  satisfied  the  note  as  much  as  if  it  had  been  returned  to 
him  and  the  indorsements  erased;  which  he  might  have  done  as  if  h( 
had  received  the  note  again  by  a  re-indorsement.  The  receipt'of  Metz 
ker  was  properly  received  in  evidence;  and  the  judgment  of  the  circuii 
court  must  be  affirmed,  with  costs. 

Judgment  affirmed. 


[*579]      *JoN-ATHAN-  GiLLETT  and  others  v.  Joel  Ellis. 

Appeal  from  Cook  County  Court  of  Common  Pleas. 

1.  Jetsam  —  general  average  to  owner.    Where  goods,  stowed  on  the  main  deck  J 
a  propeller,  were  necessarily  cast  overboard  in   a  tempest,  by  the  order  of  thi 
master   to  preserve  the  vessel  and  crew,  held  that  the  owners  of  the  vessel  wei 
not  liable  as   common  carriers.     Held,  also,  that  the  owner  of  the   goods    Z 
entitled  to  the  benefit  of  a  general  average  suuut,    ws 

.2\?T^^^''''^  AVERAGE  -  adjustment.     In  adjusting  a  general  average  the  own 
ers  of  the  vessel  contribute  according  to  the  value  of  the  vessel,  at  the  port  d 
destination,  and  the  net  amount  of  her  earnings  for  the  voyage.     The  owners  oi 
the  cargo  saved  contribute  according  to  the  value  of  their  property  at  the  port  Si 
delivery,  deducting  the  freifi:ht  due  thereon.     The  price  which  the  goods  lost  woull 
have  brought   at  the- port  o?  delivery,  had  the  same  safely  arrived   istobelscerf 
tamed,  and  the  freight  deducted:  and  after  deducting  his  proport  onate  sha?e  a 
for  Ms'loss.'  '"""  "  '"*^*''''  *"  '''''''  *^^  ^^^l^n.X  the^a7of  compensaSoi 

3    ^AM-E— enforcement.    It  is  the  duty  of  the  master  to  have  a  general  avera^Ji 
made,  and  enforce  payment  of  the  portion  due  on  account  of  the^argo      He  JS 
a  hen  on  the  cargo,  which  he  may  detain  until  the  average  is  paid.     If^he  nefflecta 
his  duty  in  these  respects,  the  owner  of  the  goods  lost  may  recover  from  th 
frranllteTlfmir^^^'^"^^^*  W  deceived  under^a  ge^n^IS/aTrafe?^ 


^   This  cause  was  heard  at  the  February  term,  1850,  before  Spring  I 

S  the  cTurt  ^''^^'  ^''''*'  ""^  ^^^  ""^^^  '"'■^  ^''"^  ^^^^^^  '"^  *^^  opiniS 

A.  Hoes  and  Williams  &  Butteefield,  for  appellants.     G.  Man" 
NiEEE  and  ScAMMOi^  &  M^Cagg,  for  appellee. 

Treat,  C.  J.  This  was  an  action  brought  by  Ellis  against  Gillettl 
and  others,  owners  of  the  propeller  Cleveland,  to  recove?  the  value  ol 
certain  goods  shipped  on  board  the  propeller,  at  Chicago,  for  MacinacJ 
which  were  never  delivered,  but  were  cast  overboard  and  lost  in  J 
storm  during  the  voyage.      The   declaration   contained  two  countS 
against  the  defendants,  as  common  carriers;  also,  a  count  for  general'! 
average,  and  the  common  money  counts.     The  defendants  pleaded  theS 
general  issue   and  gave  notice  that  the  goods  were  shipped  5n  the  deck  1 
of  the  propeller,  and  were  necessarily  thrown  overboard  in  a  storm,  for  | 
the  safety  of  the  vessel  and  crew.  | 

.yJ^^Fr^^'i^  """i*^?  *"^^^  ^^"^^  *^'^  plaintiff,  in  April,  1848,  at  Chicago/| 
«ndTnl''?f^''''T?i^'  propeller  Cleveland,  owned  by  the  defendants^ 
and  bound  for  Buffalo,  goods  of  the  value  of  $158  76,  to  be  delivered, 
at  Macmac.     These  goods  were  placed  on  the  main  deck,  between 
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the  hatches  of  the  propeller,  *und  were  necessarily  thrown  over-[*580] 
iboard  and  lost  in  a  temisest,  by  the  order  of  the  master,  for  the 
preservation  of  the  vessel,  crew  and  cargo.  Some  other  goods  were  cast 
overboard  at  the  same  time,  but  neither  the  quantity  nor  value  was  in 
evidence.  Propellers  are  double  decked  vessels,  and  goods  placed 
between  the  main  and  hurricane  decks  are  considered  as  safe  as  those 
;lstowed  in  the  hold  —  are,  in  fact,  regarded  as  under  hatches.  It  is  the 
'general  custom  on  the  lakes,  in  reference  to  this  class  of  vessels,  to 
stow  the  cargo  indiscriminately  in  the  hold  and  on  the  main  deck,  as 
best  suits  the  convenience  of  the  master.  In  this  respect,  no  distinc- 
tion is  made  in  the  rates  of  carriage  and  insurance.  No  account  of 
the  property  lost  was  ever  taken  by  the  master,  nor  was  any  general 
average  made  by  him  at  the  port  of  destination  or  elsewhere.  The 
propeller  was  worth  $15,000;  but  it  did  not  appear  what  was  the  value 
of  the  cargo  saved,  or  the  earnings  of  the  vessel  for  the  voyage. 

On  this  state  of  case,  the  jury  returned  a  verdict  in  favor  of  the 
plaintiif,    for  $174  63.     The  court  refused  to  grant  a  new   trial,  to 
wliich  the  defendant  excepted.     The  court  gave  an  instruction,  at  the 
instance  of  the  plaintiff,  which  is  now  complained  of;  but  the  record 
■fails  to  show  that  an  exception  jvas  taken  at  the  time  it  was  given,  and 
^  it  need  not  therefore  be  otherwise  referred  to  or  noticed.     The  defen- 
dants prosecuted  an  aj)peal  from  the  judgment  entered  on  the  verdict. 
The  defendants  were  not  liable  as  common  carriers.     The  evidence 
showed  a  clear  case  of  jettison  of  the  goods  in  question.     They  were 
cast  overboard  by  the  express  directions  of  the  master;  and  all  of  the 
witnesses  concur  in  the  opinion,  that  the  sacrifice  of  the  goods  preserved 
the  vessel  and  crew,  from  destruction.     The  law  is  well  settled,  where 
I  goods  are  necessarily  thrown  overboard  in  a  tempest,  to  preserve  the 
'  vessel  and  crew,  that  it  is  a  loss  by  inevitable  accident,  or,  as  it  is  usu- 
ally termed,  the  act  of  God,  which  excuses  the  carrier.     2  Kent's  Com., 
604;  Story  on  Bailments,  sees.  525  and  531;  Angell  on  the  Law  of 
Carriers,  sec.  215. 

Are  the  defendants  liable  for  a  general  average?  It  is  insisted,  that 
the  plaintiff  can  not  claim  contribution,  because  his  goods  were  stowed 
on  the  deck  of  the  vessel.  The  general  rule  undoubtedly  is,  that  the 
owner  of  goods  which  are  placed  on  the  deck  of  a  ship,  and  swept 
overboard  by  action  of  the  *wind  or  waves,  or  cast  into  the  sea[*581] 
by  command  of  the  master,  in  order  to  protect  the  vessel  and 
crew,  is  not  entitled  to  the  benefit  of  a  general  average.  The  cargo 
on  deck,  from  its  situation,  increases  the  difficulty  of  navigating  the 
ship,  and  is  more  exposed  to  peril  than  that  which  is  under  cover; 
and,  if  swept  away  or  cast  overboard,  the  owner  must  bear  the  loss, 
without  contribution  from  the  owners  of  the  vessel  and  the  cargo  under 
hatches.  3  Kent's  Com.,  240;  Smith  v.  Wrif/hf,  1  Caine's  Rep.,  44; 
Lenox  v.  Insiorance  Co.,  3  Johnson's  Cases,  178.  But  this  case  does 
not  fall  within  the  operation  of  this  rule.  Propellers  are  a  class  of 
vessels  but  recently  introduced  in  the  navigation  of  the  lakes,  to  which, 
from  the  peculiarity  of  their  construction,  and  the  general  usage  re- 
specting them,  this  general  rule  is  not  applicable.  They  are  dou])le 
deckers,  with  two  holds.  By  the  general  custom  prevailing  in  refer- 
ence to  them,  goods  stowed  on  the  main  deck,  or  upper  hold,  are 
regarded  as  under  hatches,  and  as  safe  as  those  stowed  in  the  lower 
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hold,  or  where  the  cargo  in  ordinary  vessels  is  only  considered  as  unde] 
cover.     The  master  is  allowed,  by  this  general  custom,  to  stow  th 
cargo  either  in  the  hold,  or  on  the  main  deck,  at  his  convenience 
No  distinction  is  made  in  the  price  of  transportation  by  the  carrier,  o 
in  the  rates  of  insurance  by  the  underwriter.     The  cargo  below  an 
between  decks  is  put  on  the  same  footing.     This  universal  usage,  re 
suiting  from  the  character  of  the  vessel,  must  govern  the  rights  and^ 
liabilities  of  the  owners  of  the  vessel  and  cargo.     The  owner  of  goods, 
which  are  stowed  on  the  main  deck  of  a  propeller,  and  necessarily  cast 
overboard  by  the  direction  of  the  master,  to  preserve  the  vessel  and 
crew,  is,  therefore,  entitled  to  the  benefit  of  a  general  average,  as  much 
as  the  owner  of  goods  that  are  stowed  in  the  hold  would  be,  under  like 
circumstances. 

Where  the  ship  and  cargo  are  saved  by  the  voluntary  destruction  or 
abandonment  of  a  portion  of  the  cargo,  the  owners  of  the  vessel  and 
the  residue  of  the  cargo  are  bound  to  make  contribution  to  the  loser. 
The  loss  is  incurred  for  the  common  benefit  of  all  interested  in  the 
ship  and  cargo,  and  it  ought  to  be  borne  equally  by  them,  in  the  pro- 
portion of  the  value  of  the  property  saved.  The  goods  sacrificed  are 
considered  as  the  price  of  the  safety  of  the  vessel,  and  the  remaining 

cargo.  Abbott  on  Shipping,  344;  3  Kent's  Com.,  233.  In  the 
[*582]*adjustment  of  a  general  average,  the  owners  of  the  vessel  con 

tribute  according  to  the  value  of  the  vessel,  at  the  port  of  des- 
tination, and  the  net  amount  of  her  earnings  for  the  voyage.  The 
owners  of  the  cargo  saved  contribute  according  to  the  value  of  their 
property,  at  the  port  of  delivery,  after  deducting  the  freight  due 
thereon.  The  price  which  the  goods  lost  would  have  fetched,  at  the 
port  of  delivery,  is  likewise  to  be  ascertained,  and  the  amount  of 
freight  chargeable  on  them  deducted,  so  that  the  owner  will  bear  his 
proportionate  share  of  the  loss.  In  this  way,  and  to  this  extent,  is 
the  owner  of  the  goods  sacrificed  to  be  reimbursed  for  the  loss  he  has 
sustained.  3  Kent's  Com.,  242;  Abbott  on  Shipping,  356-8.  It  is 
the  duty  of  the  master  to  make  a  general  average,  so  that  those  whose 
property  has  been  saved  shall  contribute  ratably  to  the  owner  of  the 
goods  which  were  sacrificed  for  their  common  benefit.  For  the  pur- 
pose of  enforcing  the  payment  of  this  general  average,  the  master  has 
a  lien  on  the  cargo,  which  he  may  detain  until  the  average  is  paid. 
He  can  not  be  compelled  to  deliver  the  cargo  either  to  the  owner  or 
consignee,  until  the  amount  properly  contributed  in  respect  of  it  is 
paid,  or  secured  to  his  satisfaction.  3  Kent's  Com.,  244,  Strong  v. 
Insurance  Co.,  11  Johnson,  324;  United  States  v.  Wilson,  3  Sumner, 
308;  Scaif  y.  ToMn,  3  Barnwell  &  Adolphus,  523;  Simonds  v.  White, 
2  Barnwell  &  Cresswell,  805;  Hallett  v.  Bonsfield,  18  Vesey,  187.  The 
plaintiff's  goods  having  been  sacrificed  for  the  common  benefit  of  the 
owners  of  the  vessel  and  the  remaining  portion  of  the  cargo,  it  is  very 
clear  that  he  was  entitled  to  contribution  from  them.  It  was  the 
duty  of  the  master  to  have  caused  a  general  average  to  be  made,  and 
enforced  the  pa^yment  of  the  part  due  from  the  owners  of  the  cargo. 
He  was  bound  to  adjust  an  average,  and  he  had  the  right  to  detain 
the  cargo  until  the  average  was  paid.  It  clearly  results  from  this  ob- 
ligation of  the  master  to  settle  an  average,  and  this  right  to  require 
payment  from  the  consignees,  that  the  defendants,  for  whom  the  mas- 
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ter  was  acting,  are  responsible  to  the  plaintiff.  The  latter  has  the 
riiiht  to  recover  from  them  whatever  he  might  have  received,  under  a 
general  average,  fairly  and  honestly  made.  Where  the  law  imposes 
au  obligation  on  a  party,  and  confers  upon  him  the  power  of  enforcing 
it,  as  in  this  case,  by  a  lien,  it  equally  imposes  a  liability  for 
the  neglect  of  the  obligation.  But  *it  may  be  said,  that  there [*583] 
was  no  tribunal  on  the  lakes,  before  which  an  average  could 
have  been  adjusted,  that  would  bind  the  parties.  Admit  that  this  was 
so :  it  neither  excused  the  master,  nor  exonerated  the  defendants.  The 
latter  were  responsible  to  the  plaintiff,  in  any  event,  for  their  proj)or- 
tiDuate  share  of  the  loss.  The  master,  having  all  of  the  evidence 
within  his  control,  should  have  had  a  general  average  settled,  upon  the 
principles  before  stated,  by  discreet  and  competent  men,  selected  for 
that  purpose.  In  most  cases,  the  adjustment  of  an  average,  thus 
made,  although  not  conclusive  upon  the  parties  interested,  would  be 
readily  acquiesced  in  by  them.  And,  in  the  absence  of  fraud,  error 
and  unfairness,  it  would  become  the  proper  basis  for  determining  the 
rights  of  the  parties  in  any  subsequent  litigation.  The  effect  of  the 
failure  of  the  master  to  make  an  average,  and  insist  on  its  payment 
before  the  delivery  of  the  cargo,  may  be  to  embarrass,  if  not  wholly 
^defeat  the  plaintiff  in  the  collection,  except  from  the  defendants,  of 
the  sum  contributable  on  account  of  the  cargo.  The  parties  liable  for 
its  payment  may  be  insolvent,  or  domiciled  in  other  states,  so  that  his 
remedy  against  them,  if  subsisting,  is  not  worth  pursuing.  Eeason- 
able  diligence  on  the  part  of  the  master  —  in  other  words,  the  simple 
performance  of  his  duty  —  would  have  avoided  all  difficulty  in  the 
matter.  It  would  be  wrong  now  to  permit  the  defendants  to  defeat 
the  plaintiff  in  the  recovery  of  his  just  share  of  an  average,  because 
their  agent,  who  was  bound  to  make  the  average,  failed  to  discharge 
that  duty.  There  is,  indeed,  some  uncertainty  in  the  case,  as  to  the 
true  amount  the  plaintiff  was  entitled  to  receive,  in  the  way  of  con- 
tribution; but  this  uncertainty  results  chiefly,  if  not  entirely,  from 
the  negligence  of  the  master.  We  can  not  affirmatively  say,  that  the 
jury  have  erred  in  their  assessment  of  the  damages.  The  plaintiff  was 
clearly  entitled  to  recover  from  the  defendants  the  price  which  his 
goods  would  have  brought  at  Macinac,  if  the  same  had  safely  arrived 
;  there,  after  deducting  the  freight  thereon  from  the  port  of  shipment, 
i  and  his  relative  share  of  the  loss  occasioned  by  the  jettison.  We  can 
i  not  say  that  the  verdict  exceeded  the  value  of  the  goods  at  the  port  of 
!  delivery,  after  making  the  proper  deductions.  This  is  emphatically 
"  one  of  those  cases  in  which  every  reasonable  presumption  should  be 
indulged  to  sustain  a  verdict.  The  master  had  all  the  means 
within  his  control  of  ascertaining  the  extent  *of  the  loss,  and[*584] 
the  amount  of  compensation  the  plaintiff  was  entitled  to  receive, 
and  it  was  his  duty  to  have  preserved  the  evidence  of  these  facts  for 
the  benefit  of  all  concerned.  Omitting  to  perform  that  duty,  and 
thereby  depriving  the  parties  of  the  benefit  of  the  evidence,  the  plaintiff 
might  well  be  excused  for  not  making  precise  proof  of  the  extent  of 
'  his  claim, 
i     The  judgment  of  the  court  below  is  affirmed,  with  costs. 

Judgment  affirmed. 
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Patkick  Cornelia  v.  Mteon  Ellis. 
Appeal  from  Kane. 

1.  Exempt  property — levied  on;  election  of  such.  The  defendant  in  execution 
may  proceed  against  the  officer  who  seizes  upon  his  property  exempt  by  the  statute, 
either  for  treble  the  value,  or  the  single  value  of  the  property  seized.  (1) 

3.  Same  —horse  for  invalid  family.  A  horse  worth  forty -five  dollars  may  be 
considered  suitable  to  the  condition  in  life  of  a  miller  receiving  thirty  dollars  per 
month  as  wages,  who  has  an  invalid  family  requiring  exercise  in  the  open  air.  The 
suitableness  of  the  property  to  the  condition  in  life  of  the  claimant,  is  a  question 
of  fact  for  the  jury. (2) 

Ellis  brought  an  action  before  a  justice  of  the  peace  against  Cornelia, 
for  $41  QQ,  in  trespass,  for  taking  a  horse  and  harness.     Cornelia  j 
admitted  the  taking,  and  justified  under  an  execution  in  fay  or  of  Con^  ' 
dey  against  Ellis.     Ellis  claimed  the  property  to  be  exempt  from, 
seizure.     The  justice  gave  judgment  in  favor  of  Ellis  for  the  whole  J 
amount  claimed  —  $41  66.     Cornelia  appealed  to  the  circuit  court  of ! 
Kane  county.     A  trial  was  had  in  the  circuit  court;  the  cause  having' 
been  submitted  to  the  court,  T.  L.  Dickey,  judge,  presiding,  without; 
the  intervention  of  a  jury.     The  court  found  the  damages  at  forty 
dollars,  and  entered  a  judgment  accordingly.     Cornelia  appealed  from  ' 
the  circuit  court  to  this  court.     The  facts  elicited  in  proof,  on  the 
trial  of  the  circuit  court,  are  sufficiently  stated  in  the  opinion.     The 
plaintiff  did  not  claim  treble  the  value*^  of  the  goods  seized,  but  only 
the  single  value  of  the  articles. 

Clover  &  Cook,  for  appellant.     E.  S.  Lelan"D,  for  appellee. 

[*585]  *CATOif,  J.  The  first  objection  is,  that  the  plaintiff  below  con- 
tented himself  with  claiming  to  recover  simply  the  value  of  the 
property  taken,  instead  of  going  for  the  penalty  of  three  times  its  value, 
as  he  might  have  done,  under  the  statute.  We  do  not  think  the  ob- 
jection founded  in  reason  or  in  law.  It  is  very  unreasonable  in  the 
party  to  complain  that  he  was  only  made  to  pay  the  single  value  of  the 
property,  instead  of  the  treble  value;  and  as  to  the  law  of  the  case, 
that  is  settled  against  him,  in  Pace  et  al.  v.  Vanglm,  1  Gilm.,  30, 
where  it  was  held,  that  the  injured  party  might  waive  the  penalty,  and 
proceed  in  an  ordinary  action  of  trespass,  for  single  damages.  And, 
this  would  seem  to  be  reasonable.  The  statute  exempts  certain  prop- 
erty from  the  operation  of  an  execution ;  and,  consequently,  the  exe- 
cution could  be  no  justification  to  the  officer  for  taking  the  property 
thus  exempted.     If  the  officer  took  the  property  without  authority,  he 

Cited  — Good  «.  Fogg,  61  111.,  449;  derson  ®.  Ennor,   45  111.,    128;  DeClerq 

Amende.  Murphy,  69  111.,  337.  v.  Mungin,  46  111.,  112;  Creel  v.   Kirk- 

(1)  Declaration     with     three     counts  ham,  47  111.,  344;  Tol.,  etc.   R'y  Co.  v. 

claiming  the  statutory  penalty  of  treble  Chew,  67  111. ,  378. 

value,    the  last   count   claiming  actual        Stat,  changed  as  to  penalty  from  treble 

value  only;  plaintiflE  may   elect   on  the  to  double  value,  Stat.,  1877,  May  24,  L. 

trial,     to    proceed     either    for    simple  1877,  p.  101;  Cothran'sStat.,  ch.  52,  §  17. 
damages  or  the  penalty.  Amend  v.  Mur-         (g)  Debtor  having  no  property  not  ex- 

phy69m.,337;  so.  If  the  property  be  empt   could   claim   and   hold   a   horse, 

sold,    Amend  v    Murphy    69   111.,    337.  ^orth  $160,    under   statutes,  1843   and 

Irespass  may  be  waived   and  recovery  jgei,  considered  together,  Good*.  Fogg, 

had  m  assumpsit,  Staatv.  Evans,  35111.,  fii  ill     44q 
455;  Grayt).  St.  John,  35  111.,  222;  Al-  ' 
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I  was  none  the  less  the  trespasser  than  if  he  were  not  an  officer.  We 
;  think  the  evidence  warranted  the  court  in  finding  that  this  property 
[was  exempt  from  execution.  At  the  time  of  the  levy,  the  plaintiff 
below  named  over  to  the  officer  such  property  as  he  claimed  to  have, 
with  the  supposed  value  of  each  article,  concluding  with  a  watch,  and 
told  the  constable,  if  he  thought  they  were  worth  more  than  sixty  dol- 
lars, he  might  take  the  watch  which  he  took  out  of  his  pocket.  The 
constable  said  he  did  not  know  that  it  was  worth  more  than  sixty  dollars, 
but  he  was  indemnified,  and  he  was  going  to  take  the  horse.  There 
I  was  some  evidence  about  a  harness,  but  that  was  proved  to  have 
!  been  applied  upon  the  execution,  by  the  agreement.  There  was  also 
some  evidence  that  he  had,  some  time  before,  owned  a  wagon  and  some 
law  books,  but  the  evidence  does  not  show  that  he  owned  them  at  the 
time  of  the  levy.  We  certainly  do  not  feel  warranted  in  deciding  that 
this  finding  was  erroneous,  because  it  was  against  the  evidence.  The 
statute,  after  enumerating  various  species  or  articles  of  property,  which 
shall  be  exempt  from  execution,  proceeds,  "and  sixty  dollars'  worth 
of  property,  suitable  to  his  or  her  condition  or  occupation  in  life,  to  be 
selected  by  the  debtor."  And  it  is  objected,  that  the  court  erred  in 
not  finding  that  a  horse,  worth  forty  or  forty -five  dollars,  was  not  suited 
to  the  "condition  and  occupation  in  life"  of  a  miller,  who  works  out 
for  thirty  dollars  a  month,  who  has  a  sick  wife,  with  four  chil- 
dren—  the  attending  *physician  advising  that  it  would  be  for[*586] 
the  invalid's  health,  to  ride  out  in  pleasant  weather.  We  a^ree 
with  the  circuit  court,  that  the  debtor  ought  not  to  be  deprived  of  the 
benefit  of  the  statute,  for  the  reason  assigned,  that  he  had  no  occasion 
for  the  horse  which  he  kept,  or,  in  other  words,  we  do  not  think  it  was 
not  suited  to  his  "  condition  or  occupation  in  life."  At  any  rate,  that 
was  a  question  for  the  Jury,  or,  as  in  this  case,  for  the  court,  who 
was,  by  agreement,  sitting  in  place  of  a  jury,  and  whose  finding  is  en- 
titled to  the  same  consideration. 

We  see  no  error  in  the  record,  and  the  judgment  is  affirmed,  with 
costs. 

Judgment  affirmed. 

John  E.  Mann  et  al.  v.  Charles  H.  Russell. 

Appeal  from  M' Henry. 

1.  New  trial  —  only  when  manifestly  against  evidence.  The  verdict  should  be 
manifestly  against  the  weight  of  evidence  in  order  to  demand  any  interference 
with  it  on  the  part  of  this  court.  (1) 

2.  BrLL  OF  EXCEPTIONS  —  necesso/Ty  to  consider  affidavits.  This  court  will  not 
look  into  aflBdavits  in  relation  to  the  conduct  of  jurors,  or  examine  the  instructions 
given  and  refused,  merely  because  the  clerk  has  copied  them  into  the  transcript. 
They  should  be  incorporated  in  the  bill  of  exceptions.(2) 

Cited  —  Love  v.   Moynehan,   16  111.,  (2)  As  to  the  certifying  of  papers  by 

277;  Chi.  &  R.  I.   R.   R.  Co.  v.  M'Kean,  court  clerks,  they  not  being  included  in 

40  111. ,  218.  bill  of  exceptions,  see  Browder  v.  John- 

(1)  As  to  new  trial  on  the  ground  ver-  son,  Breese  (ed.,  1885),  61  and  note.  As  to 

diet  is  not  supported  by  evidence,  see  the  object  of  the  bill  and  when  it  is  essen- 

Keaggy».  Hite,  12111.  (ed.,  1886),  99  and  tial,  see  Hemsen  v.  Kruper,  Breese,  163 

note  1.    As  to  new  trials  on  other  grounds  and  note  2.     As  to  when  a  bill  of  excep- 

of  error  alleged  as  to  evidence,  see  Bloo-  tions  is  not  necessarj',  see  Gallimore  D. 

mer  v.  Denman,  12  111.,  240  and  note  1.  Dazev,  12  111.  (ed.,  1885),  143. 
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'    Syllabus.      Statement  of  the  case. 

This  was  an  action  on  the  case,  for  obstructing  a  water  course  and 
causing  the  water  to  flow  back  upon  the  mill  of  appellee,  brought  by 
him  against  the  appellants,  which  was  heard  before  Henderson,  judge, 
and  a  jury,  at  April  term,  1850,  in  the  M'Henry  circuit  court;  and  a 
verdict  and  judgment  for  appellant,  for  the  sum  of  $835  20.  The  de- 
fendants in  the  court  below  appealed  to  this  court,  and  assigned  several 
errors.  The  bill  of  exceptions  was  so  loosely  taken  as  not  to  enable 
this  court  to  examine  the  errors  assigned. 

Steode  &  Bush,  for  appellants.     I.  N.  Arnold,  for  appellee. 

Treat,  C.  J.  Although  numerous  errors  have  been  assigned  in  this 
case,  but  two  questions  are  legitimately  reserved  on  the  record 
[*587] — one  *growing  out  of  a  decision  rejecting  an  offer  by  the  appel- 
lants to  read  in  evidence,  from  a  newspaper,  an  advertisement 
purporting  to  be  signed  by  the  appellee;  the  other  arising  on  the  refu- 
sal of  the  court  to  grant  a  new  trial.  As  to  the  first  question,  it  is 
sufficient  to  remark,  that  the  appellants  did  not  show,  nor  offer  to 
show,  that  the  advertisement  emanated  from  the  appellee.  In  order 
to  a  correct  determination  of  the  other  question,  we  have  carefully  con- 
sidered the  evidence,  and  can  not  say  that  the  verdict  was  manifestly 
against  the  weight  of  evidence.  On  the  contrary,  the  testimony  was 
conflicting  and  contradictory,  to  such  a  degree,  that  a  finding  either  way 
would  not  have  demanded  any  interference  on  the  part  of  the  court.. 
We  are  not  at  liberty  to  look  into  the  affidavits  relating  to  the  conduct 
of  the  jurors,  or  the  instructions  given  and  refused  by  the  court. 
They  are  not  a  part  of  the  record,  merely  because  the  clerk  has  copied 
them  into  the  transcript.  They  should  have  been  incorporated  in  the 
bill  of  exceptions.  Besides,  the  case  fails  to  show  that  any  exceptions 
were  taken  to  the  decision  of  the  court  in  giving  and  refusing  instruc- 
tions. The  other  decisions,  in  admitting  and  excluding  evidence, 
were  not  excepted  to,  and,  consequently,  are  not  subject  to  revision  in 
this  court. 

Affirm  the  judgment,  with  costs. 

Judgment  affirjn&d. 

William  A.  Lake  v.  Simeon  W.  Morse  and  Benjamin  Connelly, 
for  the  use  of  William  Fordham. 

Appeal  from  Kane. 

1.  Amendment  —  of  records.  It  is  a  general  rule,  that  courts  will  not  allow 
amendments  which  change  the  parties  to  the  action,  unless  there  is  something  in 
the  record  to  amend  by.  This  is  more  especially  the  rule  in  relation  to  amend- 
ments changing  the  plaintiffs  in  the  action. (1) 

This  suit  was  originally  commenced  before  a  justice  of  the  peace  of 
Kane  county,  on  the  2d  day  of  October,  1849.  The  summons  issued 
by  the  justice,  commanded  the  constable  to  summon  the  defendant  to 

Cited  —  Henckler  v.  Monroe  Co.,  27  Muller,  ante,  p.  57  and  note  2;  see,  also, 

111.,    39;    Baragwanath    v.    Wilson,    4  Baragwanath  v.  Wilson,  4  Bradw.,    80, 

Bradw. ,  80.  that  while  a  record  may  be  amended  at 

(1)  See  further  as  to  amendment  of  a  term  subsequent,  the  court  is  power- 
process.  State  Bank  v.  Buckmaster,  less,  after  term  passed,  to  change  judg- 
Breese,  133  and  note;  as  to  amendment  ment  or  the  record  thereof,  by  striking 
of   record    generally,    see   O'Conner  v.  out  the  name  of  a  party  plaintiff. 
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answer  the  complaint  of  8.  M.  More  and  B.  Connelly,  for  the  use  of 
William  Fordham.  There  was  no  appearance  by  the  defendant 
before  the  justice.  The  justice  *rendered  judgment  against  the[*588] 
appellant  in  favor  of  S.  M.  More  and  B.  Connelly,  for  the  use 
of  William  Fordham,  for  the  sum  of  ninety  dollars.  The  defendant 
appealed  to  the  circuit  court,  and  filed  his  appeal  bond  in  proper  form, 
payable  to  S.  M.  More,  and  B.  Connelly,  for  the  use  of  Fordham.  On 
tlie  trial,  in  the  Kane  circuit  court,  March  term,  1850,  the  plaintiffs 
and  defendant  appeared,  waived  a  jury,  and  submitted  the  cause  to  the 
court  for  trial.  The  plaintiffs  to  maintain  the  issue  on  their  ]3art, 
offered  in  evidence  a  note,  in  the  words  and  figures  following,  to  wit: 

'' Juli/ 8th,  184.9. 

''Thirty  days  from  date,  I  promise  to  pay  Morse  &  Connelly,  or 
bearer,  eight  seven  dollars,  and  interest  at  six  per  cent.,  for  value 
received. 

W.  A.  Lake." 

Defendant  objected  to  the  note,  because  it  was  not  payable  to 
plaintiffs,  and  showed  no  indebtedness  from  defendant  to  the  plaintiffs. 
The  plaintiffs  move  the  court  to  amend  the  summons  of  the  justice, 
the  transcript,  and  the  docket  of  the  circuit  court,  by  inserting,  in  lieu 
of  the  names  of  S.  M.  More  and  B,  Connelly,  the  names  of  Simeon 
W.  Morse  and  Benjamin  Connelly.  The  court  allowed  the  amend- 
ment. The  defendant  objected  thereto,  and  the  original  summons, 
the  transcript  of  the  justice,  and  the  record  of  the  circuit  court,  were 
severally  amended,  by  striking  out  the  names  of  S.  M.  More  and  B. 
Connelly,  wherever  the  same  appeared,  and  inserting  in  lieu  thereof 
Simeon  W.  Morse  and  Benjamin  Connelly.  The  defendant  thereuj^on 
refused  to  make  any  further  appearance;  whereupon  the  court  pro- 
ceeded to  try  the  cause  without  a  jury;  and  the  plaintiff  proved  that 
Simeon  W.  Morse  and  Benjamin  Connelly,  were,  at  the  time  of  the 
date  of  the  note  aforesaid,  and  still  are  partners,  under  the  name  and 
style  of  Morse  &  Connelly.  This  was  read  in  evidence.  This  was  all 
the  evidence.  The  court,  T.  L.  Dickey,  judge,  found  for  the  jDlain- 
tiffs$91  35.  Plaintiffs  then  remitted  $11  48.  Defendant  then  moved 
in  arrest  of  judgment.  Motion  overruled.  The  assignment  of  errors 
questions  the  correctness  of  the  decision,  in  allowing  the  amendment 
to  the  papers,  so  as  to  substitute  new  parties  plaintiffs;  and  second,  in 
trying  the  cause,  after  substitution,  without  a  jury  —  the  defendant 
not  appearing. 

*  Glover  &  Cook,  for  appellant.  E.  S.  Leland,  for  ap-[*589] 
pellees. 

Treat,  C.  J.  In  our  opinion,  the  circuit  court  erred  in  allowing 
the  amendment.  It  was,  in  fact,  changing  the  parties  to  the  action, 
without  any  thing  appearing  in  the  case  to  justify  it.  Amendments 
are  always  allowed,  where  there  is  any  thing  to  amend  by,  and  injus- 
tice will  not  result  to  the  other  party.  This  was  not  the  case  of  a 
mistake  or  misi3rision,  which  was  within  the  provisions  of  the  statute 
of  amendments  and  jeofails.  The  common  law  did  not  permit  amend- 
ments of  this  character,  and  we  have  no  statute  that  authorizes  them 
to  be  made.     The  general  rule  seems  to  be  well  established,  that  courts 
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"will  not  allow  amendments  to  be  made,  which  change  the  parties  to 
the  action,  unless  there  is  something  in  the  record  to  authorize  the 
amendment.  And  especially  is  this  the  rule  in  relation  to  amendments 
that  change  the  plaintiffs  in  the  action.  The  following  authorities  are 
direct  to  the  jDoint,  that  it  is  not  competent  to  change  the  names  of 
the  plaintiffs,  unless  there  is  something  to  amend  by — something  in 
the  record  to  show  that  what  is  sought  by  the  amendment  was  orig- 
inally designed,  but  has  been  omitted  by  mistake  or  misprision. 
Willink  V.  Renwick,  22  Wendell,  608;  Peck  v.  Bill,  3  Connecticut, 
157;  Alters  v.  Whitney,  1  Story's  Eep.,  310;  Wilson  v.  Wallace,  8 
Sargeant  and  Rawle,  53;  Chamberlain  v.  Hite,  5  Watts,  373.  In  the 
case  of  Maxcy  v.  Padfield,  1  Scammon,  590,  it  was  decided  that  the 
circuit  court  could  not  amend  the  papers,  in  an  appeal  from  the  judg- 
ment of  a  justice  of  the  peace,  by  striking  out  the  name  of  one  of  the 
defendants  in  the  court  below.  If  a  mistake  has  been  made  in  the 
names  of  the  plaintiffs,  and  there  is  nothing  in  the  record  to  authorize 
its  correction,  the  only  course  is  to  dismiss  the  suit,  and  commence  a 
fresh  action.  It  would,  perhaps,  be  well  that  courts  should  possess 
the  power  to  allow  amendments  in  all  cases,  where  justice  would  be 
promoted  thereby;  but  it  can  not  be  assumed  without  the  authority  of 
statute.  The  case  of  Brace  v.  Benson,  10  Wendell,  213,  is  not  in 
point.  In  that  case,  the  christian  name  of  one  of  the  plaintiffs  was 
allowed  to  be  changed,  so  as  to  conform  to  a  written  request  for 
[*590]process,  delivered  to  *the  justice  before  the  process  was  issued. 
There  was  something  to  amend  by.  ISTor  is  the  case  of  Shirtliff 
V.  TJie  People,  2  Scammon,  7,  in  point.  In  that  case,  the  original 
process  clearly  authorized  the  amendment. 
The  judgment  must  be  reversed,  with  costs. 

Judgment  reversed. 

WAREEif  H.  G-RiswoLD,  for  the  use  of  Alphonzo  Whipple,  v.  Joseph 

McMillan-. 

Error  to  Du  Page. 

1.  Bankeuptct — obligation  prior  to  discJiarge.  If  an  action  is  brought  in  the 
name  of  the  payee,  upon  a  note  given  to  a  party  who  has  been  declared  a  bankrupt, 
under  the  law  of  congress,  of  1841,  even  though  brought  for  the  use  of  another, 
it  will  be  defeated,  if  the  note  was  given  anterior  to  the  filing  of  his  petition  for 
a  discharge. 

2.  Continuance — affidavit  on  motion — presumption.  Upon  an  affidavit  for  a 
continuance  of  the  cause,  owing  to  the  absence  of  the  record  of  the  proceedings  in 
bankruptcy,  it  will  be  presumed  that  the  record  was  sufficient,  if  the  affidavit 
states  that  it  was  properly  certified. 

This  was  an  action  brought  before  a  justice  of  the  peace,  upon  a 
promissory  note,  given  by  the  appellee  to  Griswold,  or  bearer,  for 
$22  07,  dated  Lodi,  February  14th,  1834.  The  appellant  in  this  court 
was  defeated  before  the  justice,  and  appealed  to  the  circuit  court  of 
Du  Page  county.  In  the  circuit  court,  a  motion  was  made  for  a  con- 
tinuance of  the  cause,  upon  the  ground  that  a  transcript  of  the  dis- 
charge of  Griswold  in  bankruptcy,  which  had  been  allowed  by  the 
district  court  of  the  Uuited  States  for  the  western  district  of  New 
York,  had  been  lost.  The  affidavits  stated  that  a  certified  copy  of  the 
proceedings  had  been  obtained,  etc.     The  appellant,  plaintiff  in  the 
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suit  admitted  the  affidavits,  and  went  to  trial.  He  did  not  offer  any 
other  evidence  than  the  note,  in  support  of  his  action,  ihe  court,  J. 
B  Thomas,  iustice,  presiding,  dismissed  the  action,  and  gave  the  de- 
fendant a  judgment  for  costs.  The  appellant  in  the  circuit  court  ap- 
pealed to  this  court. 

R.  V.  M.  Croes,  for  appellant.     Glover  &  Cook,  for  appellee. 
*C  A.TON,  J.  The  suit  was  brought  by  the  payee,  for  the  use  of [*591] 
Whipple,  against  the  maker  of  a  promissory  note  dated  at  Lodi, 
in  1834      Previous  to  the  commencement  of  the  trial,  the  defendant 
applied  "for  a  continuance,  and  in  support  of  his  motion  filed  two  affi- 
davits, stating,  in  substance,  that  he  had  a  copy  of  a  record,  duly  cer- 
tified from  the  district  court  of  the  United  States,  for  the  western  dis- 
trict of  New  York,  from  which  it  appeared,  that  under  the  bankrupt 
law  of  1841,  the  plaintiff  had  filed  his  petition  in  bankruptcy  and  was 
duly  declared  a  bankrupt  by  that  court,  and  discharged  from  his  debts. 
The  absence  of  the  record  was  accounted  for,  and  m  order  to  avoid  a 
continuance,  the  plaintiff  admitted  the  truth  of  the  statements  m  the 
affidavits      The  circuit  court  held  that  the  facts  thus  admitted  consti- 
tuted a  defence  to  the  action,  and  we  think  properly.     In  the  case  ot 
TalcottY.  Dudley,  4  Scam.,  435,  this  court  said, ;' that  by  a  decree  of 
bankruptcy  the  assignee  succeeded  immediately  to  all  the  riglith  and 
interests  of  the  bankrupt,  to  just  the  same  extent  that  the  bankrupt 
himself  and  them,  subject  to  and  affected  by  all  the  equities,  liens  and 
inSimbrances  existing  against  them  in  the  hands  f  the  bankrupt 
And  he  not  only  succteds  to  all  his  rights,  but  also  to  the  legal  title  to 
those  ri-hts.     By  the  operation  of  the  bankrupt  law  and  of  the  decree, 
the  assignee  became  vested  with  the  legal  title  to  this  note  as  effectu- 
ally as  he  could  have  been  by  an  indorsement  by  the  payee      But  it  was 
suLested  upon  the  argument  that  this  note  may  actually  have  been 
bona  fide  passed  to  Whipple,  before  the  bankruptcy,  and  was  neglected 
to  beWorsed;  but  in  the  absence  of  proof,  this  suggestion  is  entitled 
to  no  more  consideration  than  another,  that  the  bankrup    may  have 
foro-otten  to  pass  the  note  over  to  his  assignee,  or  to  schedule  it,  and  is 
now  trTng  to  collect  it  for  his  own  benefit.     If  Whipple  had  an  eqm- 
tZe  interest  in  the  note,  at  the  time  of  the  bankruptcy,  there  is  no 
doubt  the  law  would  protect  that  interest  m  some  way;  but  m  the  ab- 
ince  of  all  proof,  thi  presumption  of  law  is,  that  the  equitable  mter- 
esUsunited^with  and  follows  the  legal  title;  and  there  is  nothmg  to 

affidavits,  for  the  reason  that  they  do  not  state  that  the  certified 
copv  was'under  the  seal  of  the  court.     The  statement  m  *5^a"^K*S92] 
worth^s  affidavit  is,  that  it  was  -properly  certified  to       That  ^s 
sufficient.     It  could  not  have  been  properly  certified,  unless  it  con- 
tained every  requisite  to  give  it  authenticity. 

The  judgment  of  the  circuit  court  is  affirmed,  -th  co^ts.^^^^^^ 
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The  Teustees  of  the  Illinois  and  Michigan  Canal  v.  Elizabeth  I 

Dewes  and  others.  1 

Appeal  from  Cook. 

'  1.  Chanceky — not  interfere  to  enforce  contingent  rights.  The  legislature,  in  : 
/1837,  authorized  the  canal  commissioners  to  construct  a  canal  basin  at  the  conflu- 
^ence  of  the  two  branches  of  the  Chicago  river,  and  directed  them  to  appropriate 
block  fourteen,  in  Chicago,  for  the  purpose,  and  to  permit  the  owners  thereof  to 
receive  block  seven  —  the  property  of  the  canal  —  in  payment,  at  its  appraised 
value.  In  1843,  an  act  was  passed,  granting  the  canal  and  canal  property  to 
trustees,  who  were  required  to  proceed  and  complete  the  canal,  and  sell  the  canal  ; 
lands  and  lots.  In  March,  1845,  another  act  was  passed,  directing  the  trustees  to 
proceed  forthwith  and  perfect  the  appropriation  of  block  fourteen,  and  the  ap- 
praisal and  exchange  of  block  seven,  as  required  by  the  act  of  1837.  In  June,  1845, 
the  canal  and  the  property  belonging  to  it,  passed  into  the  hands  of  the  trustees. 
They  refused  to  appropriate  block  fourteen,  and  advertised  block  seven  for  sale. 
Held,  that  the  owners  of  block  fourteen  could  not,  by  bill  in  equity,  compel  the 
trustees  to  take  that  block,  for  the  purposes  of  the  canal,  and  have  block  seven 
appraised  and  exchanged  therefor. 

This  cause  was  heard  at  the  May  term,  1850,  of  the  Cook  circuit  1 
court,  before  H.  T.  Dickey,  judge.     The  facts  of  the  case  are  sufficiently 
set  forth  in  the  opinion  of  the  court. 

J.  M.  "Wilson  and  I.  N".  Arnold,  for  appellants.  J.  H.  Collins 
and  Gr.  Goodrich,  for  appellees. 

Treat,  C.  J.  The  seventh  and  eighth  sections  of  "  an  act  to  provide 
for  the  sale  of  certain  canal  lands,  and  for  other  purposes,"  approved 
July  21st,  1837,  are  as  follows: 

"  Sec.  7.  The  canal  commissioners  are  authorized  to  enlarge  the  nat- 
ural basin,  at  the  confluence  of  the  north  and  south  branches  of  the 
Chicago  river,  so  as  to  render  the  same  as  useful  and  convenient  as 
possible;  and  block  number  seven,  of  the  canal  lots,  in  the  city  of  Chi- 
cago, shall  be  reserved  from  sale,  for  the  purpose  of  exchanging 
[*593]the  same  for  block  number  fourteen,  *which  will  be  required  to 
be  removed  in  the  enlargement  of  the  basin;  and  the  said  com- 
missioners are  hereby  required  to  cause  the  aforesaid  block  number 
fourteen  to  be  appropriated  for  the  purpose  aforesaid,  and  to  proceed 
to  obtain  the  title  to  the  same  in  the  manner  provided  by  law  for 
obtaining  lands  or  materials  for  the  use  of  the  canal. 

"  Sec.  8.  When  the  board  of  a|)praisement  shall  appraise  the  said 
block  fourteen,  they  shall  also  appraise  the  aforesaid  block  seven;  and 
if  the  owners  of  block  fourteen  will  take  in  exchange  for  the  same 
block  seven,  at  the  appraisement  thereof,  the  canal  commissioners  are 
authorized  to  make  the  exchange,  taking  from  the  said  owners  a  suffi- 
cient conveyance  for  said  block  to  the  state,  and  giving  to  such  owners 
a  certificate  of  purchase  for  block  seven,  stating  therein  the  facts  of 
the  transaction;  and  if  block  seven  shall  be  appraised  to  more  than 
block  fourteen,  the  said  owners  shall  be  required  to  pay  the  difference 
in  a  reasonable  time,  to  be  fixed  by  the  canal  commissioners;  and  upon 
such  payment  being  made,  the  said  owners  shall  be  entitled  to  a  patent 
for  the  same;  but  if  the  said  block  shall  be  valued  to  less  than  block 
fourteen,  or  the  same  sum,  they  shall  be  entitled  to  a  patent,  upon 
executing  the  conveyance  aforesaid.     If  the  difference  in  value  shall 
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be  in  favor  of  the  said  owners,  the  canal  commissioners  shall  pay  the 
same  out  of  the  canal  fund;  but  if  no  such  arrangement  is  made  as 
herein  contemplated,  the  aforesaid  block  fourteen  shall,  nevertheless, 
be  obtained  and  appropriated,  as  herein  provided,  and  block  number 
seven  shall  be  subject  to  sale  as  other  lots  in  Chicago  now  are." 

By  the  provisions  of  the  "act  to  provide  for  the  completion  of  the 
Illinois  and  Michigan  canal,  and  for  the  payment  of  the  canal  debt," 
approved  February  21st,  1843,  the  canal  and  all  the  unsold  lands  and 
lots  belonging  to  the  canal  fund,  were  irrevocably  granted  to  the  trus- 
tees of  the  Illinois  and  Michigan  canal,  as  security  for  the  loan  author- 
ized by  that  act,  for  the  purpose  of  completing  the  canal.  The  eighth 
section  of  the  act  declares,  that  the  board  of  trustees  "shall  possess 
all  the  powers  and  jaerform  all  the  duties  conferred  upon  the  board  of 
commissioners  of  the  Illinois  and  Michigan  canal."  The  thirteenth  sec- 
tion provides,  that  "the  said  board  of  trustees,  when  apjaointed, 
are  hereby  authorized  to  take  possession  of  the  said  canal,  *pro-[*594] 
perty  and  assets,  granted  to  them  by  this  act,  and  proceed  to 
complete  the  same.  They  are  hereby  authorized  to  make  such  changes 
and  alterations  of  the  original  plan  of  said  canal  as  they  may  deem 
advisable,  without  reducing  its  present  capacity,  or  materially  chang- 
ing its  present  location,  having  due  regard  to  economy,  permanency  of 
the  work,  and  an  adequate  supply  of  water  for  all  seasons."  By  the 
same  section,  the  trustees  are  required,  after  the  completion  of  the 
canal,  to  sell  all  the  lands,  lots  and  water  power  granted  to  them  by 
the  act.  The  eighteenth  section  repeals  so  much  of  the  former  laws, 
in  relation  to  the  canal,  as  conflicts  with  the  provisions  of  this  act. 

The  seventh  section  of  the  "act  to  drain  a  marsh  in  Gross  Point 
precinct,  in  Cook  county,  and  for  other  purposes,"  approved  March  3d, 
1845,  is  as  follows:  "  The  seventh  section  of  '  an  act  to  provide  for  the 
sale  of  certain  canal  lands,  and  for  other  purposes,^  approved  July 
twenty-first,  one  thousand  eight  hundred  and  thirty-seven,  is  hereby 
so  amended  as  to  authorize  the  trustees,  who  may  be  appointed 
in  pursuance  of  an  act  to  provide  for  the  completion  of  the  Illinois 
and  Michigan  canal,  and  the  payment  of  the  canal  debt,  approved 
February  twenty-first,  one  thousand  eight  hundred  and  forty-three, 
to  cause  block  number  fifteen,  in  the  original  town  of  Chicago,  to 
be  appropriated,  if  they  shall  think  proper,  for  the  same  purpose  as 
is  block  fourteen  of  said  city,  by  virtue  of  said  first  mentioned  section. 
And  the  said  commissioners  or  trustees  shall  proceed  forthwith  to  per- 
fect the  exchange  of  block  fourteen  aforesaid,  for  block  seven,  as  con- 
templated by  the  said  act,  to  which  this  section  is  an  amendment;  and 
also,  in  like  manner,  under  the  jjrovisions  of  said  act,  to  obtain  the 
title  to  said  block  fifteen." 

The  canal  property  was  conveyed  to  the  trustees,  on  the  2Gth  day 
of  June,  1845. 

In  September,  1848,  Dewes  and  others  filed  a  bill  in  chancery  against 
the  trustees  of  the  Illinois  and  Michigan  canal,  alleging,  in  substance, 
that  they  were  the  owners  of  block  fourteen,  referred  to  in  the  fore- 
going acts,  and  were  ready  and  willing  to  exchange  the  same  for  block 
seven,  as  contemplated  by  those  acts;  that  the  trustees  had  refused  to 
comply  with  the  provisions  of  said  acts,  and  had  advertised  block  'seven 
for  sale,  with  the  design  of  disposing  of  the  same.     The  bill  prayed 
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that  the  trustees  might  be  enjoined  from  selling  block  seven,  \ 
[*595]  and  compelled  to  *cause  blocks  fourteen  and  seven  to  be  ap-  * 
praised  and  exchanged,  in  the  manner  prescribed  by  the  act  of  ' 
1837. 

The  court  overruled  a  demurrer  to  the  bill,  and,  on  the  failure  of 
the  defendants  to  answer,  entered  a  decree  against  the  trustees,  in 
accordance  with  the  prayer  of  the  complainants.  To  reverse  that 
decree,  the  trustees  have  prosecuted  an  appeal  to  this  court. 

We  are  not  aware  of  any  principle  of  equity  jurisprudence,  upon 
which  this  bill  can  be  sustained.     This  is  not  a  suit  to  compel  the 
specific  execution  of  a  contract;  for  no  contract  was  ever  made  between ^ 
the  state  aic^d  the  complainants,  respecting  the  lots  in  question.     The'| 
complainants  never  made  any  proposition  for  the  sale  or  exchange  of  i 
the  lots,  that  was  acceded  to  on  the  part  of  the  state.     Nor  have  they  \ 
accepted  any  proposition  made  to  them  by  the  state.     There  is  not  the 
slightest  pretence  for  insisting  that  there  has  been  any  contract,  express  i 
or  implied,  which  a  court  of  equity  can  be  called  on  to  enforce.     The : 
complainants  have  acquired  no  subsisting  interest,  legal  or  equitable, 
in  block  seven.     The  complete  title  to  that  block  is  in  the  trustees.  * 
The  complainants  are  still  the  absolute  owners  of  block  fourteen,  with 
full  power  to  dispose  of  it  as  they  please.     Their  title  has  not  been 
divested,  either  by  their  own  voluntary  act,  or  by  virtue  of  any  pro- 
ceedings instituted  for  that  purpose,  by  the  state,  or  those  charged 
with  the  prosecution  and  management  of  the  canal.     They  have  not, 
in  any  manner,  been  disturbed  in  the  enjoyment  of  their  property,  or 
prevented  from  improving  or  selling  the  same.     It  is  true,  the  block 
may  some  day  be  taken  for  public  purposes.     And  so  may  the  property 
of  any  other  individuals.     But,  until  proceedings  are  had  with  the 
view  of  appropriating  the  block  for  the  purposes  of  the  canal,  the  com- 
plainants can  have  no  just  cause  for  complaint.     It  will  then  be  in 
time  for  them  to  invoke  the  aid  of  the  courts  for  the  protection  of 
their  rights,  if  the  same  are  in  danger  of  being  invaded  or  disregarded. 
The  block  may  never  be  appropriated.     But,  if  it  shall  be,  the  com- 
plainants will  be  entitled  to  recover  a  just  compensation  —  a  compen- 
sation that  will  embrace  the  full  value  of  the  ground,  at  the  time  it  is 
taken,  together  with  the  improvements  thereon,  without  reference  to 

the  time  the  same  were  erected. 
[*596]  *The  act  of  the  21st  of  July,  1837,  was  not  an  appropriation 
of  block  fourteen,  but  simply  a  declaration  on  the  part  of  the  legis- 
lature, that  it  would  be  required  in  the  construction  of  the  canal  basin, 
and  a  direction  to  the  canal  commissioners  to  have  it  condemned  for 
the  purposes  of  the  canal.  The  act  was  altogether  executory  in  its 
character.  It  contemplated  the  taking  of  the  block  at  some  future 
day.  It  vested  no  rights  in  the  complainants.  It  neither  divested 
their  title,  nor  affected  their  existing  rights.  It  was  then,  and  still  is, 
in  the  power  of  the  legishiture,  at  least  with  the  assent  of  the  trustees, 
to  repeal  or  modify  the  provisions  of  the  act.  The  act  conferred  no 
authority  on  the  complainants  to  appeal  to  a  court  of  equity,  to  com- 
pel the  commissioners  to  proceed  and  execute  the  will  of  the  legislature. 
The  commissioners  were  responsible  to  the  state,  and  not  to  the  com- 
plainants, for  any  failure  to  discharge  the  duties  imposed  by  that  act. 
The  state  alone  could  compel  them  to  comply  with  the  requisitions  of 
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the  law.  The  complainants  had  no  such  interest  in  the  contemplated 
arrangement,  as  would  authorize  them  to  insist  that  the  commissioners 
should  carry  it  into  effect.  Even  if  the  provisions  of  the  acts  of  1837 
to  1845  are  obligatory  on  the  trustees,  the  case  is  in  no  respect  altered. 
The  complainants  have  no  greater  rights  against  the  trustees  than  they 
liad  against  the  commissioners. 

Nor  did  those  acts  vest  in  the  complainants  any  present  interest  in 
block  seven,  which  gives  them  the  right  to  insist  that  the  canal  basin 
shall  be  constructed,  and  the  blocks  exchanged.  The  most  that  they 
could  possibly  claim,  under  the  provisions  of  those  acts,  would  be  the 
right,  upon  the  appropriation  of  block  fourteen,  to  receive  block  seven 
in  payment  at  its  appraised  value.  But  that  right  has  not  attached. 
Their  block  has  not  been  taken,  and  .never  may  be.  The  basin  has 
not  been  constructed,  and  perhaps  never  will  be.  Their  claim  to  block 
seven  was  altogether  contingent,  depending  entirely  on  the  previous 
appropriation  of  block  fourteen.  The  taking  of  the  latter  block  was 
to  be  a  precedent  act.  It  was  to  be  first  aj^propriated  for  the  purpose 
of  constructing  the  canal  basin,  before  the  complainants  could  occupy 
a  position  to  compel,  if  at  all,  an  exchange  of  the  property,  as  contem- 
plated by  the  legislature.  Having  no  present  interest  in  block  seven, 
the  complainants  have  no  right  to  call  upon  a  court  of  equity 
to  interfere  and  prevent  the  sale.  *If  the  trustees  have  no[*597] 
discretion  in  the  matter,  and  are  proceeding  in  violation  of  their 
duties,  the  state  alone  can  complain  of  their  conduct.  The  law  must 
be  vindicated  by  the  state,  whose  interests  are  affected,  and  whose  di- 
rections are  disregarded;  and  not  by  individuals,  who  may  have  a 
fancied  or  contingent,  but  not  a  real  or  subsisting  interest  in  the  ques- 
tion. It  is  purely  a  matter  between  the  state  and  the  trustees,  to  be 
settled  and  adjusted  exclusively  by  them. 

We  have  not  considered  it  necessary  to  examine  or  discuss  the  ques- 
tion, whether  the  arrangement  designed  by  the  act  of  1837  is  binding 
on  the  trustees.  It  is  enough  that  the  complainants  have  not,  in  our 
ojiinion,  showed  themselves  to  be  interested  in  its  decision. 

The  decree  of  the  circuit  court  will  be  reversed,  with  costs,  and  the 
bill  dismissed. 

Decree  reversed. 

William  W.  Pickerixg  v.  Fletcher  Mis]srER  and  William  L.  F. 

JOXES. 
Error  to  KendaU. 

1.  Statute — as  to  witnesses,  strictly  construed.  The  statute,  which  allows  the 
parties  in  trials  commenced  before  justices  of  the  peace  to  avail  themselves  of  the 
oath  of  the  adverse  parties,  is  in  derogation  of  the  principles  of  the  common  law, 
and  must  be  construed  to  embrace  only  such  cases  as  are  within  both  the  letter 
and  spirit  of  its  provisions.(l) 

2.  WriNESS — plaintiff  or  defendant  competent,  when.  If  the  party  to  whom  the 
oath  is  referred  declines  to  be  sworn  as  a  witness,  or  refuses  to  testify  when 
sworn,  the  opposite  party  may  then  become  a  witness  in  his  own  behalf,  and  tes- 

(1)  Statutes  not  to  be  presumed  to  al-  derogation  of  the  common  law,  the  court 
ter  the  common  law  further  than  they  can  not  properly  give  force  to  them  be- 
expressly  declare,  Cadwallader  i\  Harris,  yond  what  is  expressed  by  their  words 
76  111. ,  370,  and  in  construing  statutes  in  or  is  necessarily  implied  from  that  which 
58  — Vol.  11,  111.  457 
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tify  in  relation  to  the  matter  in  question.  But,  if  the  party  first  called  is  sworn, 
and  testifies  in  good  faith,  the  object  of  the  statute  is  answered;  and  the  party 
claiming  the  benefit  of  the  statutory  provision,  is  not  permitted  to  become  a  wit- 
ness for  himself. 

3.  Same.  If  a  party  to  the  suit  is  sworn,  he  is  bound  to  testify  fairly  and  fully, 
so  far  as  he  may  be  interrogated.  If  he  manifests  a  disposition  to  conceal  or  with- 
hold the  truth,  does  not  give  explicit  answers,  or  deprives  the  party  calling  him 
of  the  benefit  of  the  facts  within  his  knowledge,  the  court  may  hold  that  he  re- 
fuses to  testify,  and  allow  the  other  party  to  become  a  witness.  (2) 

4.  Bill  op  exceptions — adrmssion  of  witness.  In  such  a  case,  the  bill  of  ex- 
ceptions should  state  this  as  the  reason  for  permitting  the  other  party  to  become 
a  witness,  or  set  forth  all  the  facts,  so  that  this  court  may  determine  whether  the 
decision  of  the  circuit  court  was  correct. 

This  was  an  appeal  from  a  judgment  rendered  by  a  justice  of  the 
peace,  to  the  circuit  court  of  Kendall  county.  The  cause  was  heard 
in  the  circuit  court,  before  Caton,  justice,  who  rendered  a  judgment 

for  the  present  defendants,  for  $38  78.  The  points  presented 
[*598]by  the  assignment  of  errors,  are  stated  in  the  *opinion  of  the 

court,  which  contains  all  the  facts  necessary  to  a  full  under- 
standing of  the  case.  The  defendant  below  brings  the  cause  to  this 
court. 

5.  W.  Ea]S"DALL,  for  plaintiff  in  error.  T.  L.  Dickey,  for  defen- 
dants in  error. 

Treat,  C.  J.  This  case  originated  before  a  justice  of  the  peace, 
and  was  taken  by  appeal  to  the  circuit  court.  On  the  trial  in  the  lat- 
ter court,  one  of  the  plaintiffs  made  oath  that  he  knew  of  no  witness, 
except  the  defendant  or  himself,  by  whom  he  could  prove  that  a  cer- 
tain note,  made  by  the  defendant  to  the  plaintiffs,  was  credited  to  the 
defendant  in  a  settlement  had  between  them.  The  defendant  was 
thereupon  sworn  as  a  witness,  and  testified  that  he  did  not  recollect 
that  the  amount  of  the  note  was  credited  to  him  in  the  settlement. 
The  court  then,  against  the  objection  of  the  defendant,  allowed  one  of  i 
the  plaintiffs  to  be  sworn  as  a  witness,  who  testified  that  the  defendant 
was  credited  with  the  note  in  the  settlement  between  them.  He  was 
also  permitted  to  testify  respecting  another  matter  than  the  one  men- 
tioned in  the  preliminary  oath.  That  decision  is  assigned  for  error. 
The  statute  provides,  that  '^in  all  trials  before  justices  of  the  peace, 
when  either  party  may  not  have  a  witness  or  other  legal  testimony,  to 
establish  his  or  her  demand,  discount  or  set  off,  the  party  claiming 
such  demand,  discount  or  set  off,  may  be  permitted  to  prove  the  same 
by  the  testimony  of  the  adverse  party;  and  if  such  adverse  party  shall 
not  appear  at  the  time  of  trial,  or  shall  refuse  to  be  sworn,  or  to  testify, 
then  the  party  claiming  the  same  shall  be  permitted  to  prove  his  or 
her  demand,  discount  or  set  off,  by  his  or  her  own  oath;  Provided, 
that  such  party  claiming  the  benefit  of  his  own  oath,  or  that  of  the  ad- 
verse party,  shall  first  make  oath  that  he  has  a  demand,  discount  or 
set  off,  in  said  cause,  and  that  he  knows  of  no  witness  by  whom  he  can 
prove  the  same,  except  by  his  own  oath  or  that  of  the  adverse  party; 
Provided  further,  that  no  person  shall  be  allowed  to  prove  his  demand, 
discount  or  set  off,  unless  the  adverse  party  be  present,  or  shall  have 

is  expressed,  Thompson  v.  Weller,  85  (2)  Superseded  by  Stat.,  1867,  Feb.  19 
111.,  197;  see  Porter  v.  Dement,  35  111.,  L.,  1867,  p.  183;  R  S.,  1874,  p.  488,  §§ 
478.  1,  2;  Cothran's  Stat.,  ch.  51,  §§  1,  2. 
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been  notified  thereof;  and  for  which  purpose,  the  justice  may- 
continue  such  cause  for  such  *time  as  may  be  necessary.^'  R.  S.,  [*599] 
ch.  59,  sec.  39.  It  further  declares  that  the  parties  shall  have 
the  benefit  of  the  foregoing  section,  in  the  trial  of  appeals  in  the  cir- 
cuit court.  R.  S.,  ch.  59,  sec.  69.  This  chapter  is  in  derogation  of 
the  principles  of  the  common  law,  and  must  be  construed  to  embrace 
only  such  cases  as  are  within  both  the  letter  and  spirit  of  its  provisions. 
It  enables  a  party  making  the  preliminary  oath,  to  call  upon  his  adver- 
sary to  testify  as  a  witness  respecting  the  particular  matter  in  issue 
Ix'tween  them;  and  in  case  his  adversary  declines  to  be  sworn  as  a  wit- 
ness, or  if  sworn  as  such,  refuses  to  give  testimony,  he  may  become  a 
witness  in  his  own  behalf,  and  testuy  in  relation  to  the  matter  in 
question.  If  the  adverse  party  submits  to  be  sworn  and  testify,  the 
object  of  the  statute  is  answered,  whether  the  testimony  he  gives  may 
bo  beneficial  to  the  other  party  or  not.  The  party  claiming  the  benefit 
of  the  statutory  provision  is  not  permitted  to  become  a  witness  for 
himself,  unless  his  adversary  declines  to  be  sworn,  or  if  sworn,  refuses 
to  give  testimony  as  a  witness.  If,  however,  the  adverse  party  elects 
to  become  a  witness,  he  is  bound  to  testify  fairly  and  fully,  so  far  as 
he  may  be  interrogated.  If  he  manifests  a  disposition  to  conceal  or 
withhold  the  truth,  or  intentionally  avoids  giving  direct  and  explicit 
answers  to  the  inquiries  of  the  other  party,  and  thereby  deprives  such 
jjarty  of  the  benefit  of  the  facts  within  his  knowledge,  the  court  may 
properly  hold,  within  the  intent  of  the  statute,  that  he  refuses  to 
testify,  and  allow  the  other  party  to  become  a  witness.  In  such  case, 
the  bill  of  exceptions  should  state  this  as  the  reason  for  permitting  the 
other  party  to  become  a  witness,  or  the  whole  of  the  facts  should  be 
set  forth,  so  that  this  court  may  determine  whether  the  decision  was 
correct.  In  the  present  case,  the  defendant  submitted  to  be  sworn  as 
a  witness,  and  the  bill  of  exceptions  does  not  authorize  the  conclusion 
that  he  refused  to  state  any  of  the  facts  within  his  knowledge  relating 
to  the  transaction  in  question.  In  our  opinion,  the  court  erred  in 
allowing  the  plaintiif  to  be  introduced  as  a  witness.  If  properly 
admitted  as  a  witness,  there  was  error  in  permitting  him  to  testify 
al)0ut  a  matter  not  referred  to  in  the  preliminary  oath. 

The  judgment  of  the  circuit  court  is  reversed,  with  costs,  and  the 
cause  remanded  for  further  proceedings. 

Judgment  reversed. 

♦William  H.  W.  Cushmaist  v.  Joseph  0.  Glover  and  Burton [*600] 

C.  Cook. 

Appeal  from  La  Salle. 

1.  Agent — tico  separately  appointed — effect.  If  two  agents  are  appointed  by- 
separate  instruments,  with  equal  authority  to  act  for  the  principal,  the  right  is 
not  exclusive  in  either,  but  is  equivalent  in  both,  and  any  act  done  by  either, 
■within  the  scope  of  his  authority,  will  conclude  the  other. 

2.  Same.  A  second  power  to  one  of  two  agents,  unless  such  intention  is  ex- 
pressed in  the  subsequent  power,  does  not  take  away  the  authority  of  the  other. 
And  where  one  disposed  of  a  promissory  note,  the  property  of  his  principal,  the 
other  was  precluded  from  making  any  different  disposition  thereof.  And  the 
agent  having  the  note  in  his  possession,  was  bound  to  relinquish  it  to  the  person 
wlio  had  purchased  from  the  other  agent. 
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3.  Trover — conflict  of  agency.  F.  executed  a  power  of  attorney  authorizing  j 
C.  to  act  for  him  in  the  disposition  of  certain  specified  personal  property.  Shortly  j 
thereafter  he  gave  a  similar  power  to  J.,  under  which  J.  sold  the  property  to  H.  I 
Held,  that  H.  acquired  title  to  the  property  and  could  maintain  trover  therefor  i 
against  C,  who  had,  on  demand,  refused  to  deliver  it  to  H. 


This  was  an  action  of  trover,  for  a  promissory  note,  commenced  b^ 
appellees  against  appellant,  before  a  justice  of  the  peace.  The  note 
was  executed  by  J.  V.  A.  Hoes  to  the  appellees,  for  $75,  payable  27th 
February,  1850.  The  justice  rendered  a  judgment  in  favor  of  the 
appellees,  and  the  appellant  took  the  case  to  the  circuit  court.  The 
cause  was  heard  before  T.  L.  Dickey,  judge,  and  a  jury,  at  May  term, 
1850,  when  the  appellees  again  obtained  judgment  for  the  amount  of 
the  note  and  costs;  thereupon  the  caiise  was  brought  to  this  court  by 
Cushman,  the  appellant.  On  the  trial  in  the  circuit  court,  it  appeared 
that  one  Isaac  H.  Fredenburgh,  on  the  8th  of  March,  1849,  while  pre- 
paring to  go  to  California,  gave  the  appellant  a  power  of  attorney,  fori 
him,  and  in  his  name,  and  for  his  use  and  benefit,  to  ask,  demand,  sue 
for,  recover  and  receive,  from  the  county  authorities  of  La  Salle  county,! 
the  sum  of  1500,  received  by  them  of  one  William  Simmons,  about 
the  month  of  June,  A.  D.  1837,  growing  out  of  a  ferry  privilege  across 
Fox  and  Illinois  rivers,  with  interest  thereon,  or  from  any  other  perH 
sons  liable  to  pay  the  same;  and  to  use  and  take  all  such  means  as  tha^ 
agent  might  think  advisable,  in  law  or  otherwise,  to  recover  the  samej 
or  to  compound  or  arbitrate  the  same;  and  to  do  all  lawful  acts,  etc.,' 
and  grant  all  releases,  etc.,  in  relation  thereto,  promising  to  ratify,  etc 
That  said  Isaac  H.  Fredenburgh,  on  the  3d  day  of  April,  1849,  gave 
to  John  Fredenburgh  a  power  of  attorney,  for  him,  and  in  his  name, 
etc,,  for  his  use,  etc.,  to  ask,  demand,  sue  for,  recover  and  receive,  of 
any  and  all  persons,  all  such  sums  of  money,  debts,  etc.,  as  are  due  and 
owing  to  him,  I.  H.  Fredenburgh,  and  to  have,  use  and  take  all  lawful 

means  to  recover  the  same,  etc. ;  also,  to  make  all  contracts  and 
[*601]*agi-eements  relative  to  the  ferry  in  the  town  of  Ottawa,  belong-^ 

ing  to  him,  which  his  said  attorney  might  think  necessary,  andj 
to  do  all  things  to  protect  his  rights,  etc.,  in  the  said  ferry,  and  gen- 
erally to  do  all  acts  relative  to  his  personal  property,  which  he  might 
or  could  do,  if  he  were  personally  present.  That  shortly  afterwards 
said  I.  H.  Fredenburgh  left  for  California,  where  he  now  is.  That 
for  six  months  prior  to  the  making  of  said  pow'ers,  the  appellees,  at- 
torneys at  law,  were  acting  for  him,  in  trying  to  secure  and  collect  the 
said  claim  in  relation  to  said  ferry,  and  that  after  he  left  they  still 
conducted  the  business;  that  after  much  trouble,  they  compounded 
this  claim,  by  taking  the  note  in  controversy,  declaring  to  the  maker 
of  it  that  twenty-five  dollars  of  it  belonged  to  them,  as  a  fee  for  their 
services,  and  that  the  residue  belonged  to  I.  H.  Fredenburgh,  and  that 
said  note  was  given  to  the  said  appellees.  That  in  the  month  of  Feb- 
ruary, 1850,  said  note  was  in  the  possession  of  the  appellees.  It  was 
proved  that  the  note  in  controversy  was  worth  $75.  Defendant  waived 
proof  of  a  demand  upon  him  for  the  note,  before  the  action  was  com- 
menced. Appellant  also  offered  in  proof  a  power  of  attorney  from  1. 
H.  Fredenburgh,  executed  in  California,  dated  29th  November,  1849, 
giving  him  full  general  power  to  act  as  his  agent,  etc.  It  was  further 
proved,  that  John  Fredenburgh,  on  the  27th  of  February,  1850,  exe- 
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cuted  to  appellees  an  assignment  and  transfer  of  said  note,  for  a  valu- 
able consideration. 

E.  S.  Leland,  for  appellant.     The  Appellees,  for  themselves. 

Treat,  C.  J.  The  jilaintiffs  were  clearly  entitled  to  recover  the 
amount  of  the  note  from  the  defendant.  By  the  purchase  from  John 
Fredenburgh,  they  acquired  the  whole  interest  in  the  note,  botli  legal 
and  equitable.  The  general  power  of  attorney  to  John  Fredenburgh 
fully  authorized  him  to  dispose  of  the  note  to  the  plaintiffs.  It  is  true, 
that  power  of  attorney  did  not  revoke  the  authority  previously  con- 
ferred on  the  defendant.  Both  were,  then,  the  agents  of  Isaac 
H.  Fredenburgh,  with  full  authority  to  act  for  *him  respecting [* 602] 
the  particular  subject  matter.  The  authority  was  no  longer  ex- 
clusive in  the  defendant,  but  was  equivalent  in  both,  and  subject  to 
be  exercised  by  either.  Any  act  done  by  either  of  them,  within  the 
scope  of  his  authority,  would  conclude  the  other.  Nor  did  the  second 
power  of  attorney  to  the  defendant  take  away  the  authority  of  John 
Fredenburgh.  It  conferred  no  new  or  additional  authority  on  the  de- 
fendant, in  relation  to  this  particular  transaction.  Both  were  still  the 
agents  of  Isaac  H.  Fredenburgh,  with  full  power  to  act  in  this  matter. 
Each  was  authorized,  by  the  terms  of  his  instructions,  to  make  such 
disposition  of  the  note  as  he  should  deem  best  for  the  interests  of  his 
principal.  It  appears  that  John  Fredenburgh  sold  the  note  to  the 
l^laintiffs,  and,  as  the  sale  was  binding  on  the  principal,  the  defendant 
was  thereby  precluded  from  making  any  other  disposition  of  it.  The 
power  of  both  over  the  note  was  then  exhausted.  Their  principal  had 
no  longer  any  interest  in  the  note,  to  be  protected  or  disposed  of  by 
them.  The  sale  was  as  binding  on  the  defendant,  as  if  it  had  been 
effected  by  him.  There  was  nothing  left  for  him  to  do,  but  to  deliver 
the  note  to  the  plaintiffs.  Admitting  that  he  first  acquired  the  pos- 
session of  the  note,  with  the  assent  of  the  plaintiffs — and  the  presump- 
tion from  the  whole  case  is  that  he  did — he  was,  nevertheless,  bound 
to  restore  it  on  the  purchase  by  them.  It  was  not  shown  that  he  had 
acquired  any  interest  in  the  note,  or  done  any  act  respecting  it,  which 
would  have  justified  him  in  retaining  it,  as  against  Isaac  H.  Freden- 
burgh. If  he  could  not  lawfully  withhold  it  from  his  principal,  he 
certainly  could  not  from  the  plaintiffs,  who  had  succeeded  to  all  of 
the  rights  of  the  principal. 

The  judgment  of  the  circuit  court  will  be  afiB.rmed,  with  costs. 

Judgment  affirmed. 

*The  Trustees  of  Schools  v.  John  S.  Wright  et  al.  [*603] 

Error  to  La  Salle. 
1.  Vendok's  lien — ladies  may  defeat.     An  implied  lien  on  land  for  the  pay- 
ment of  the  purchase  money,  must,  as  against  third  persons,  be  enforced  by  the 
vendor  within  a  reasonable  time,  after  his  right  to  do  so  attaches. (1) 

Cited — Trustees  of  Schools  v.  Wright,  but  as  the  matter  of  the  lapse  of  time  or 

12  111.,  432;    Richards  v.   Learning,   27  laches  was  not  specially  relied  on  it  was 

111.,  431;  M'Laurie  r.   Thomas,  39  111.,  considered   waived.     Otherwise   it  was 

291;  Boynton  v.  Champlin,  42  111.,  57;  re-affirmed. 
Warner  v.  Scott,  63  111.,  368.  As  to  vendor's   lien  see  Trustees  etc., 

(1)  This  case  was  before  the  court  on  v.  Wright,  12  111.,  432  and  note. 
a  re-hearing  granted,   see  12  111.,  432, 
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2.  Same — instance.  In  1835  the  school  commissioner  sold  lands  to  A,  and  re- 
ceived his  notes  with  B  and  C  as  sureties,  for  the  payment  of  the  price,  and  gave 
him  a  certificate  of  purchase,  buf  failed  to  take  a  mortgage  on  the  premises  as  re- 
quired by  statute.  In  1836,  A  sold  the  lands  to  D;  and  in  1837  D  sold  the  same  to 
E,  F  and  G.  Patents  were  issued  to  A  in  1838.  In  1845  the  trustees  of  schools 
filed  a  bill  in  chancery,  to  subject  the  land  to  sale  for  the  payment  of  the  original 
purchase  money,  which  became  due  in  1838.  Held,  that  the  application  came  too 
late. 

This  cause  was  heard  and  decided  by  Caton,  judge,  at  the  April 
term,  1847.  The  facts  of  the  case  will  appear  in  the  opinion  of  the 
court. 

A.  Hoes  and  H.  G.  Cotton,  for  plaintifEs  in  error.  J.  H.  Col- 
lins, for  defendants  in  error. 

Treat,  C.  J.  This  was  a  bill  in  chancery,  filed  in  October,  1845, 
by  the  trustees  of  schools  in  township  thirty-three  north,  of  range  five 
east,  in  La  Salle  county,  against  John  T.  Temple,  William  Salton- 
stall,  Eoyal  Stewart,  Grant  Goodrich,  John  S.  Wright,  Amasa  Wright, 
Hosea  Webster  and  Frederick  Deming.  The  bill  alleged,  that  on  the 
first  of  May,  1835,  the  school  commissioner  of  La  Salle  county,  in  pur- 
suance of  the  petition  of  the  inhabitants  of  the  township,  sold  section 
sixteen  at  public  auction,  on  a  credit  of  one,  two  and  three  years;  and 
that  Temple  became  the  purchaser  of  five  hundred  and  twenty  acres 
thereof,  for  the  aggregate  sum  of  13,104  40;  that,  on  the  same  day. 
Temple  made  to  the  commissioner  three  promissory  notes,  with  Stewart 
and  Goodrich  as  sureties,  for  $1,034  80  each,  payable,  respectively,  in 
one,  two  and  three  years  from  date;  and  the  commissioner  executed 
and  delivered  to  Temple  a  certificate  of  purchase,  in  these  words: 
"  County  of  La  Salle,  1st  of  May,  1835.  This  is  to  certify,  that  Dr. 
J.  T,  Temple  did,  on  the  1st  of  May,  1835,  purchase  at  public  auction, 

lots  one,  two,  three,  four,  six,  seven,  eight,  ten,  eleven  and 
[*604]twelve,  being  part  of  section  *sixteen,  in  township  thirty-three 

north,  of  range  five  east  of  the  third  principal  meridian,  and 
containing  five  hundred  and  twenty  acres,  for  the  sum  of  13,104  40, 
for  which  said  Temple  has  given  his  obligations,  in  compliance  with 
the  advertisement.  David  Letts,  commissioner  of  school  lands  for  La 
Salle  county. ''  That,  on  the  9th  of  June,  1835,  the  commissioner 
reported  an  account  of  the  sales  to  the  county  commissioners^  court,  in 
which  he  stated  generally,  that  he  had  received  the  notes  of  the  pur- 
chasers, with  personal  security;  that  no  mortgage  was  ever  executed 
by  Temple,  to  secure  the  payment  of  the  purchase  money;  that  the 
notes  were  handed  over  to  the  treasurer  of  the  township,  and  are  still 
in  his  hands,  as  the  property  of  the  township,  the  greater  portion 
thereof  remaining  unpaid:  that,  in  May,  1838,  patents  issued  to  Tem- 
ple for  the  lands,  which  are  in  the  possession  of  the  treasurer  of  the 
township;  that  there  are  no  improvements  on  the  land,  nor  has  the 
same  been  occupied  since  the  sale;  that,  in  September,  1840,  Temple 
conveyed  lots  one,  two,  three,  six,  seven  and  eight,  to  John  S.  Wright, 
who,  prior  to  the  execution  of  the  deed,  was  fully  informed  that  the 
purchase  money  was  unpaid;  that,  in  October,  1837,  said  Wright  was 
largely  indebted  to  Amasa  Wright,  Webster  and  Deming,  and,  for  the 
purpose  of  securing  them,  conveyed  to  each  of  them  one  undivided 
third  part  of  said  lots;  that  Temple  was  afterwards  declared  a  bank- 
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rupt,  and  discharged  from  the  payment  of  his  debts;  that  Saltonstall 
was  the  assignee  in  bankruptcy,  and  that  Stewart  and  Goodrich  are 
wholly  insolvent;  that  the  treasurer  of  the  township  has  often  de- 
manded payment  of  the  purchase  money  of  John  S.  Wright  and  his 
grantees.  The  bill  prays  that  the  lots  may  be  charged  with  the  pay- 
ment of  the  purchase  money,  and  sold  for  the  satisfaction  thereof. 

John  S.  Wright,  in  his  answer,  admits  the  sale  of  the  land  to  Tem- 
ple, the  execution  of  the  certificate  and  notes,  the  making  of  the 
report,  and  the  issuing  of  the  patents,  as  charged  in  the  bill;  admits 
that  Temple  conveyed  the  lots  to  him,  in  1840,  but  insists  that  he  pur- 
chased the  same  in  good  faith,  and  paid  therefor  in  full,  in  May,  1836, 
without  any  knowledge,  notice  or  information  that  the  purchase  money 
was  unpaid;  denies  that  he  had  any  knowledge  that  the  purchase 
money  was  unpaid,  until  some  time  after  he  had  bought  and  paid  for 
the  lots,  when  he  heard  that  the  notes  were  unpaid,  but  insists 
that  the  makers  *were  then  responsible,  and  that  the  notes [*605] 
might  have  been  collected  by  proper  diligence;  admits  that,  in 
the  winter  of  1838-^39,  the  treasurer  of  the  township  called  on  him 
and  demanded  payment  of  some  portion  of  the  notes;  admits  the  con- 
veyance of  the  lots  to  his  co-defendants,  but  denies  that  the  same  was 
made  to  secure  the  pajrment  of  a  pre-existing  indebtedness;  alleges  that 
the  sale  to  them  was  absolute,  and  in  consideration  of  $1,350,  fully 
paid  by  them  to  him,  at  and  before  the  sale. 

Amasa  Wright,  Webster  and  Deming,  in  a  joint  answer,  admit  the 
sale  to  Temple,  the  execution  of  the  certificate  and  notes,  the  making 
of  the  report,  the  issuing  of  the  patents,  the  conveyance  to  John  S. 
Wright,  and  the  conveyance  by  him  to  them,  as  charged  in  the  bill; 
they  deny  that  the  lots  were  conveyed  to  them  to  secure  the  payment 
of  a  pre-existing  indebtedness,  but  insist  that  the  sale  was  absolute, 
and  in  consideration  of  $1,350,  fully  paid  by  them  before  and  at  the 
time  of  the  conveyance;  they  deny  that  at  the  time  of  the  conveyance 
to  them,  they  had  any  knowledge,  notice  or  information  that  the  pur- 
chase money  was  unpaid,  and  insist  that  they  were  iona  fide  purchasers 
for  a  full  consideration. 

Eeplications  were  filed  to  the  answers.  The  bill  was  taken  for  con- 
fessed against  Temple,  Saltonstall,  Stewart  and  Goodrich.  No  proof 
was  taken  by  any  of  the  parties.  On  the  hearing,  the  court  decreed 
that  Stewart  and  Goodrich  pay  to  the  complainants  $3,650  29  —  the 
amount  due  on  the  notes;  that  Saltonstall  pay  the  same  pro  rata  out 
of  the  assets  of  Temple  in  his  hands;  that  lots  four,  ten,  eleven  and 
twelve,  be  sold,  to  satisfy  the  amount  found  due;  and  that  so  much  of 
the  bill  as  claims  relief  against  the  remaining  lots  be  dismissed.  To 
reverse  this  part  of  the  decree,  the  complainants  prosecuted  a  writ  of 
error. 

The  issuing  of  the  patents  vested  the  legal  title  to  the  lots  in  Tem- 
ple. The  state  thereby  parted  with  the  title — the  delivery  of  the  pat- 
ents to  the  school  commissioner,  from  whom  the  treasurer  of  the 
township  must  have  received  them,  being  a  valid  delivery  to  the  pur- 
chaser. Tlie  People  v.  The  Auditor,  2  Scammon,  567.  The  subse- 
quent conveyance  by  Temple  to  John  S.  Wright  inured  to  the  benefit 
of  the  grantees  of  the  latter.     Kev.  Laws  of  1833,  page  131,  sec.  7. 

If  this  was  an  ordinary  case  of  the  sale  of  land,  there  would  not 
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be  the  slightest  pretence  for  insisting  that  the  complainants 
|"*606]*had  any  lien  on  the  lots,  for  the  payment  of  the  purchase 

money.  The  payment  of  the  price  was  secured  by  the  joint 
notes  of  the  purchaser  and  two  other  persons.  The  principle  is  now 
too  well  established  to  require  discussion,  that  where  the  vendor  parts 
with  the  legal  estate  and  takes  security,  other  than  the  personal  lia- 
bility of  the  vendee,  for  the  payment  of  the  purchase  money,  he 
thereby  waives  his  lien  on  the  land.  The  taking  of  the  obligation  of 
the  purchaser,  secured  by  a  third  person,  amounts  to  an  extinguish- 
ment of  any  implied  lien  on  the  land.  In  such  case,  the  seller  is  con- 
sidered as  relying  on  the  security  taken,  and  not  on  the  land,  for  the 
payment  of  the  consideration.  See  Co7iover  v.  Warren,  1  Gilman, 
498,  and  the  cases  there  cited.  But,  it  is  insisted,  that  this  case  is  not 
within  the  operation  of  this  principle.  It  is  contended,  inasmuch  as 
the  school  commissioner  was  required  by  statute  to  take  a  mortgage  on 
the  premises,  to  secure  the  payment  of  the  purchase  money,  that  he 
could  not,  by  omitting  to  perform  that  duty,  waive  the  lien;  and,  con- 
sequently, that  the  purchaser  and  his  grantees,  being  chargeable  with 
a  knowledge  of  the  law,  could  not  acquire  an  indefeasible  estate  in  the 
land,  until  the  consideration  should  be  fully  paid.  The  act  of  January 
12th,  1833,  under  which  the  sale  was  made,  provided,  that  whenever 
the  inhabitants  of  a  tovmship  should  represent  to  the  school  commis- 
sioner that  their  interest  would  be  promoted  by  selling  the  school  sec- 
tion on  a  credit,  it  should  '^  be  the  duty  of  the  commissioner  to  sell 
said  lands,  on  a  credit  of  one,  two  and  three  years,  the  purchaser  giv- 
ing a  mortgage  on  the  lands,  and  good  personal  security,  for  the  pay- 
ment of  the  purchase  money." 

Whether  it  was  in  the  power  of  the  school  commissioner  to  dispense 
with  this  requisition  of  the  statute,  so  as  to  transfer  the  land  to  the 
purchaser  divested  of  any  lien  for  the  payment  of  the  purchase  money, 
is  a  question  not  now  necessary  to  be  determined,  as  we  are  inclined  to 
take  another  view  of  the  case,  which,  if  correct,  fully  disposes  of  it. 
Assuming  that  the  complainants  once  had  the  right  to  resort  directly 
to  the  land,  for  the  payment  of  the  purchase  money,  we  are  of  the 
opinion  that  the  application  to  enforce  the  right  comes  too  late.  The 
whole  of  the  purchase  money  became  due  in  May,  1838,  and  no  steps 

were  taken  to  coerce  its  payment,  by  proceedings  to  subject  the 
[*607]land  to  sale,  until  October,  1845 — more  than  seven  years  *inter- 

vening  between  the  accruing  of  the  right,  and  the  resort  to  any 
remedy  for  the  purpose  of  enforcing  it.  These  secret  liens  on  real 
estate,  because  generally  in  point  of  fact  —  however  it  may  be  in  legal 
contemplation  —  unknown  to  the  parties  to  be  affected  by  them,  are 
often  productive  of  much  injustice,  and  ought  not  to  be  encouraged. 
Courts  should  not  lend  their  aid  to  enforce  them,  as  against  third  per- 
sons, except  in  clear  cases,  and  where  creditors  have  not  been  guilty  of 
any  laches  in  asserting  them.  If  a  vendor  fails  to  institute  proceedings 
to  enforce  an  implied  lien,  within  a  reasonable  time  after  his  right  to 
do  so  attaches,  the  presumption  should  be  indulged,  that  he  relied 
exclusively  on  his  other  remedies  to  recover  the  purchase  money,  and 
therefore  abandoned  or  waived  his  lien  on  the  land.  After  such  a 
lapse  of  time,  as  in  this  case,  parties  who  become  interested  in  the  land 
subsequent  to  the  original  sale,  have  a  right  to  conclude,  and  act 
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accordingly,  that  the  vendor  was  either  satisfied  with  his  other  security, 
or  had  actually  received  payment.  They  ought  not,  after  such  a  length 
of  time  has  elapsed,  without  any  effort  on  the  j)art  of  the  vendor  to 
charge  the  land  with  the  payment  of  the  purchase  money,  to  be 
molested  or  disturbed  in  the  enjoyment  of  property  honestly  acquired, 
and  for  which  they  have  paid  a  full  consideration.  There  must 
be  a  time  when  they  may  repose  with  some  degree  of  security  upon 
their  titles.  The  most  serious  consequences  would  result  to  credi- 
tors and  purchasers,  if  a  vendor  was  to  be  permitted,  after  remain- 
ing passive  for  years,  to  set  up  and  enforce  a  lien,  which  had  its 
origin  in  a  mere  presumption  of  the  law,  and  not  in  virtue  of  any  con- 
tract between  the  parties  to  the  sale.  The  whole  doctrine  of  implied 
liens  is  of  very  questionable  policy.  As  respects  third  persons,  it 
ought  not  in  any  wise  to  be  extended  or  enlarged.  If  vendors  are  not 
vigilant  in  the  assertion  of  rights  of  this  character,  they  do  not  deserve, 
nor  should  they  receive  any  favor  or  assistance  at  the  hands  of  the 
courts.  There  is  no  good  reason  for  allowing  them  the  same  period  of 
time  in  which  to  enforce  an  implied  lien,  that  the  law  gives  them  in 
the  case  of  liens  created  by  the  express  act  of  the  parties.  The  two 
classes  of  liens  ought  not  to  be  put  on  the  same  footing.  There  is  a 
material  distinction  between  them,  and  there  is  a  manifest  propriety  in 
recognizing  the  distinction  in  enforcing  them.  The  one  is  implied 
by  the  law,  and  rests  in  parol,  and  about  the  existence  and 
*extent  of  which  parties  may  well  be  mistaken;  the  other  orig-[*608] 
inates  in  positive  contract,  is  evidenced  by  writing,  and  free  from 
all  doubt  and  uncertainty.  No  possible  injury  can  result  to  the  ven- 
dor of  real  estate,  in  requiring  him  to  enforce  an  implied  lien  witliiu 
a  reasonable  time.  He  has  the  right  on  the  sale  of  the  land,  to  exact 
security,  respecting  which  no  qu.estion  can  arise.  -If  he  neglects  to  do 
this,  and  instead  thereof  relies  upon  an  implied  lien,  from  the  very 
nature  of  which,  creditors  and  purchasers  are  liable  to  be  surprised  and 
deceived,  he  can  not  complain  if  the  courts  refuse  him  any  assistance 
in  enforcing  it,  after  a  reasonable  time  has  been  allowed  him  to  assert 
his  rights.  He  is  the  cause  of  the  difficulty  in  the  first  instance,  and 
he  should  not  be  permitted  to  increase  it,  by  remaining  silent  and 
inactive,  and  thereby  lulling  others  into  a  false  security.  In  the  pres- 
ent case,  aside  from  the  legal  presumption,  it  is  very  evident  that  the 
parties  to  the  original  sale  never  intended  to  reserve  any  lien  on  the 
land,  to  secure  the  payment  of  the  purchase  money;  and  it  is  equally 
evident,  that  John  S.  Wright  and  the  present  owners  believed  that 
they  were  acquiring  an  indefeasible  estate  in  the  land.  We  can  hardly 
believe  that  they  would  have  purchased  the  land,  and  made  full  pay- 
ment therefor,  if  they  had  for  one  monent  supposed  the  orignal  j^ur- 
chase  money  was  a  charge  on  the  land.  There  is  certainly  no  equity  in 
compelling  them,  at  this  late  day,  to  pay  off  that  purchase  money,  in 
order  to  save  the  laud.  The  fault  is  in  the  complainants,  in  sleeping 
on  their  rights.  If  they  had  pursued  their  remedy  against  the  land  in 
due  time,  Wright  and  his  grantees  might  have  reimbursed  themselves 
for  the  loss  of  the  estate,  by  proceeding  against  Temple  for  a  breach 
of  the  covenants  contained  in  his  deed.  It  may  be,  that  he  was 
then  solvent,  and  fully  able  to  pay  the  notes,  or  respond  to  them  in 
damages  on  his  covenant  of  warranty.  But  they  would  now  be  with- 
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out  remedy  against  him,  in  consequence  of  his  discharge  from  liability 
by  the  decree  in  bankruptcy.  If  they  were  now  to  pay  off  and  dis- 
charge the  claim,  a  substitution  to  the  rights  of  the  complainants,  if 
allowable,  would  not  avail  them,  for  the  sureties  to  notes  are  irrespon- 
sible. But  this  is  not  as  strong  a  case  as  many  others  that  would  arise, 
if  the  principle  was  to  be  admitted,  that  a  vendor  might  pursue  his 
remedy  for  the  enforcement  of  an  implied  lien,  at  any  time  within  twenty 

years  —  the  time  when  the  law  raises  the  presumption  that  a 
[*609]*mortgage  has  been  paid;  and  the  vender  must  be  allowed  that 

length  of  time  to  prosecute  his  remedy,  if  no  distinction  is  to 
be  made  between  express  and  implied  liens.  The  rule  to  be  laid  down 
must  be  general,  and  applicable  to  all  cases  depending  on  the  same 
principles,  although  differing  in  many  of  the  circumstances  surround- 
ing them.  Cases  would  be  very  likely  to  arise,  where  parties  had  pur- 
chased lands  and  paid  a  full  and  adequate  consideration,  with  notice 
that  the  purchase  money  of  a  prior  sale  was  unpaid,  but  without  any 
actual  knowledge  that  a  lien  was  reserved  or  relied  on  for  its  payment, 
and  who  had  gone  on  in  good  faith  and  made  valuable  improvements, 
which,  together  with  the  lands,  would  be  swept  away  from  them  at 
the  end  of  twelve  or  fifteen  years,  by  the  first  vendor  asserting  a  lien, 
of  which  he,  although  residing  in  the  immediate  vicinity  and  cogni- 
zant of  all  the  facts,  had  hitherto  remained  profoundly  silent.  It  is  not 
a  sufficient  answer  to  say,  that  the  purchasers  were  bound  to  know  the 
law,  and  it  was  their  own  fault  if  they  purchased  and  improved  the 
lands,  under  such  circumstances.  In  my  judgment,  it  would  be  far 
better  to  overrule  the  doctrine  of  implied  liens  altogether,  than  to 
suffer  such  injustice  to  be  perpetrated,  and  that,  too,  through  the 
medium  of  courts  of  equity,  which,  it  is  said,  delight  in  justice,  and 
reprobate  iniquity.  The  rules  applicable  to  real  estate  ought  to  be 
clearly  defined,  and  capable  of  being  easily  understood,  so  that  there 
may  be  some  security  and  stability  in  the  titles  to  estates.  This  ought 
to  be  a  favorite  object  of  the  law.  Whatever  has  a  contrary  tendency 
should  be  discountenanced.  If  estates  are  to  be  affected  by  secret 
liens,  those  claiming  any  benefit  under  them,  ought,  at  least,  to  be 
active  in  making  known  their  rights,  and  diligent  m  enforcing  them. 
The  complainants  show  no  excuse  for  the  long  delay  in  asserting  their 
claim  against  the  land.  It  is  true,  that,  shortly  after  the  last  note 
became  due,  they  caused  payment  to  be  demanded  of  John  S.  Wright, 
who  had  previously  sold  the  land  and  received  full  payment  of  the 
price;  but  there  is  no  proof,  if  indeed  they  would  help  their  case,  that 
they  ever  insisted  on  payment  from  his  grantees  or  even  notified  them 
that  they  relied  on  a  lien. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed, 

[*610]  *IsAAc  Cook  v.  Jacob  Miller. 

Appeal  from  Cooh  County  Court  of  Common  Pleas. 

1.  Attachment — levy  on  stranger's  property.  In  an  action  of  trespass  against 
a  sheriff,  for  levying  upon  property,  lie  can  not  defend,  by  showing  that  he  made 
the  levy  by  virtue  of  an  attachment  against  other  parties,  supposed  to  be  the  own- 

CiTED— Pease  v.  Anderson,  44  111.,  318. 
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ers  of  tlie  property,  and  that  the  plaintiff  was  a  fraudulent  purchaser,  unless  he 
shows  that  the  plaintiffs  in  the  attachment  were  creditors. 

2.  Trespass — wrongful  attacliment.  In  a  defence  of  this  character,  the  oflficer 
need  not  plead  the  judgment,  but  may  show  on  the  trial  that  a  judgment  had  been 
obtained.  But,  the  process  under  which  the  sheriff  made  his  levy  must  be  clearly 
and  distinctly  described,  so  as  to  furnish  such  information  as  will  enable  the 
plaintiff  in  the  suit  to  ascertain  what  is  relied  upon. 

3.  Notice — of  matter  in  defence.  The  amendment  of  notice  of  special  matters 
of  defence  under  the  general  issue,  in  place  of  special  pleas,  is  matter  of  discretion 
in  the  trial  court. 

This  was  an  action  of  trespass  de  bonis  asportatis,  brought  by  the 
appellee,  in  the  Cook  county  court  of  common  pleas.  The  appellant 
pleaded  the  general  issue,  and  gave  notice  therewith  of  his  defence. 
The  appellant  Justified  the  taking  of  the  property,  by  virtue  of  an 
attachment  and  an  execution,  issued  against  Miller  and  Clements,  and 
that  the  sale  of  the  goods  from  them  to  the  appellee  was  fraudulent 
and  void.  On  the  trial  of  the  cause,  the  appellant  ofiiered  the  execu- 
tion against  Miller  and  Clements,  in  proof,  as  a  part  of  his  defence. 
The  appellee  objected  to  the  admission  of  the  execution  in  evidence, 
because  the  notice  of  special  matter  did  not  show  from  what  court  the 
execution  emanated,  and  the  court  below  sustained  the  objection.  The 
appellant  then  moved  the  court  for  leave  to  amend  his  notice;  which 
motion  was  denied.  The  cause  was  heard  before  a  Jury,  Spring,  Judge, 
presiding,  at  the  February  term,  a.  d.  1850,  and  a  verdict  and  Judg- 
ment was  rendered  against  the  appellant,  for  the  sum  of  $3,236  23. 
The  errors  complained  of,  were  the  excluding  of  the  execution,  and 
the  refusal  to  allow  the  defendant  below  to  amend  his  notice  of  the 
special  matter  relied  on. 

B.  S.  Morris  and  E.  S.  Blackwell,  for  appellant.  Arnold  & 
Lay  and  N.  H.  Purple,  for  appellee. 

Caton,  J.  The  question  of  fraud  is  not  before  us,  nor  was  it  prop- 
erly before  the  Jury  in  the  court  below.  As  between  the  parties  to  the 
sale,  the  transfer  was  unquestionably  good,  and  as  the  evidence 
offered  by  the  sheriff,  tending  to  show  that  he  acted  *for  and[*611] 
represented  creditors  of  Miller  and  Clements,  having  been  ruled 
out,  there  was  nothing  left  which  could  authorize  the  Jury  to  find  that 
the  transfer  was  made  to  defraud  creditors.  The  principal  question, 
then,  which  is  properly  presented,  is,  did  the  court  err  in  rejecting  this 
evidence.  Beach,  the  deputy  sheriff,  testified  that  he  levied  upon  the 
building  and  goods,  by  virtue  of  an  attachment  and  an  execution.  The 
attachment  was  admitted  in  evidence;  but  as  the  plaintiffs  in  attach- 
ment obtained  no  Judgment,  there  is  nothing  to  show  that  they  were 
creditors,  and  under  them  the  sheriff  could  not  insist  upon  the  fraud. 
The  attachment,  then,  may  be  laid  out  of  the  question.  The  bill  of 
exceptions  further  states;  "  on  cross-examination,  Beach  was  requested 
to  produce  the  execution  issued  on  behalf  of  Yelveston  and  Fellows, 
which  he  produced,  and  the  defendant  offered  the  same  in  evidence;  to 
the  reading  of  which  the  plaintiff  objected;  and  the  court  sustained  the 
objection,  on  the  ground  of  the  insufficiency  of  the  notice  under  which 
it  was  offered;  to  which  opinion  of  the  court  the  plaintiff  excepted." 
The  sufficiency  of  the  notice  is  thus  directly  presented.  The  notice 
states,  that  Yelveston  and  Fellows,  "  at  the  June  term  of  the  year  1848, 
obtained  a  Judgment  against  the  said  Augustus  Miller  and  JDaniel  R. 
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Clements,  for  the  sum  of  $1,309  92  damages,  and  $5  68  costs,  as  taxed 
by  the  clerk  of  said  court;  upon  which  judgment  execution  was  duly 
issued,  and  placed  in  the  defendant's  hands,  to  be  executed,  as  sheriff 
of  said  county,"  etc.  It  was  objected,  that  neither  the  judgment  nor 
the  execution  was  sufficiently  described  in  the  notice.  As  to  the  judg- 
ment, it  is  well  settled  that  it  was  not  necessary  for  the  defendant  to 
state  in  his  notice  that  any  judgment  existed.  The  notice  avers,  that 
in  obedience  to  the  command  of  the  execution,  the  sheriff  took  the : 
property  from  the  defendants  in  the  execution,  to  satisfy  the  same, 
and  that  it  was  their  property.  This  was  certainly  sufficient,  in  the , 
first  instance,  to  justify  the  sheriff,  if  the  execution  was  sufficiently 
described,  and  the  existence  of  the  judgment  was  wholly  immaterial, 
till  it  becanie  necessary  to  impeach  the  sale  from  Miller  and  Clements 
to  Jacob  Miller,  as  being  fraudulent,  as  to  creditors.  Then,  and  not 
till  then,  was  the  sheriff  bound  to  produce  the  judgment,  in  order  to 
show  that  he  represented  creditors  who  had  a  right  to  complain  of  the 

fraud.     In  his  notice  he  was  not  bound,  nor  did  he  pretend  to 
[  *612]  *anticipate  the  sale  and  to  avoid  it.     This  was  new  matter,  which, 

for  the  first  time,  appeared  in  the  evidence,  not  having  been 
noticed  in  the  plaintiff's  pleadings,  and,  necessarily,  the  defendant 
would  have  a  right  to  go  behind  his  pleadings  with  his  evidence,  to 
meet  and  rebut  the  sale.  Even  in  case  of  a  special  plea  of  justification, 
it  is  not  necessary  for  the  officer  to  plead  the  judgment.  Jackson  v. 
Hohson,  4  Scam.,  411.  But  we  think  the  notice  did  not  describe  the 
execution  with  sufficient  certainty.  Although  the  date  of  the  execu- 
tion is  not  given,  yet  that  might  have  been  dispensed  with,  had  the 
notice  stated  out  of  what  court  or  by  what  authority  it  issued.  Any 
execution,  emanating  even  from  a  foreign  court,  or  issued  by  an  officer 
or  individual  having  no  authority  to  issue  an  execution  in  any  case, 
might  have  been  produced  under  this  notice;  and,  indeed,  there  is 
nothing  in  this  whole  record  to  show  that  such  was  not  the  character  of 
the  execution  that  was  offered.  JSTor  is  there  any  thing  in  the  notice 
pointing  the  plaintiff  to  any  source  of  information,  where  he  might 
have  ascertained  what  judgment  and  execution  were  relied  upon.  Had 
Miller  and  Clements  been  the  parties,  and  the  notice  given  to  them, 
we  should  be  inclined  to  hold  the  notice  sufficient;  for  they  might  rea- 
sonably be  supposed  to  know  what  judgment  and  execution  were  refer- 
red to;  and  this  would  be  going  quite  as  far  as  any  court  has  gone,  to 
whose  decisions  we  have  been  referred.  With  a  disposition  to  go  as 
far  as  possible  in  favor  of  these  notices,  which  have  been  introduced 
by  the  legislature,  to  avoid  the  technicalities  of  special  pleadings,  yet 
we  must  either  dispense  with  all  notice  whatever,  or  hold  that  it  must 
substantially  advise  the  party  of  the  facts  relied  upon  in  defence,  or, 
at  least,  it  must  furnish  him  with  such  information  as,  by  the  exercise 
of  reasonable  prudence  and  diligence,  will  enable  him  to  ascertain  pre- 
cisely what  is  relied  upon.  Every  thing  stated  in  this  notice  may  be 
strictly  true,  and  yet  the  sheriff  not  be  justified.  For  aught  that 
appears,  this  execution  may  have  furnished  the  officer  with  no  more 
justification  than  a  blank  piece  of  paper.  It  is  not  even  stated  that  it 
was  a  valid  execution,  nor  was  the  plaintiff  furnished  with  the  means 
of  ascertaining  whether  it  were  valid  or  not.  For  aught  that  we  can 
see,  the  court  might,  with  propriety,  have  allowed  the  party  to  have 
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amended  the  notice,  even  upon  the  trial,  iipon  just  and  reasonable 
terms;  but  this  was  matter  of  discretion,   and,   according  to 
*the  uniform  decision  of  this  and  all  other  courts,  we  can  not[*613] 
review  that  decision  here. 

It  may  not  be  improper  to  remark,  that  notwithstanding  the  exe- 
cution was  ruled  out,  still  the  question  of  fraud  seems  to  have  been 
gone  into  on  the  trial,  and  was  submitted  to  the  jury,  precisely  as  if 
the  proper  foundation  had  been  laid  by  the  introduction  of  the  judg- 
ment and  execution,  and  upon  a  full  investigation  of  the  evidence,  the 
jury  found  that  the  sale  was  iona  fide,  and  not  in  fraud  of  creditors; 
and  we  do  not  think  there  was  such  evidence  of  fraud  as  would  justify 
us  in  disturbing  the  verdict,  even  if  that  question  were  properly  be- 
fore us. 

The  judgment  of  the  circuit  court  is  afl&rmed,  with  costs. 

Judgment  affirmed. 

David    Geeen,    administrator   of   William    Stadden,    deceased,    v. 

George  Mann. 

Appeal  from  La  Salle. 

1.  Damages — measure  of.  A  rented  to  B  a  mill,  for  three  years,  and  agreed  to 
put  in  operation  two  additional  runs  of  stones,  with  machinery,  bolts,  etc.,  which 
was  defectively  done.  B  brought  suit,  alleging  a  breach  of  this  agreement. 
Held,  that  the  true  measure  of  damages  in  this  case  was,  the  value  of  the  use  of 
that  portion  of  the  machinery  which  A  had  contracted  to  furnish,  and  which,  by 
reason  of  his  failure  to  do,  B  was  unable  to  enjoy. (1) 

Cited — Butler  v.    Mehrling,   15   111.,  ces,  situation  and  intention  of  the  par- 

488;  Chi.  &  R.  I.  R.  R.  Co.  v.  Ward,  16  ties  and  the  use  of  the  property,  or  thing, 

111.,  522;  Gal.  &  Chi.  R.   R.  Co.  v.  Rae,  bargained  for  are  to  be  respected  and 

18  111.,  488;  Priestly  v.  N.  Ind.   &  Chi.  have  full  weight  in  determining  what 

R.   R.   Co.,  26   111.,  205;  Phelan  ■;;.   An-  the  legitimate  damages  resulting  from 

drews,   52  111.,  486;  Benton  v.  Fay,  64  the  breach  are.     In  cases  of  contract  and 

111.,  417;  West.   Un.  Tel.  Co.  v.  Martin,  covenant  the  damages  resulting  from  the 

9  Bradw. ,  587.  natural  and  proximate  consequences  are 

(1)  On  breach  of  contract  the  law  to  be  allowed.  In  estimating  the  dam- 
awards  only  such  damages  as  are,  ma-  ages,  in  such  cases  the  court  and  jury 
terially  and  proximately,  the  consequen-  are  to  look  to  the  nature  and  terms  of 
ces  of  the  breach  complained  of,  Hevdtt  the  undertaking,  the  thing  to  be  done, 
V.  Walker,  2  Bradw.,  490,  a  fair  expla-  how  it  was  expected  and  intended  the 
nation  of  which  rule  is  that  every  defen-  parties  should  enjoy  that  which  they 
dant  is  to  be  held  liable  for  all  those  had  bargained  for  and  how  they  were 
consequences  which  might  have  been  to  be  and  would  be  benefitted  by  per- 
foreseen  and  expected,  as  the  results  of  formance  or  damnified  by  a  breach  of 
his  conduct,  Flints.  Tol.,  P.  &  W.  R'y  the  particular  engagement,  under  the 
Co.,  59  111.,  349;  Herrick«.  Gary,  65  111.,  particular  circumstances  and,  from  a 
101;  i.  e.,  damages.  In  such  case,  are  to  view  of  the  whole  case,  the  court  or  jury 
be  compensatory  only,  Hayes  v.  Moyni-  may  trace  up,  to  the  breach,  all  the  al- 
han,  52  111.,  423;  a  party  can  not  be  held  leged  injury  that  is  consequent  on  the 
responsible  for  injuries  which  could  not,  state  of  the  case,  according  to  its  nature, 
reasonably,  have  been  foreseen  or  con-  Chi.  &  R.  I.  R.  R.  Co.  v.  Ward,  16  111., 
templated  as  the  result  of  default,  Phil-  522.  Thus,  on  breach  of  contract,  by 
lips  V.  Dickersou,  85  111.,  11.  Probable  failure  to  make  repairs,  the  rule  will 
profits  and  all  prospective  or  speculative  give  the  cost  of  repair  or  what  the  cost 
damages  are  no  part  of  damages,  01m-  of  the  labor  to  make  them  will  amount 
stead  V.  Burke,  25  111.,  86;  Chi.  &  R.  I.  to,  Chi.  &  R.  I.  R.  R.  Co.  v.  Ward,  16 
R.  R.  Co.  V.  Ward,  16  111.,  522;  Moline  111.,  522.  There  can  be  no  recovery  of 
W.  P.  Co.  V.  Waters,  10  Bradw.,  159.  the  sum  which  might  have  been  made 

In  all  cases  the  particular  circumstan-  by  the  machinery  during  the  period  of 
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Mann  brought  suit  in  the  La  Salle  circuit  court  against  Green,  as 
administrator  of  William  Stadden,  alleging  that  by  a  certain  agi-ee- 
ment,  in  writing,  between  himself  and  Stadden,  on  the  22d  August, 
1844,  Stadden  rented  to  Mann  his  flouring  mill,  for  the  term  of  three 
years,  Stadden  binding  himself  "to  put  into  operation  two  more  runs 
-of  stones,  with  the  necessary  machinery  for  manufacturing  flour,  with 
a  bolt  for  country  work  or  middlings,  within  the  first  year — the  work 
to  be  done  as  substantial  and  with  sufficient  power  to  grind  as  fast  as 
those  already  at  work,  etc.,  etc.,^^  which  it  was  averred  he  had  neg- 
lected to  do,  except  in  an  imperfect  and  incomplete  manner;  and  dam- 
ages were  claimed  for  the  breach  of  contract.  Several  pleas  were  filed, 
and  the  issues  came  on  for  trial  before  Spring,  judge,  and  a  Jury,  at 
November  term,  1849,  of  the  La  Salle  circuit  court.  A  verdict 
[*614]and  judgment  were  rendered  for  *$250  damages.  The  defen- 
dant below  prayed  this  appeal.  The  points  raised  are  explicitly 
stated  in  the  opinion  of  the  court. 

N.  n.  Purple  and  Glover  &  Cook,  for  appellant.  E.  S.  Leland, 
for  appellee. 

Trumbull,  J.  Stadden  rented  to  Mann  his  flouring  mill,  for  three 
years,  for  which  the  latter  agreed  to  pay  $1,200  rent,  for  the  first,  and 
$1,700  for  each  subsequent  year.  The  lease  contained  an  agreement 
by  Stadden,  "to  put  into  operation  two  more  runs  of  stones,  with  the 
necessary  machinery,  for  manufacturing  flour,  with  a  bolt  for  country 
work  or  middlings,  within  the  first  year — the  work  to  be  done  as  sub- 
stantial and  with  sufiicient  power  to  grind  as  fast  as  those  already  at 
work.^^  Mann  brought  suit,  alleging  a  breach  of  the  foregoing  stipu- 
lation for  improvements.  The  evidence  shows,  that  Stadden  put  the 
two  additional  runs  of  stone  into  the  mill,  but  it  also  shows,  that  there 
Avas  some  defect  in  the  bolt,  and  that  the  main  wheel  was  not  strong 
enough  to  drive  more  than  one  of  the  new  run  of  stone  at  a  time; 
also,  that  the  deficiency,  both  in  the  wheel  and  bolt,  could  have  been 
repaired  at  an  expense  not  exceeding  one  hundred  and  twenty  dollars. 
The  jury  found  a  verdict  for  the  plaintiff  below;  and  the  only  point 
in  controversy  is  as  to  the  measure  of  damages. 

delay  of  performance,  unless  it  be  shown  furnished  and  such  as  the  contract  re- 
there  were  outstanding  contracts  the  quired,  with  recompense,  for  the  loss  of 
profits  on  which  were  lost  by  reason  of  use  while  the  defective  machinery  is 
the  delay,  Frazier  «.  Smith,  60  111.,  145.  being  replaced,  Strawn  v.  Cogswell,  28 
If  there  be  an  unreasonable  delay  in  per-  111.,  457,  with  cost  of  repair,  if  repara- 
formance  of  a  contract  to  build  a  house,  tion  is  necessary,  Phelan  v.  Andrews,  53 
the  owner  may  recover  the  rental  value  111.,  486.  In  case  of  delay  of  delivery 
of  the  premises  during  the  period  of  de-  of  machinery,  the  purchaser  having 
lay,  Korf  v.  Kull,  70  111.,  421.  If  there  erected  a  suitable  building  in  which  to 
be  a  failure  to  furnish  machinery  for  a  place  and  use  it,  recovery  will  be  for  a 
steam  mill  the  owner  will,  in  like  man-  fair  rent  for  the  use  of  the  building  and 
ner,  be  compensated  by  a  reasonable  machinery  while  it  should  be  lying  idle, 
rent  or  use  of  it,  including  the  decay  of  as  if  it  were  in  iise,  Benton  v.  Fay,  64 
material,  the  speculative  profits  being  111.,  417,  and  against  a  common  carrier 
excluded,  Chi.  &  R.  I.  R.  R.  Co.  v.  Ward,  who  fails  to  deliver  machinery  in  a 
16  111.,  522.  So,  where  the  contract  is  reasonable  time  will  be  charged  the 
to  furnish  machinery  and  such  as  is  not  value  of  the  use  during  the  period  of 
according  to  the  contract  is  delivered,  improper  detention.  Priestly  v.  N.  Ind. 
the  measure  of  damage  will  be  the  dif-  etc.  R.  R,  Co.,  26  111.,  205. 
ference,  in  value,  between  the  article 
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The  court  instructed  the  Jury,  that  if  Stadden  did  not  comply  with 
his  contract,  "  they  should  allow  the  plaintiff  such  an  amount  of  dam- 
ages as  are  the  immediate  consequence  of  non-performance  on  the  part 
of  said  Stadden,  and  such  as  would  probably  have  been  contemplated 
by  the  parties  as  the  consequence  of  said  non-performance;"  and  re- 
fused to  instruct,  "that  the  plaintiff's  damages  would  only  be  the 
necessary  expenses  of  repairing  said  Avheel  and  bolt,  the  value  of  the 
use  of  the  machinery  which  would  be  suspended  by  the  process  of  re- 
pairing, the  necessary  inconvenience  and  trouble  attending  the  same, 
and  the  interest  upon  such  necessary  expenditures,  provided  the  jury 
shall  also  believe,  from  the  evidence,  that  such  repairs  could  have  been 
made  at  a  small  expense,  compared  to  the  cost  of  the  whole  ma- 
chinery, or  by  the  exercise  of  reasonable  exertion  on  the  part  of  the 
plaintiff. '^ 

*The  instruction  refused  by  the  court  assumes  that  it  was  the[*615] 
duty  of  Mann  to  have  perfected  the  improvements  which  Stad- 
den had  undertaken  to  make,  provided  it  could  have  been  done  at  a 
small  expense,  compared  to  the  cost  of  the  whole  work;  and  several 
authorities  are  referred  to,  as  sustaining  this  position.  We  have 
examined  the  cases  referred  to,  and  do  not  think  they  sustain  the 
position  contended  for.  In  the  case  of  Thompson  v.  SJiattuck,  2  Met., 
615,  the  plaintiff  brought  suit  on  an  agreement  to  keep  one-half  of  a 
mill-dam  in  repair.  The  court  held,  that  as  plaintiff  was  bound  to 
repair  one-half  the  dam,  he  had  the  right,  upon  the  refusal  of  the 
other  party  to  aid,  to  make  the  whole  repairs  at  once.  If  he  delayed 
it  was  his  own  fault;  and  that  having  gone  on  and  made  the  repairs, 
he  was  only  entitled  to  recover  half  the  expense  of  making  them.  The 
case  of  Blancliard  v.  Ely,  21  Wend.,  342,  decides,  that  in  an  action 
to  recover  the  stipulated  price  for  building  a  steamboat,  the  jury  were 
only  authorized  to  deduct  from  the  amount  due  the  plaintiff,  such  sum 
as  would  be  equal  to  the  expenses  necessarily  incurred  by  the  defen- 
dants in  remedying  such  defects  as  existed  in  the  boat  or  machinery. 
In  this  case,  the  defendants  had  accepted  the  boat  before  she  was 
entirely  finished,  and  at  their  own  expense  had  gone  on  and  made  the 
necessary  alterations.  Neither  of  these  cases  is  like  the  present,  for 
in  both  the  party  seeking  to  recover  damages  for  the  breach  of  contract 
had  gone  on  and  made  the  repairs  which  the  other  had  contracted  to 
do.  Not  so  in  this  case.  Mann  did  not  proceed  to  remedy  the  defects 
which  existed  by  reason  of  a  failure  on  the  part  of  Stadden  to  perform 
his  contract.  Had  he  done  so,  it  is  probable  that  he  could  only  have 
recovered  the  expense  he  was  put  to  in  remedying  the  defects.  But 
he  was  under  no  obligation  to  perform  Stadden's  contract  for  him,  and 
not  having  done  so,  it  is  right  that  Stadden's  estate  should  2)ay  the 
damages  immediately  resulting  from  the  breach  of  contract.  In  the 
case  in  2  Metcalf,  the  plaintiff  Avas  equally  bound  with  the  defendant 
to  repair  the  dam.  Not  so  here.  As  a  general  rule,  a  tenant  has  no 
authority  to  make  permanent  repairs,  without  his  landlord's  consent, 
and  charge  him  Avith  the  expense.  We  do  not  mean  to  say,  that  Avhen 
a  party,  entitled  to  the  benefit  of  a  contract,  unreasonably  and  througli 
gross  negligence,  omits  to  do  some  trifling  acts,  which  would 
have  prevented  extensive  damage,  that  *he  is  not  bound  to  do[*G16] 
so.     Such  is  the  case  instanced  in  the  books,  where  a  man  enters 
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his  neighbor's  field  unlawfully,  and  leaves  the  gate  open.  If,  before 
the  owner  knows  it,  cattle  enter  and  destroy  the  crops,  the  trespasser 
is  responsible.  But  if  the  owner  sees  the  gate  open,  and  wilfully  oi 
obstinately,  or  through  gross  negligence,  leaves  it  open  all  summer, 
and  cattle  get  in,  it  is  his  own  folly.  It  may  be  difficult,  in  some  cases, 
to  determine  what  is  a  trifling  defect,  which  a  party,  acting  in  good 
faith,  ought  to  remedy,  when  his  neglect  to  do  so  will  occasion  con- 
siderable damage;  yet  this  is  clearly  not  such  a  case.  The  evidence 
tended  to  show  that  the  expense  of  remedying  the  defects  in  the  wheel 
and  bolt  would  have  been  $120  —  no  trifling  sum;  and  to  have  given 
the  instruction  asked,  in  such  a  case,  would  have  been  calculated  to 
mislead  the  jury,  and,  as  we  think,  clearly  erroneous. 

The  true  measure  of  damages,  in  this  case,  was  the  value  of  the  use 
of  that  portion  of  the  machinery  which  Stadden  had  contracted  to 
furnish,  and  which,  by  reason  of  his  failure  to  do,  Mann  was  unable 
to  enjoy.  Nor  is  there  any  such  difficulty  in  ascertaining  what  the 
damages  in  such  case  would  be,  as  has  been  imagined.  The  value  of 
the  use  of  a  run  of  stone  in  a  mill  is  as  easily  ascertained  as  the  value 
of  the  use  of  the  whole  mill,  and  in  an  action  to  recover  for  the  use 
and  occupation  of  a  mill,  we  do  not  apprehend  that  there  would  be 
any  difficulty  in  arriving  at  the  proper  amount  to  be  recovered.  It 
would  not  be  necessary  in  such  a  case  to  inquire,  as  has  been  supposed, 
the  price  of  wheat,  or  what  might  or  might  not  have  been  made  by 
the  lessee,  but  what  would  be  a  reasonable  rent  for  the  premises,  would 
be  the  only  subject  of  inquiry.  So  in  this  case.  Mann  agreed  to  pay 
11,700  a  year,  for  tfte  use  and  occupation  of  a  mill,  which  Stadden 
agreed  to  alter,  so  that  it  should  have  four  run  of  stone,  instead  of 
two;  the  additional  ones  to  be  equal  to  the  two  first.  Instead  of  doing 
this,  he  so  makes  the  improvements  that  one  run  of  stone  is  useless, 
without  an  expenditure  of  $120,  upon  the  wheel  and  bolt,  by  the 
lessee.  There  can  be  no  question  that  Mann  was  not  compelled  to 
make  that  expenditure,  and  that  he  was  entitled  to  recover  from 
Stadden's  estate,  not  speculative  damages,  such  as  the  loss  of  profits 
which  he  might  have  suffered  in  consequence  of  not  having  the  use  of 
one  of  the  runs  of  stone,  but  the  value  of  its  use,  that  is,  what  it 
[*617]*would  have  rented  for  during  the  time,  and  also  the  immediate 
damages  resulting  from  the  defective  bolt. 

The  instruction  given  to  the  jury  was  not  very  specific,  and  was, 
perhaps,  objectionable  on  that  account,  as  not  laying  down  any  partic- 
ular rule,  by  which  the  jury  were  to  be  governed  in  assessing  dam- 
ages. But  the  instruction  contains  a  proposition  that  is  strictly  legal; 
and  the  giving  an  abstract  proposition  of  law  as  an  instruction  to  a 
jury  is  no  error. 

The  whole  evidence  not  being  in  the  record,  we  can  not  determine 
what  the  recovery  should  have  been,  nor  upon  what  basis  the  jury  acted 
in  assessing  damages.  The  contrary  not  appearing,  the  presumption 
of  law  is,  that  they  adopted  the  correct  rule;  and  as  the  circuit  court 
committed  no  error  in  giving  or  refusing  instructions,  its  judgment 
must  be  affirmed. 

Judgment  affirmed. 
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Isaac  Cook  v.  Cynthia  Thayer. 

Appeal  from  Cook  County  Court  of  Common  Pleas. 

1.  Chattel  Mortgage  — possession  in  mortgagor.  A  chattel  mortgage,  duly 
acknowledged  and  recorded,  containing  a  provision  that  the  property  mortgaged 
may  continue  in  the  possession  of  the  mortgagor,  will,  if  made  in  good  faith,  to 
secure  an  honest  debt,  be  good  and  valid  against  creditors  and  purchasers,  for  the 
space  of  two  years  after  the  same  shall  have  been  recorded,  whether  the  debt  it  is 
designed  to  secure  them  becomes  due  or  not.  After  that  time,  it  ceases  to  be  valid 
against  creditors  and  purchasers,  unless  the  possession  of  the  property  is  trans- 
ferred to  the  mortgagee.  (1) 


(1)  R.  S.,  1874,  p.  711;  Cothran'sStat., 
ch.  95. 

A  chattel  mortgage,  bona  fide,  is  valid, 
if  recorded,  etc.,  for  two  years,  notwith- 
standing possession  remains  with  mort- 
gagor, if  the  mortgage  provides  that 
the  possession  shall  so  remain,  Davis  v. 
Ransom,  18  111.,  396;  as  where  the  mort- 
gage is  executed  for  a  valuable  consid- 
eration, the  object  being  legitimate;  i. 
e.,  to  secure  a  credit  or  a  just  debt, 
Thornton  v.  Davenport,  1  Scam.,  296. 
The  statute,  however,  deems  possession 
of  the  mortgagor  fraudulent  as  to  bona 
fide  creditors  and  purchasers  unless  such 
possession  is  provided  for  in  the  mort- 
gage and  where  possession  continues 
with  the  mortgage  after  default  of  pay- 
ment as  stipulated.  Constant  v.  Matte- 
son,  22111.,  546;  and,  in  respect  to  the 
property,  it  contemplates  the  retention 
of  possession  of  chattels  capable  of  de- 
scription and  identification  only,  and  not 
for  sale  and  disposition  in  the  course  of 
trade,  Davis  v.  Ransom,  18  111.,  396.  The 
right  of  possession  the  parties  to  the  se- 
curity have  a  right  to  limit  and  qualify 
in  the  mortgagor,  Prior  v.  White,  12 
111.,  261. 

To  render  the  security  valid,  as  against 
third  persons,  the  debtor  must  part  with 
all  right  to  appropriate  the  property  to 
his  own  use,  during  the  existence  of  the 
lien,  or  the  power  to  sell  it  and  appro- 
priate the  proceeds  of  the  sale  to  his  own 
use,  Greenebaum  v.  Wheeler,  90  111. 
296;  wherefore,  if  by  any  arrangement, 
express  or  implied,  the  mortgagee  per- 
mits mortgagor  to  continue  in  the  sale  of 
the  mortgaged  goods,  at  retail,  for  his 
own  benefit,  the  mortgage  will  be  of  no 
avail  as  against  a  judgment  creditor  or 
mortgagor,  Barnet  v.  Fergus,  51  111.,  352; 
Simons  v.  Jenkins,  76  111.,  479;  and,  as  to 
creditors  of  and  purchasers  from  the 
mortgagor  and,  though  the  mortgage  be 
fair  on  its  face,  if,  soon  after  the  execu- 
tion of  the  security,  mortgagee  gives 
written  permission  to  mortgagor  to  sell 
the  goods  in  the  usual  course  of  business. 
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but,  to  hold  the  proceeds  as  agent  for 
mortgagor  and  such  sales  are  made,  the 
instrument  will  be  invalidated,  as  to  such 
bona  fide  creditors  and  purchasers,  and 
the  goods  will  be  liable  to  respond  for 
indebtedness  of  the  mortgagor.  Dunning 
V.  Mead,  90  111.,  376;  so,  also,  in  a  case 
where  mortgagee  gave  written  license 
to  manufacture  the  mortgaged  property 
and  sell  the  product,  subject  to  the  ap- 
proval of  mortgagee,  retaining  a  certain 
sum  per  month  as  working  capital,  to 
support  his  family,  Greenebaum  v. 
Wheeler,  40  111.,  296.  In  like  way 
where  a  stock  of  goods  was  mortgaged, 
the  deed  reciting  an  indebtedness 
and  inability  to  pay  unless  an  exten- 
sion of  time  was  granted  in  which 
to  pay,  and  it  was  stijiulatedthe  mortga- 
gor might  retain  possession  and  sell  in 
the  usual  course  of  trade  and,  from  the 
proceeds,  pay  certain  preferred  creditors 
and  divide  the  remainder  between  other 
creditors  and  mortgagee,  and,  on  certain 
contingencies,  mortgagee  to  take  posses- 
sion of  the  mortgaged  goods  as  well  as 
of  after  acquired  property,  the  security 
was  held  to  be  a  delay  of  creditors  and, 
therefore,  void,  Davis  «.  Ransom,  18111., 
396,  followed  in  Read».  Wilson.  22  111., 
377;  Barnet  v.  Fergus,  51  111.,  352. 
Nevertheless,  if  the  mortgage  shall 
authorize  possession  of  the  goods  to  be 
taken  by  mortgagee  and  the  posses- 
sion is  so  taken,  the  deed  will  not  be 
vitiated  because  of  a  provision  therein 
authorizing  mortgagor  to  hold,  use,  en- 
joy and  sell,  Barnet  v.  Fergus,  51  lU., 
352;  as  where  the  goods  were  delivered, 
under  the  mortgage,  to  mortgagee  and 
mortgagor  was  continued  in  the  store, 
under  the  old  sign  to  assist  in  the  sale 
of  the  goods.  Read  v.  Wilson,  22  111.,  377; 
Barnet  v.  Fergus,  51  111.,  352.  The 
rule  established  in  the  two  cases  last 
cited  was  re-aflarmed  in  Goodheart  v. 
Johnson,  88  111..  58,  where  mortgagee 
gave  written  permission  to  his  debtor  to 
sell  the  bulk  of  the  mortgaged  property 
at  public  sale  for  the  benefit  of  mortga- 
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2.  FiNDiNa  OF  EKKOB.  —  verdict.     The  same  effect  must  be  given  to  the  finding 


gee  and  some  casual  sales  were  made 
under  the  license  and,  as  fraud  is  not  to 
be  presumed,  it  was  held,  in  Cleaves  v. 
Herber,  61  111.,  126,  where  mortgagor 
was  empowered  to  retain  the  "stock  of 
goods,"  until  default  in  payment;  the 
stock  being  liquors,  that  this  possession 
did  not  ex  necessitate  invalidate  the 
deed,  for  that  "liquors  are  frequently 
kept  in  store  to  improve  them. " 

The  debt  having  matured  it  is  fraud 
per  se  and  not  explainable  that  the  mort- 
gagor still  retains  the  possession  and  the 
property  will  be  subject  to  seizure  under 
execution  against  the  mortgagor;  Read 
V.  Eames,  19  111.,  594;  Cass  v.  Perkins, 
23111.,  382;  Funk  v.  Staats,  24111.,  632; 
Hanford'y.  Obrecht,  49  111.,  146;  Wylder 
V.  Crane,  53  111.,  490;  Wilson  «.  Eoun- 
tree,  72  111.,  570;  Dunlap  «.  Epler,  88 
111.,  82;  Sumner  «.  M'Kee,  89  111.,  127; 
i.  e. ,  it  is  required  of  mortgagee,  on  de- 
fault of  payment,  that  he  reduce  the 
mortgaged  property  to  actual  possession 
without  delay.  This  upon  the  well  es- 
tablished rule  that  all  conveyances  of 
goods  and  chattels,  where  possession  is 
permitted  to  remain  with  the  vendor  or 
donor  are,  per  se,  fraudulent  and  void  as 
*to  creditors  and  purchasers,  and  against 
public  policy,  unless  the  retention  of 
possession  be  consistent  with  the  deed 
of  sale,  Kitchell  v.  Bratton,  1  Scam., 
300;  Thornton  v.  Davenport,  1  Scam., 
296;  Rhines  -y.  Phelps,  3  Gilm.,  455; 
Thompson  v.  Yeck,  21  111.,  73.  No  gen- 
eral rule  can  be  established,  in  regard  to 
this  matter  of  diligence,  more  definite 
than  this;  the  mortgagee  must  act 
promptly  and  use  every  eSort  to  take  im- 
mediate possession  so  soon  as,  on  condi- 
tion broken,  he  becomes  entitled  thereto, 
Cass  V.  Perkins,  23  111.,  382.  The 
nearest  approach  to  a  rule  is  to  say  the 
mortgagee  is  entitled  to  a  reasonable 
time  after  condition  broken  within 
which  to  take  possession,  Arnold  v. 
Stock,  81  111. ,  407.  What  is  a  reasonable 
time,  in  this  regard,  depends  on  the  situ- 
ation of  the  parties  and  the  circumstan- 
ces of  the  particular  case  raising  a  ques- 
tion of  mixed  law  and  fact.  It  is  for  the 
court  to  determine,  in  view  of  the  cir- 
cumstances surrounding,  what  time  is 
reasonable;  it  is  for  a  jury  to  say  whether 
the  foreclosure  is  made  within'that  time, 
Wooley  V.  Fry,  30  111.,  158.  Thus, 
where  mortgagee  endeavored  to  and  did 
all  within  his  power  to  take  possession 
on  the  day  following  default  in  payment 
and  continued  his  efforts  until  he  at- 
tained his  object,  it  was  held  he  was 


not  chargeable  with  laches,  Buckley  v. 
Lampett,  24111.,  604. 

The  mortgagee  will  not,  however,  lose 
his  lien  by  failing  to  take  possession  on 
the  maturity  of  the  first  of  a  series  of 
notes  secured,  as  he  well  might,  but  he 
continues  to  retain  his  right  until  the  last 
pavment  falls  due,  Cleaves  v.  Herbert, 
6rill.,  126;  Barbour  «.  White,  37  111., 
64;  nor  is  he  required  to  take  possession; 
in  order  to  hold  against  creditors  and 
subsequent  purchasers  of  the  mortgagor, 
until  the  expiration  of  days  of  grace  on  : 
the  note  the  mortgage  is  given  to  secure  ' 
and  where  the  last  day  of  grace  hap- 
pened on  a  Saturday,  there  was  held  to  ■ 
be  no  breach  of  the  condition  to  take 
possession  until  the  following  Monday,  ' 
Arnold  «.  Stock,  81  111.,  407.  So  where 
the  notes  secured  were  payable  in  the  : 
city  of  New  York,  the  mortgaged  prop- 
erty being  in  Chicago,  it  was  held  mort- 
gagee would  have  until  the  day  follow- 
ing that  on  which,  in  due  course  of  mail, 
the  agent  or  mortgagee  could  be  advised 
of  the  non  payment  of  the  note,  to  re- 
plevy the  mortgaged  chattels,  provided 
advice  of  the  dishonor  of  the  obligation 
was  sent  by  mail  without  delay  on  the 
part  of  the  person  sending,  as  well  as  that, 
in  such  case,  there  existed  no  necessity  to 
resort  to  the  use  of  the  telegraph  to  con- 
stitute diligence,  Barbour  v.  White,  37 
111.,  164.  In  Read  «.  Eames,  19  111.,  594 
the  court  expressed  itself  that  where  the 
parties  reside  in  the  same  county,  one  day 
would  not  be  an  unreasonable  time  in 
which  to  reduce  the  property  into  pos- 
session after  the  maturity  of  the  mort- 
gage. This  was  shortly  after  explained 
and  the  language  modified,  to  the  effect 
it  was  not  intended  to  assert  such  time 
would  in  all  cases  be  reasonable  and 
that  the  word  "would"  should  read 
"might,"  Cass  «.  Perkins,  23  111.,  382. 
Foreclosure  proceeded  with  four  days 
after  debt  matured  has  been  held  to  be  a 
want  of  due  diligence,  the  court  remark- 
ing if  mortgagee  was  absent  he  should 
have  employed  an  agent,  Wooley  «.  Fry, 
30  111.,  158  and  where  the  parties  reside 
in  the  same  town  or  county,  it  has  been 
said,  a  delay  of  two  days  in  reducing  the 
property  into  possession  was  unreason- 
able, no  obstacle  preventing,  Reese  v. 
Mitchell,  41  111.,  365;  see  Thornton  v. 
Davenport,  1  Scam.,  296;  Reed  v.  Eames, 
19  111.,  594;  Funk  «.  Staats,  24  111.,  632; 
Thompson  v.  Yeck,  21  111.,  73;  Cass  v. 
Perkins,  23111.,  382. 

Where  mortgaged  property  was  left 
in  possession  of  mortgagor  two  months 
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Statement  of  the  case.      Opinion  of  the  Court. 


of  a  court  as  to  the  verdict  of  a  jury.(2) 

This  was  an  action  of  replevin,  brought  by  the  appellee  in  the  court 
lof  common  pleas  for  Cook  county,  to  recover  certain  chattels,  which 
had  been  levied  upon  by  the  appellant,  Avho  was  sheriif  of  Cook  county, 
as  being  the  chattels  of  one  Allen  Porter,  by  virtue  of  a  certain  execu- 
tion, issued  out  of  said  court.  The  appellant  filed  several  pleas,  deny- 
jing  the  taking,  and  averring  property  in  himself,  property  in  Allen 
;Porter,  and  an  avowry,  setting  out  the  execution,  etc.  Issues  were 
[joined,  proofs  taken,  and  the  cause  was  submitted  to  the  court.  Spring, 
judge,  presiding,  for  trial,  at  the  May  term,  1849.  The  issues  were 
found  for  the  plaintiff,  and  one  cent  damages  were  assessed.  The 
defendant  below  brought  the  case  to  this  court,  by  appeal. 

*J.  Y.  ScAMMON-  and  G.  Maitniere,  for  appellant.  SKiif-[*618] 
]s"ER  &  HoTifE,  for  appellee. 

Treat,  C.  J.  It  is  declared  by  statute,  that  "  any  mortgage  of  i3er- 
,  sonal  property,  so  certified,  shall  be  admitted  to  record  by  the  recorder 
of  the  county  in  which  the  mortgagor  shall  reside  at  the  time  when 
the  same  is  made,  acknowledged  and  recorded ;  and  shall,  thereupon, 
if  bona  fide,  be  good  and  valid,  from  the  time  it  is  so  recorded  for  a 
space  of  time  not  exceeding  two  years,  notwithstanding  the  property 
mortgaged  or  conveyed  by  deed  of  trust,  may  be  left  in  possession  of 


|)  after  the  maturity  of  the  debt  and  time 
j  for  foreclosure  and  the  mortgagor  sold 
li  it,  it  was  held  the  purchaser  from  him 
I  took  the  same,  discharged  of  the  lien, 
I  even  though  he  had  actual  knowledge 
I  that  the  debt  was  unsatisfied,  Lemen  v. 
\  Eobinson,  59  111.,  115.     It  had  been  held 
I  that  such  a   mortgage,  good  as  to  the 
i  parties  executing  it,  was  valid  as  against 
third  persons  who  should  purchase  with 
knowledge  and  such  purchaser  would  not 
be  considered  as  acting  in  good  faith, 
wherefore,  he  would  take  but  a  right  of 
redemption,  Hathorn  v.  Lewis,  23  111., 
395,  but  in  the  case  of  Lemen  v.  Robin- 
son, supra,  this  decision  was  deemed  to 
have  been  overruled  by  later  decisions. 
After,  however,  the  property  has  been 
reduced  to  the  mortgagee's  possession, 
on   default   of   payment,   and   the  title 
thereto  has  become  absolute  in  him,  he 
may  loan  it  to  mortgagor  or  employ  him 
to  use  it  for  his,   mortgagee's,   benefit, 
Funkt).  Staats,  24111.,  633;  Cunningham 
•c.  Hamilton,  25  111.,  228;  Brown?).  Riley, 
23  111.,  45;  and  where  a  sale  is  had  and 
the  chattels   are   purchased  by  a  third 
party,   bona   fide   and   for   value,    who 
leaves  it  with  the  mortgagor,  his  posses- 
sion   is    entirely    lawful,    Hanford    i\ 
Obrecht,  49  111.,  146;  Wylder  v.  Crane, 
53  111.,  490;  but,  where  mortgagee  sold 
the   mortgaged   goods   at   public    sale, 
under  his  mortgage,  and  himself  became 
the  purchaser,  it  was  held  they  became 
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liable  to  attachment  being  left  in  posses- 
sion of  mortgagee,  Thompson  v.  Yeck, 
21  m.,  73. 

Although  mortgagee  obtains  posses- 
sion under  the  mortgage  when  overdue 
and  fraudulently  as  to  creditors,  etc. ,  he 
takes  priority  over  all  similarly  situate, 
Constant  v.  Matteson,  22  111.,  5-16. 

(2)  Where  the  parties  waive  a  jury  and 
the  cause  is  tried  by  the  court,  sitting 
as  a  jury,  the  court  stands  in  the  place 
of  a  jury.  In  such  case  the  decision  will 
be  reviewed  by  the  same  rules  which 
govern  when  the  facts  are  tried  by  a 
jury,  and  the  same  force  and  effect  will 
be  given  to  the  finding  of  the  judge  as 
to  the  verdict  of  a  jury,  Ambs  v- 
Honore,  24  111.,  122;  Eastman  v.  Brown, 
32  111.,  53;  Wood  v.  Price,  46  111.,  435; 
Thomas  ».  Rutledge,  67  111.,  213;  Field 
V.  Chi.  &  R.  I.  R.  R.  Co.,  71  111.,  458; 
Tol.,  W.  &  W.  R'y  Co.  «.  Elliott,  76 
111.,  67;  Nimmo^.  Kuykendall,  85  111., 
476.  Instances  of  application  of  rule, 
Eldridge  v.  Huntington,  2  iScam.,  535; 
Sawyer  v.  Kinkade,  16  111.,  44;  Bo  wen 
V.  Button,  27  111.,  515;  Eastman  v. 
Brown,  33  111.,  53;  Deraoss  v.  Hanna- 
man,  46  111.,  185;  Smith  v.  Brown,  46 
HI.,  186;  Baglev  v.  M'Clure,  46111.,  381; 
Carrigan  v.  Hardy,  46  111.,  502;  Thomp- 
son i.  Anthony,  48  111.,  468;  Weaver 
V.  Crocker,  49  111.,  461;  Crabtree  v. 
Fuquay,  49  HI.,  520. 
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the  mortgagor;  provided,  that  such  conyeyance  shall  provide  for  thflii 
possession  of  the  property  so  to  remain  with  the  mortrap-or  "  T?  S  ' 
ch.  20,  sec.  3.  &  &    -       sx.  o.,.^ 

The  mortgage  in  question  contained  a  clause  that  the  goods  mi^h^ 

remam  in  the  possession  of  the  mortgagor,  and  it  was  acknowledlel^^ 

and  recorded  long  before  the  levy  was  made.     But,  it  is  insisted,  thai 

the  provision  authorizing  the  mortgagor  to  retain  the  possession,  until 

default  should  be  made  m  the  payment  of  the  note,  which  had  threat 

years  to  run,  from  the  date  of  the  mortgage,  rendered  the  mortgag^ 

fraudulent  and  void  m  law.     We  think  otherwise.     The  true  meanini 

ot  tne  statute  is,  that  a  mortgage  on  personal  property,  duly  acknow4 

ledged  and  recorded,  and  containing  a  provision  that  the  property  may  v 

f^Hh  3  f       '  possession  of  the  mortgagor,  shall,  if  made  in  gool: 

faith  and  to  secure  an  honest  debt,  be  good  and  valid  against  creditors^ 

and  purchasers,  for  the  space  of  two  years,  after  the  saSie  is  recorded! 

and  not  that  a  mortgage,  which  has  a  longer  period  to  run,  is  without' 

the  protection  of  the  statute  altogether.     It  continues  valid  and  opera-  - 

tive  for  two  years,  whether  the  debt,  which  it  is  designed  to  secure  " 

tol'^P  v'lT'  ^^^«^^°^-  ,.ft  the  expiration  of  the  two  years,  it  cease  1 

of  tbP  ^In^.""?  ^^T'*  ?"'^'*^^f  ^?^  purchasers,  unless  the  possession  . 

rrn:  P^^P^^ty  IS  transferred  to  the  mortgagee.  .  i 

The  mortgagee  was  therefore,  entitled  to  recover,  unless  the  mort-J 

gage  was  m  fact  fraudulent.     We  are  not  prepared  to  decide  that  it - 

was  successfully  impeached.     Two  witnesses,  familiar  with  the  dealings 

r*6iqlfn  flp  i*'"''?"'^  *'-*'^.?^  ?ti*  *^'  mortgagor  was  justly  indebtld|i 
I  619Jto  the  mortgagee  m  the  full  amount  of  the  note,  *and  that  thel 

AUL.  Tl^age  was  made  in  good  faith,  to  secure  the  payment  thereof, 
stron^f  fo  Zw?!.^'^  circumstances  in  the  case,  which  may  tend 
his  cfedHor.  r  ^^  fi  ^^^^g^gof^r^^  acting  in  bad  faith  towards 
faLess  of  A,-!T''^"^V*^''''  IS  nothing,  calculated  to  impeach  the 
lairness  of  this  transaction.  At  all  events,  we  can  not  say  that  the 
circuit  court  manifestly  erred  in  holding,  fiom  all  the  ev  dence!  that - 
the  mortgage  was  not  made  for  the  purpose  and  with  the  design  of  ^ 

ime'Sr^  ^'^''■^  ''l^\l''  ^^  ^^'  ^^ll^^^i^^  ^f  ^l^eir  debts  ^The 
same  effect  must  be  given  to  the  finding  of  a  court  as  to  the  verdict  of 
a  jury. 

T>PlW^'^i^^  fT^ir'l'''  e^cl?<iiiig  the  testimony  offered  by  the  ap- 
Ir  wHT.  V  f  l*""  transactions  between  the  witness  and  the  Por- 
&  wi*\  which  the  appellee  had  no  connection.  It  by  no  means 
frl7?h;^''S-\''  '^'%T'iS^SOT  and  his  brother  had  comb^inedTo  de- 
i  SBe^n  w^^^^  f'  former,  that  this  mortgage  was  executed  to 
a  tmra  peison,  with  a  fraudulent  design. 

Ihe  judgment  of  the  circuit  court  is  affirmed,  with  costs. 

Judgment  affirmed. 

John  L.  Eatoist  v.  Samuel  Graham. 

Appeal  from  Bureau. 

^^CiTED-Zavesseller  ..  People.  17111.,         (1)  The  supreme  court  will  presume 

that  courts  of  general  jurisdiction  per- 
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3.  Justice's  summons — indorsement  of  claim.  The  statute  requiring  justices  to 
indorse  the  amount  of  the  plaintiff's  demand  on  the  back  of  the  summons  is  di- 
rectory; an  omission  to  do  so,  will  not  operate  to  defeat  the  action,  especially  if 
the  objection  is  first  taken  in  the  circuit  court.  If  the  justice  does  indorse  the 
amount  of  the  plaintiff's  demand,  the  recovery  will  be  limited  to  that  amount. (2) 

3.  Statute — repeal  of  penal,  effect.  The  repeal  of  a  statute  imposing  a  penalty, 
at  any  time  before  judgment  rendered,  will  take  away  the  right  of  action. (3) 

4.  Same — inchoate  power  to  change,  delegated.  If  the  power  to  change  a  law  is 
delegated,  no  change  is  thereby  made,  until  the  power  is  exercised,  by  changing 
the  law. 

This  was  an  action  originally  commenced  before  a  justice  of  the 
peace,  in  Bureau  county,  to  recover  a  penalty  of  the  appellant,  for 
permitting  hogs  to  run  at  large.  There  was  no  indorsement  of  the 
amount  claimed  on  the  back  of  the  summons.  In  the  circuit  court, 
the  appellee  recovered  a  judgment  against  the  appellant  for 
ninety  dollars,  who,  thereupon,  prayed  this  *appeal.  A  motion [*620] 
was  made  in  the  circuit  court  to  abate  the  suit,  because  the  law 
authorizing  the  recovery  of  the  penalty  had  been  repealed  by  the  law 
authorizing  township  organization.     The  cause  was   tried   at   April 

form  their  duty  and  try  causes  regularly 
and  in  due  course  of  law,  Lattin  ■o. 
Smith,  Breese,  285;  Cook  v.  Renick,  19 
111.,  598;  Cody  -y.  Hough,  20  111..  43; 
Cook  V.  Skelton,  20  111.,  107;  Martin  v. 
Earnhardt,  33  111.,  9;  Camp  «.  Small,  44 
111.,  37;  Morton  v.  People,  47  111.,  468; 
White  v.  People,  81  111.,  333;  Curyea  «. 
Berry,  84111.,  600;  Virginia  City  v.  Berry, 
96  111.,  278,  and,  until  the  contrary  is 
made  affirmatively  to  appear,  that  such 
&  court  decided  correctly,  Casey  v.  Har- 
vey, 14  111.,  45;  Glancy  v.  Elliott,  14111., 
456;  Holmes  v.  Sinclair,  19  111.,  71;  Ind. 
&  St.  L.  R.  R.  Co.  V.  Miller,  62  111.,  468; 
:p:rebaum«.  Cordell,  63  111.,  23;  Bowman 
v.  Bowman,  64  111.,  75;  Goetz  v.  Joerg, 
64  111.,  114.  The  presumption  is  always 
in  favor  of  the  action  of  the  trial  court, 
in  a  suit  at  law,  St.  Louis  &  S.  E.  R'y 
Co.  V.  Wheeles,  72  111.,  538;  Allen  v. 
People,  77  111.,  484;  Gardner  v.  Russell, 
78  111.,  292,  and  of  the  regularity  of  a 
judgment  rendered,  Kern  v.  Strasberger, 
71  m.,  303;  Hermann  v.  Pardridge,  79 
111.,  471,  as  that  it  was  rendered  on 
necessary  evidence,  Graujang«.  Merrill, 
22  111.,  250;  M'Intosh  v.  Saunders,  68 
III.,  128;  Corbus  v.  Teed,  69  111.,  206; 
Jones  «.  Neely,  72  111.,  449;  Choate  v. 
Hathaway,  73  111.,  518;  Edwards  v. 
Irons,  73  III.,  583;  Jager  v.  Dieden,  73 
111.,  612;  Protec.  L.  Ins.  Co.  v.  Palmer, 
81  111.,  88;  Nimmo  v.  Kuykendall,  85 
111.,  476;  Buettner®.  Norton  Manuf.  Co., 
90  111.,  415.  Wenner  «.  Thornton,  98  111., 
156:  Blair  v  Ray,  5Bradw.,  453. 

As  to  security  for  costs,  generally,  see 
White  v.  Stafford,  Breese,  38,  and  note  1. 

(2)  See  R.  S.,  1874,  p.  648,  §  72.  A 
failure  on  the  part  of  a  justice  of  the 
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peace  to  indorse  the  amount  of  claim  and 
costs  on  the  summons  is  no  ground  for 
dismissal  of  appeal  in  the  circuit  court, 
Happel  V.  Brethauer,  70  111.,  166;  the 
omission  mightsubject  the  justice  to  lia- 
bility, but  it  can  not  defeat  plaintiff's 
right  to  recover,  if  it  shall  appear,  from 
all  the  evidence,  the  case  is  within  the 
jurisdiction,  Chi.,  B.  &  Q.  R.  R.  Co.  v. 
Minard,  20  111.,  9;  Happel  v.  Brethauer, 
70  111.,  166.  This  indorsement  supplies 
the  ad  damnum  in  a  formal  declaration 
and  controls  the  recovery,  Dowling  v. 
Stewart,  3  Scam.,  193;  Badgleyv.  Heald, 
4  Gilm.,  64;  Tol.,  P.  &  W.  R'y  Co.  v. 
Pence,  71  111.,  174;  P.  &  R.  I.  R.  R.  Co. 
V.  M'Clenahan.  74  111..  435;  Bullock  v. 
Carpenter,  3  Bradw.,  462,  recovery  above 
the  amount  so  claimed  on  the  summons 
being  allowed  only  on  account  of  accru- 
ing interest  and  for  damages  occasioned 
by  an  appeal  for  purposes  of  delay, 
Welch -».  Karstens,  60  111.,  117;  Haight 
■y.  M'Veagh,  69  111.,  624. 

(3)  Repeal  of  statute  puts  an  end  to 
all  prosecutions  under  it  and  all*  pro- 
ceedings growing  out  of  it  pending  and 
undetermined  at  the  time  of  the  repeal, 
Wilson  V.  O.  &  M.  R'y  Co.,  64  111.,  543; 
no  penalty  can  be  imposed  or  punish- 
ment inflicted  for  a  violation  of  that 
statute,  committed  while  it  was  in  force, 
Coles  V.  Madison  Co.,  Breese,  115,  and 
see  note  1.  If  prosecution  or  right  of 
action  be  preserved,  these  must  be  car- 
ried on  in  conformity  with  the  law,  re- 
lating to  practice,  at  the  time  of  the  pro- 
ceeding. The  repealed  statute,  in  such 
case,  furnishing  the  right  of  action,  but 
not  the  mode  of  procedure.  Farmer  v. 
People,  77  111.,  322. 
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term,  1850,  of  the  Bureau  circuit  court,  by  a  iurv,  T    L    Diokpv 
judge,  presiding,  j     j^     •      •       ^'^^yy 

E.  S.  Lelaj^d,  for  appellant.     Glover  &  Cook,  for  appellee. 

Caton,  J.     We  presume  the  circuit  court  decided  correctly,  in  de- 
m-ing  the  application  for  a  rule  on  the  plaintiff  for  security  for  costs 
There  is  nothing  to  show  that  that  decision  was  wrong.     The  affidavit 
upon  which  the  rule  was  asked,  is  not  in  the  record,  and  the  presump- 
tion IS,  that  no  sufficient  cause  for  the  rule  was  shown.     For  auX 
that  appears,  sufficient  security  may  already  have  been  given,  for  by 
his  certificate  the  clerk  does  not  profess  to  have  sent  up  a  completi 
copy  of  the  record.     Nor  can  the  party  take  any  thing  by  his  obiecSon 
that  the  plaintiff^s  demand  was  not  indorsed  on  the  back  of  the  sZ- 
S""^";-^.     1  '*^*'^*®  requiring  the  justice  to  indorse  the  amount  of  the 
plamtiffs  demand  on  the  back  of  the  summons  was  directory,  and 
when  he  has  omitted  to  do  so  altogether,  it  ought  not  to  open^te  to 
defeat  the  action,  especially  when  the  objection  was  first  taken  in  the 
circuit  court.     Siutft  y.  Woods,  b^l^M.  ^.,  Q^,     Had  the  iust  ce  in   r 
pursuance  of  the  directions  of  the  statute,  indorsed  the  amount  of  the   ^' 
plaintiffs  demand  upon  the  summons,  then  his  recovery  would  have  ' 
beeii  limited  to  that  amount.     Dowlmg  v.  Stewart,  3  Scam     193 
i«]q       i^  important  question  is,  was  the  law  of  the  10th  of  February 

e  ther  by  the  passage  or  by  the  adoption  by  that  county  of  the  townl 
ship  law,  which  was  approved  two  days  after.?  Without  determining 
^ttTfh^T'  we  will  assume  that  this  law  was  adopted  by  Bureau 
coimty  the  day  before  this  cause  was  tried;  and  if  the  law  of  the  10th 
of  February  was  thereby  repealed,  then  there  was  no  law  imposing  the 
penalty  and  no  judgment  for  the  penalty  could  legally  be  middled 
r*^o-nrf  ^^P®^^  ""/  *^®  statute,  at  any  time  before  iudgment  would 
[*621]ta^e  away  the  ^plaintiff's  right'  of  action.  ConS^roZLltT\ 
Kimhall,  21  Pick.  E.,  371;  Leiois  v.  Foster,  1  N.  H.  E  61  * 
Ihe  first  law  prohibits  hogs  from  running  at  large  in  Bureau  county 
and  imposes  upon  the  owner  a  penalty  Sf  one  dollar  for  each  S 

third'ar^^^^^         l^'^'  '\^f  ''""l'^'     ^^  '^'  ^^^^^^  «^^*i«^  of  thf 
third  article  of  the  township  law,  the  electors  of  each  town,  at  their 

annual  town  meeting,  are  authorized,  among  other  things,  "to  deter- 

■  sTwr.  t'ioT  ^f  i?^r^^^-  ^^  .^l^ich  cattle,  horses,  mulef,  Vsses,  hogs, 

hZio^bP.';       .    be  permitted  to  go  at  large,  and  Uat  animfls 

for  fbp  vin^^.P  f.'^  ^°  ^""f  ''^"^^"^  ^^^  also  to  impose  penalties 
lor  the  violation  of  town  regulations.  The  last  section  repeals  "any 
former  statutes,  or  parts  of  statutes,  which  conflict  with  any  of  the  pi  o^ 
visions  of  this  act.-  If  the  former  law  is  inconsistent  with  the  lattei  then 
IS  repealed,  but  not  otherwise.  The  former  law  says,  that  hogs  sSal  not 
run  at  large  but  the  latter  law  does  not  say  they  ma^^     By  the  latter  law 

SXan  notof''?.^  f '  ''JT  ''  ''^''^''  ^  ^^-^  subject",  bS 
„n  il^^  r  ''^-  ^^^^o^e  «f  1^^^^'s  previously  made  on  those  subjects, 
Thr  ;nw!  +  '^'""i'''  ""^  *^i  P^"""^  delegated,  another  law  is  prescribed! 
in  P.itl  M  ""^"^  I'^W' necessarily  implies  the  power  to  change 

of  Splf  n^'''''  ?T.*^i'  same  subject;  but  the  grant  of'^power  does  not 

Bomew  W^^^  ^\  ^r-  J^^  ^"^'^  *^  ^^^^g^  *^i«  1^^  always  rested 
eomewhere;  and  what  matter  is  it,  as  to  the  continuing  force  of  the 
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law,  whether  the  power  to  change  it  continues  exclusive  in  the  legis- 
lature, or  be  transferred  to  an  inferior  body  ?  Even  a  change  of  the 
sovereignty  of  a  country  does  not,  of  itself,  repeal  the  general  laws  in 
force  there,  unless  they  be  inconsistent  Avith  some  general  law  of  the 
new  sovereign ;  but  it  only  confers  upon  the  new  sovereignty  the  power 
to  change  the  laws  when  it  shall  see  fit.  How  much  more,  then,  should 
a  law  remain  in  force,  which  the  sovereign  power  has  enacted,  and  has 
then  conferred  the  power  to  change  it  upon  a  subordinate  authority  — 
a  creature  of  its  own  creation  ?  It  can  not  be  that  the  mere  act  of 
conferring  power  to  make  a  law  on  a  particular  subject,  of  itself,  annuls 
immediately  all  existing  laws  on  that  subject.  Suppose  the  legislature 
should  confer  upon  this  court  authority  to  fix  the  times  when  the  court 
should  be  holden  (and,  by  the  way,  I  think  such  a  law  would  be  a  con- 
venient one),  would  it  be  contended  that  the  law  now  existing 
*on  the  subject  would  be  thereby  repealed,  and  immediately[*622J 
cease  to  operate  ?  Until  we  should  pass  an  order  changing  the 
terms,  writs  would  be  returnable  as  now  prescribed  by  law.  But  it  is 
useless  to  multiply  illustrations,  in  proof  of  so  plain  a  proposition. 
We  have  been  referred  to  a  class  of  cases  establishing  the  principle 
that  a  subsequent  law,  revising  the  whole  subject  matter  of  a  former 
law,  and  evidently  intended  as  a  substitute  for  it,  will  rej)eal,  by  impli- 
cation, the  former  act;  or,  where  a  subsequent  law  is  passed,  which  is 
inconsistent  with  the  former  one,  then  as  both  can  not  stand  together, 
the  former  must  yield  to  the  latter.  These  principles  are  not  disputed; 
but  we  conceive  that  they  do  not  apjoly  in  this  case.  Here  has  been 
no  revision  of  the  subject  matter  of  the  first  law,  nor  has  any  new  law 
been  passed  on  the  subject,  the  provisions  of  which  are  inconsistent 
with  that.  Authority  has  been  given  to  the  towns  to  adopt  regulations 
on  the  subject,  which  may  be  inconsistent  with  the  existing  law,  but, 
till  they  exercise  that  jjower,  there  can  be  no  conflict  of  laws,  any 
more  than  if  the  power  to  pass  the  new  law  had  remained  exclusive 
in  the  legislature. 

We  wish  further  time  for  reflection,  before  we  decide  whether  the 
courts  will  take  judicial  notice  of  the  adoption  of  the  township  law  in 
the  counties  which  have  adopted  it,  or  whether  that  is  a  fact  to  be 
proved.  In  this  case  the  decision  would  be  the  same,  whichever  way 
that  question  should  be  determined. 

The  judgment  of  the  circuit  court  is  affirmed,  with  costs. 

Judgment  affirmed. 

Orek  Sherman  v.  John  W.  Baddely. 

Appeal  from  Cook  County  Court  of  Common  Pleas. 
1.  Judgment — hy  confession.     Wliere  a  debtor  gives  a  note  and  a  warrant  of 
attorney,  authorizing  a  confession  of  judgment  to  be  made  for  the  amount  speci- 
fied in  the  note,  before  the  time  given  for  the  payment  of  the  note  shall  have 
elapsed,  it  is  not  error  to  render  a  judgment  at  any  time  upon  such  confession. (1) 

Cited — Adam  v.  Arnold,  86  HI.,  185;  judgment  at  any  time  before  the  matur- 

Towle  V.  Gouter,  5  Bradw.,  409.  ity  of  the  note  to  which  it  is  attached, 

(1)  See  Stat.,  1857,  Feb.   18,  L.  1857,  the  same  may  be  entered  according  to 

p.   103,  §  4;  E.  S.,  1874,  p.  782,  §  65;  the  terms  of  the  power,  Adams «.  Arnold, 

Cothran's  Stat.,  ch.  110,  §  66.  86  111.,  185.     The  warrant  authorizing 

Where  the  warrant  of  attorney  author-  judgment  on  the  note,  at  any  time  after 

izes,  in  express  terms,  the  entry  of  a  its  date,  it  will  support  a  judgment  en- 
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This  was  a  Judgment,  entered  by  confession,  in  the  court  of  com- 
mon pleas  for  Cook  county,  at  the  May  term,  1849,  Spring,  judge, 
[*623] presiding.  At  the  same  term,  the  appellee,  defendant  *below, 
entered  his  motion  to  set  aside  the  judgment,  and  filed  his 
affidavit,  in  support  of  his  motion  —  the  ground  of  which  was,  that 
the  note  upon  which  the  Judgment  was  rendered,  was  not  due  at  the 
time  of  the  rendition  of  the  judgment.  The  motion  was  resisted  by 
appellants,  who  also  filed  affidavits,  in  showing  cause  against  the  al- 
lowing of  the  motion.  The  court  below  set  aside  the  judgment,  and 
the  plaintiff  appealed  to  this  court.  The  note  was  dated  25th  May, 
1849,  payable  ninety  days  after  date,  given  for  $453  60.  A  power  of 
attorney,  under  seal,  authorizing  a  Judgment  to  be  confessed  upon  the 
note,  ''  at  any  time  from  and  after  the  date  thereof, ^^  was  given  at  the 
same  time  with  the  note,  and  both  were  on  the  same  paper. 

T.  L.  Dickey,  for  appellant.     J.  Y.  ScAMMOisr  and  George  Man- 
NiERE,  for  appellee. 

Treat,  C.  J.  The  affidavits  copied  into  the  transcript,  not  being 
incorporated  in  a  bill  of  exceptions,  do  not  properly  form  a  part  of  the 
record.  The  case  must,  therefore,  be  determined  without  taking  them 
into  consideration.  The  only  question  is,  whether  the  Judgment  was 
properly  entered  in  the  first  instance;  for,  if  it  was,  the  subsequent 
order  of  the  court,  vacating  it,  was  clearly  erroneous.  We  do  not  per- 
ceive any  valid  objection  to  the  Judgment.  It  was  based  on  a  warrant 
of  attorney,  executed  by  the  defendant,  expressly  authorizing  a  con- 
fession of  Judgment  for  the  amount  of  the  note.  The  note  and  war- 
rant of  attorney,  having  been  executed  at  the  same  time,  and  in  refer- 
ence to  the  same  subject  matter,  must  be  construed  together,  and  con- 
sidered as  forming  but  one  transaction.  It  amounts  to  this  :  the 
debtor  is  to  have  a  credit  of  ninety  days,  with  the  right  on  the  part  of 
the  creditor,  if  he  chooses  to  assert  it,  of  having  a  Judgment  entered 
up  at  any  moment  for  the  amount  of  the  debt.  It  is  like  the  case  of 
a  note  payable  on  a  certain  day,  with  a  condition  that  it  shall  be  con- 
sidered as  falling  due  before  that  time,  on  the  happening  of  a  particu- 
lar contingency.  The  creditor  says  to  his  debtor,  "  I  will  take  your 
note,  payable  in  ninety  days,  if  you  will  permit  me,  in  case  I  shall  find 
it  necessary  for  the  protection  of  my  interests,  to  take  a  Judg- 
[*624]  ment  previously  for  the  *amount  of  the  debt."  The  debtor 
accedes  to  the  proposition,  by  executing  and  delivering  to  the 
creditor  a  warrant  of  attorney,  expressly  stipulating  that  the  Judgment 
may  be  taken.  We  can  see  no  good  objection  to  the  enforcement  of 
such  a  contract.  It  is  true,  the  payment  of  the  obligation  may  depend 
on  the  pleasure  of  the  creditor;  but  that  is  not  a  valid  objection,  if  the 
contract  was  fairly  made.  It  is  in  the  power  of  a  debtor  to  make  his 
obligation  payable  on  the  happening  of  a  contingency.     It  may  be  in 

tered  in  vacation  in  a  court  of  record  and  v.  Jones,  28  111.,  54;   White  v.  Jones,  38 

it  Avillnot  be  necessary  the  note  shall  be  111.,  159;  see  Ewing  v.  Bailey,  4  Scam., 

due  when   such   judgment   is   entered,  420;  but,   if  the   power   be   to   confess 

Towle  V.  Gouter,  5  Bradw.,  409.     If  the  judgment  on  the  note  "  at  any  time  here- 

warrant  authorize  judgment  to  be  en-  after,  "a  judgment  entered  on  the  day  on 

tered  at  any  time  from  and  after  its  date,  which  the  power  was  executed  is  valid, 

a  judgment  rendered  thereon  on  the  day  Cummins  v.  Holmes,  11  Bradw.,  158. 
of  its  date  is  absolutely  void.  Waterman 
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this  very  case,  that  the  plaintiff  refused  the  credit  altogether,  unless 
the  warrant  of  attorney  should  be  executed  in  connection  with  the 
note;  in  other  words,  he  was  willing  to  accept  the  note  of  the  defen- 
dant at  ninety  days,  if  he  could  have  the  legal  right,  in  case  he  should 
consider  it  necessary  for  his  own  security,  to  enter  up  a  judgment 
before  the  time  should  expire.  The  defendant  has  no  right  to  com- 
plain of  the  judgment,  for  he  deliberately  authorized  it  to  be  entered. 
The  note  was  due,  for  the  purposes  of  the  judgment,  by  the  express 
stijiulation  of  the  maker.  Having  a  valid  judgment,  the  plaintiff  was 
entitled  to  an  execution  thereon. 

The  order  of  the  county  court,  setting  aside  the  judgment,  and  dis- 
missing the  suit,  will  be  reversed,  with  costs;  and  the  cause  will  be 
remanded,  with  directions  to  that  court  to  enter  a  judgment  in  favor 
of  the  plaintiff  for  the  amount  due  on  the  note. 

Judgment  reversed. 

Alexander  Young  et  al.  v.  John  Lorain  et  al. 
Error  to  Jo  Daviess  County  Co^irt. 

1.  Guardian  —  resignation  —  appointment.  Prior  to  the  passage  of  tlie  act  of 
the  13th  of  April,  1849,  a  guardian  could  not,  as  a  matter  of  right,  resign  his 
trust.  Still,  when,  previous  to  the  passage  of  said  act,  a  guardian  tendered  his 
resignation  of  his  guardianship  to  the  probate  court,  which  resignation  was  ac- 
cepted by  the  court,  and  his  letters  of  guardianship  were  revoked,  and  another 
guardian  appointed  in  his  place,  held,  that  the  validity  of  such  revocation,  and 
the  appointment  of  another  guardian,  could  not  be  collaterally  called  in  question. 
The  court  of  probate  had  the  power  to  remove  the  guardian,  for  good  and  sufiB- 
cient  reason,  and,  admitting,  that  upon  an  appeal,  the  sufficiency  of  the  reasons 
of  the  removal  might  be  inquired  into,  yet,  in  a  collateral  action,  this  court  can 
not  pronounce  them  insufficient.  The  probate  court  had  jurisdiction,  and  its 
judgment  upon  the  sufficiency  of  the  reasons  for  the  removal  is  binding,  however 
erroneous,  until  it  is  reversed.  (1) 

2.  Same  —  appointment.     When  the  probate  court  appointed  a  guardian  to  two 
orphan  minors,  under  the  age  of  fourteen  years,  for  the  full  time  until  they 
should  respectively  attain  the  age  of  eighteen  years,  *held,  that  the  appoint-  [*625] 
ment  was  valid.     And,  admitting  that  the  said  minors  might,  under  the 

Explained  —  In  re  Harvey,   16  111.,  made  in  favor  of  its  jurisdiction.  Von 

127.     Cited— Chesnut  v.  Marsh,  12  111.,  Kettler  y.  Johnson,  57  111.,  109;  Hough 

173;  Buckmaster  v.  Ryder,  12  111.,  207;  v.  People,  66  111.,  178;  Moffitt  v.  Moffitt, 

Lane  v.  Bommelmann,  17  111,,  95;  Shute  69  111.,  641,  Barnett  v.  Wolf,  70  111.,  76; 

■B.  Chi.   &  Mil.   R.   R.  Co.,  26  111.,  436;  Bostwick  v.   Skinner,   80  111.,  147;  see 

Fitzgibbon  v.  Lake,  29  111.,  165;  Goudy  Unknown  heirs «.   Baker,   23  111.,  484. 

«.  Hall,  36  111.,  313;  Mulford  v.  Stalzen-  The  question  as  to  whether  a  particular 

back,  46  111.,  303;  Feaster  v.  Fleming,  county  court  has  jurisdiction  of  a  par- 

56111.,  457;  Bostwick «.  Skinner,  80111.,  ticular  estate  is  a  matter  of  fact,  to  be 

147;  Richards  v.  People,   81   111.,   551;  determined  by  that  court  and  when  once 

Chi.,  B.  &  Q.  R.  R.  Co.  v.  Chamberlain,  determined  the  judgment  is  conclusive 

84  ni.,  333;  Gardner  «.  Maroney,  95  111.,  and  not  to  be  questioned  in  a  collateral 

552.  proceeding,  Bostwick  v,  Skinner,  80  111., 

(1)  The  court  of  probate  is  a  court  of  147;  for,  in  such  proceedings,  until  the 

limited,  but  not  of  inferior  jurisdiction,  contrary  is  made  to  appear,  the  having 

Hanna  v.   Yocum,  17  111.,  387,  and.  is  a  of  jurisdiction  is  to  be  presumed,  People 

court  of  record  having  general  jurisdic-  «•  Cole,  84  111.,  327.     So,  its  decrees  can 

tion,  of  an  unlimited  extent,  over  a  cer-  ^ot   be  attacked   collaterally,    save   for 

tain  class  of  subjects.     When  acting  in  want  of  jurisdiction.     Mere  errors  can 

reference  to  those  matters  the  jurisdic-  only  be  urged  in  a  direct  proceeding,  to 

tion  is  as  general  as  that  of  the  circuit  reverse,  Moffitt  v.  Moffitt,  69  111.,  641. 
court  and  as  liberal  intendments  will  be 
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statute,  when  they  arrived  at  the  age  of  fourteen  years,  choose  a  guardian  for 
themselves,  who  would  supersede  the  guardian  so  appointed  by  the  probate  court, 
still,  in  the  event  of  their  neglecting  or  refusing  to  choose  a  guardian  for  them- 
selves, at  the  proper  age,  the  guardian  already  appointed  by  the  probate  court 
would  continue  to  act  in  his  office  until  the  said  minors  attained  their  majority. 

3.  Guardian's  sale — collateral  attack.  In  order  to  give  the  circuit  court  juris- 
diction, to  order  the  sale  of  the  real  estate  of  a  ward,  on  the  application  of  his 
guardian,  under  the  tenth  section  of  the  act  relative  to  guardian  and  ward,  it  must 
appear  on  the  face  of  the  record  or  proceeding  itself,  that  the  contingency  provided 
for  in  said  section  existed,  which  authorized  the  court  to  proceed  under  it  and 
make  the  order.  Hence,  ' '  the  inquiry  is  not  whether  the  proof  was  sufficient,  but 
was  such  a  case  presented  to  the  court,  as  called  upon  it,  under  the  statute,  to  act, 
to  deliberate  and  to  decide  ?  "  "  Was  its  aid  properly  invoked  ?  "  If  so,  then  the 
court  acted  within  its  jurisdiction,  and  every  presumption  is  in  favor  of  its  judg- 
ment.    Indeed,  nothing  can  be  alleged  against  it  in  a  collateral  proceeding.  (2) 

4.  Same.  Where  the  guardian  avers  in  his  petition,  "  that  no  personal  property 
of  the  wards  had  ever  come  to  his  hands, "  held,  that  this  departure  from  the  expres- 
sions of  the  statute  was  not  fatal  to  the  jurisdiction  of  the  court,  although  the 
averment  was  somewhat  equivocal.  Held,  also,  that  all  objections  taken  to  the 
notices  of  the  sale,  posting  them,  and  other  matters  involved  in  the  adjudication 
of  the  circuit  court,  either  in  granting  the  original  order  of  sale,  or  in  the  final 
order,  confirming  the  report  of  the  guardian,  could  avail  nothing  in  this  collateral 
action.  (3) 

5.  Guardian's  sale — liability  on  covenants.  Where  a  ward  subsequently  ac- 
quires from  the  government  of  the  United  States  a  patent  to  the  premises  which  had 


(2)  When  the  validity  of  acts  done 
under  a  judicial  proceeding  is  collater- 
ally called  in  question  it  is  necessary 
only  to  look  to  the  jurisdiction,  see 
M'Lagan  v.  Brown,  ante,  p.  519  and  note 
2,  collating  the  authorities.  If  the  court 
had  jurisdiction  of  the  parties  and  the 
subject  matter,  its  judgment  or  decree 
is  valid  and  binding  on  all  parties,  and 
it  can  not  be  collaterally  attacked,  Wim- 
berly  v.  Hurst,  33  111.,  166;  Wight  «. 
Wallbaum,  39  111.,  555;  Elson-y.  Chicago, 
40  111.,  514;  Mulford  v.  Stalzenback,  46 
111.,  503;  Huls  v.  Buntin,  47  111.,  396, 
but  is  conclusive,  Cody  «.  Hough,  20 
111.,  48.  In  this  respect  the  principle 
of  res  judicata  embraces  not  only  that 
which  has  actually  been  determined  in 
a  former  case  but,  also,  extends  to 
any  other  matter  properly  involved  and 
which  might  have  been  raised  and  de- 
termined in  it,  Rogers  v.  Higgins,  57 
111.,  244;  Lathrop  v.  Hayes,  57  111.  279; 
Briscoe  v.  Lloyd,  64  111.,  33;  see,  also, 
Hinks  v.  Chapin,  67  HI.,  375.  If  the 
action  of  the  circuit  court  is  collaterally 
called  in  question,  it  will  be  referred 
either  to  its  general  or  its  statutory 
powers,  as  may  be  necessary,  to  sustain 
its  jurisdiction,  without  reference  to  mat- 
ters of  form,  Goudy  v.  Hall,  36  111.,  313, 
the  presumption  being  in  favor  of  the 
jurisdiction  of  that  court  in  all  cases. 
Farm.  &  M.  Ins.  Co.  v.  Buckles,  49  111., 
482,  and,  the  jurisdiction  being  estab- 
lished, no  matter  how  erroneous  the 
finding  of  the  court  may  be,  it  is  not 
void  and  can  not  be  questioned  in  a  col- 


lateral proceeding,  Hobson  v.  Ewan,  63 
111.,  146;  Moffitt  V.  Moffitt,  69  111.,  641; 
see  Nichols  v.  Mitchell,  70  HI.,  258. 

(3)  In  collateral  proceedings,  where 
the  record  of  a  guardian's  sale  comes  in 
question,  as  to  whether  the  petitioner 
for  the  sale  of  the  land  of  the  minor  was 
guardian  and  had  authority  to  institute 
the  proceeding,  it  was  a  question  for  the 
court  to  determine  when  it  heard  the 
petition ;  it  decided  he  was,  by  granting 
the  order.  That  decision  can  not  be  re- 
versed collaterally,  Fitzgibbon  v.  Lake, 
29  111.,  165;  Spring  v.  Kane,  86  111.,  580. 
As  to  an  administrator's  sale,  where  the 
notice  and  petition  fulfil  the  require- 
ments of  the  statute  the  order  of  sale 
is  valid  against  any  collateral  proceed- 
ing, even  though  it  be  shown  no  debts 
were  proved  up  and  allowed  against  the 
estate,  Stow  v.  Kimball,  28  111.,  93.  So, 
an  objection  to  the  printer's  certificate 
of  publication  of  the  notice  of  an  ap- 
plication to  sell  can  not  be  raised  col- 
laterally. Finch «.  Sink,  46  111.,  169.  The 
rule  in  regard  to  such  sales  is  that  when 
the  court  has  once  obtained  jurisdiction, 
by  notice  and  petition,  it  matters  not 
what  errors  may  intervene,  the  title  of 
a  bona  fide  purchaser  will  be  protected 
under  the  decree.  Stow  v.  Kimball,  28 
111.,  93;  Goudy  v.  Hall,  36  111.,  313; 
Moore  v.  Neil,  39  111.,  256;  Mulford 
v.  Stalzenback,  46  111.,  303  ;  Myer  v. 
M'Dowall,  47  111.,  278;  Bowen  «.  Bond, 
80  111.,  351;  see  M'Connell  v.  Smith,  39 
111.,  279;  Shoematec.  Lockridge,  53  lU., 
503. 
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been  sold  by  liis  guardian,  at  a  guardian's  sale,  under  the  statute,  held,  that  his  inde- 
pendent title,  subsequently  acquired,  did  not  inure  to  the  benefit  of  a  previous 
purchaser  at  a  guardian's  sale  ;  nor  was  he  estopped  by  the  guardian's  deed  from 
setting  up  such  subsequent  title.  Held,  also,  that  the  guardian  could  not  insert 
any  covenants  in  the  deed,  which  would  be  binding  on  his  ward.  If  the  guardian 
chooses  to  insert  covenants  in  the  deed,  he  may  be  held  personally  responsible 
upon  them  ;  and  to  him  alone  must  the  grantee  look. 

6.  Evidence— |x<;v^  to  obviate  ambiguity.  Where  there  were  ambiguities  in 
the  conveyance  executed  by  the  guardian,  in  the  description  of  the  grantees,  and 
also  in  omitting  the  number  of  the  block,  in  describing  the  premises,  held, 
that  parol  evidence  was  competent,  in  both  cases,  to  remedy  the  defect.  Held, 
also,  that  a  subsequent  deed,  executed  by  the  said  guardian,  for  the  purpose  of 
explaining  the  first  deed  and  correcting  the  mistakes  therein,  was  improperly 
admitted  in  evidence,  as  it  amounted,  at  most,  only  to  the  declarations  of  the  said 
guardian,  made  some  years  after  the  transaction,  and  when  he  could  not,  by  such 
declarations,  affect  the  interests  of  his  wards.  His  power  was  exhausted  when  lie 
had  made  the  sale  and  conveyance,  and  his  acts  were  approved  by  the  court.  (4) 

This  suit  was  commenced  in  the  circuit  and  taken  by  change  of 
venue  by  consent  to  Jo  Daviess  county  court.  Heard  before  Hugh  T. 
Dickey,  judge,  and  a  jury,  at  January  term,  a.  d.  1850.  Declaration 
with  three  counts.  The  first  count  sets  forth  the  seizin  in  fee  of  said 
Alexander  Young  and  Elizabeth  his  wife,  of  the  one  undivided  half, 
in  the  right  of  the  said  wife,  of  the  north  half  of  lot  five,  and  south, 
half  of  lot  six,  both  in  block  twenty-nine,  on  the  east  side  of  Fevre 
river,  in  the  city  of  Galena,  county  of  Jo  Daviess,  and  state  of  Illinois; 
and  also  the  seizin  in  fee  of  said  Julia  Ann  Bates,  of  the  one  undi- 
vided half  of  said  north  half  and  south  half  of  said  lots  five  and  six  — 
dispossession  by  the  defendant,  and  unlawful  withholding,  etc.  The 
second  count  is  a  several  count,  by  Young  and  wife,  setting  forth  the 
possession  of  the  one  undivided  half  of  said  north  half  of  lot  five 
and  south  half  of  said  lot  six,  by  said  Young  and  wife  —  a  disposses- 
sion and  withholding  by  the  defendant;  that  the  said  Young  and 
wife  claim  the  said  undivided  half  of  said  lots  in  fee,  *in  right [*626] 
of  the  said  wife,  Elizabeth.  The  third  count  is  a  several  count, 
by  Julia  Ann  Bates,  setting  forth  the  possession  of  the  one  undivided 
half  of  said  north  half  of  lot  five  and  south  half  of  said  lot  six,  by 
said  Julia  Ann  Bates  —  a  dispossession  and  withholding  by  defendant; 
that  said  Julia  Ann  claims  the  one  undivided  half  of  said  north  half 
of  said  lot  five  and  south  half  of  lot  six  in  fee. 

Plea  of  the  general  issue  and  similiter.  Francois  Marchildon  made 
a  party,  by  a  suggestion  of  his  marriage  with  Julia  Ann  Bates. 

Evidence  on  the  part  of  the  plaintiff  showed  a  patent  from  the 
United  States,  granting  to  Elizabeth  and  Julia  Ann  Bates,  heirs  at 
law  of  Nehemiah  Bates,  deceased,  according  to  the  act  of  congress, 

(4^  Parol  testimony  is  admissible  to  Wettig,  39  111.,  416;  Nixon  v.  Cobleigh, 

obviate  a  latent  ambiguity  in  a  deed,  52  111.,  387;  Cossitt  «.  Hobbs,  56  111.,  231. 
Dougherty  v.  Purdy,  18  111.,  206;  Clark        Where  the  proceedings  by  a  guardian, 

v.   Powers,   45  111. ,  283  ;  to  show  mis-  on  the  sale  of    the  real  estate  of    his 

take  in  writings,   Hunter  v.   Bilyen,  30  ward,  are  regular  and  in  conformity  to 

111.,  228;  M'Lennan  v.  Johnson,  60  111.,  law,  only  to  that  extent  should  the  act 

806;    In  re   Steele,  65   111.,  322;    as  in  of  the  guardian  be  considered  the  act 

the  description  of   property,   Evans  v.  of  the  ward.     Whatever  the  guardian 

Aldrich,  63  111.,  226;  Paris  v.  Lewis,  85  does  in  snch  a  proceeding  which  is  not 

ni.,  597;  C,  C.  &  D.  Co.   v.   Kinzie,  93  in  conformity  to  law  is  adverse  to  the 

HI.,  415;  Cornwell  v.  Corn  well,  91  111.,  infant  and  he  must  have  an  opportunity 

414;  or  to  establish  the  identity  of  land,  of  correcting  the  error  in  proper  time, 

Myers  v.  Ladd,  26  111.,  415;  Bowman  v.  Gibson  «.  Roll,  27  111.,  88. 
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etc.,  said  north  half  of  lot  number  five  and  south  half  of  said  lot  six, 
in  block  number  twenty-nine,  among  other  lots;  "which  said  lots  had 
been  purchased  by  said  Elizabeth  and  Jane  Ann,  and  granted  to  said 
E.  and  J.  A.,  their  heirs  and  assigns  forever,  as  tenants  in  common, 
and  not  Joint  tenants.  Patent  dated  12th  September,  1845;  which 
was  admitted  by  the  court  as  evidence.  Proof  was  introduced,  show- 
ing that  Elizabeth  Young  and  Julia  Ann  Marchildon  were  the  heirs  at 
law  of  Nehemiah  Bates. 

Defendant's  counsel  then  admitted  that  said  halves  of  said  lots  five 
and  six,  at  the  time  of  the  service  of  the  declaration  and  notice,  were 
vacant  and  unoccupied  lots,  and  claimed  by  defendant  in  fee  simple. 

On  part  of  defendant,  Kichard  Seal  testified  —  he  is  clerk  of  the 
county  court  of  Jo  Daviess  county  —  keeper  of  the  records  of  the  pro- 
bate court.  He  produced  one  of  the  records  of  said  late  probate  court, 
of  its  acts,  etc.,  and  testified  that  the  entries  on  pages  seventy-one  and 
seventy -two  were  in  the  handwriting  of  Elijah  Charles,  who  was  pro- 
bate justice  during  the  year  1840,  and  at  date  of  said  entries  on  pages 
seventy-one  and  seventy-two,  signed  "  Elijah  Charles; "  that  said  signa- 
ture is  the  proper  signature  of  said  Charles;  that  said  Charles  is  now 
deceased.  Defendant  offered  in  evidence  said  entry;  which  is  as  fol- 
lows, to  wit: 

*'  At  a  special  term  of  the  court  of  probate,  held  at  the  court  house, 
in  Galena,  and  county  of  Jo  Daviess,  and  state  of  Illinois,  on 
[*627]the  23d  day  of  May,  1840,  the  following  proceedings  were  *had, 
to  wit:  Present  Elijah  Charles,  probate  justice  of  the  peace  in 
and  for  said  county.  Eobert  B.  M'Dowell,  heretofore  appointed 
guardian  for  Elizabeth  and  Julia  Ann  Bates,  minor  heirs  of  Nehemiah 
Bates,  deceased,  personally  appeared  in  open  court,  and  tendered,  in 
writing,  the  following  resignation:  To  Elijah  Charles,  probate  justice 
of  the  peace  in  and  for  the  county  of  Jo  Daviess,  and  state  of  Illinois: 
Sir — I  this  day  resign  the  ofiice  of  guardianship  for  Elizabeth  and 
Julia  Ann  Bates;  and  whereas,  the  court  having  accepted  said  resig- 
nation, and  revoked  the  letters  heretofore  granted  to  said  M'Dowell, 
and  it  appearing  to  the  satisfaction  of  the  court  that  the  said  minors 
are  possessed  of  real  estate,  do  therefore  appoint  Thomas  Drum  guar- 
dian for  said  Elizabeth  and  Julia  Ann.  Said  letters  are  in  words  and 
figures,  to  wit: 

"  State  of  Illinois,  ) 
Jo  Daviess  county,  f   °* 

"  The  people  of  the  state  of  Illinois  to  Thomas  Drum  of  said  county, 
greeting:  Whereas  Eobert  B.  M'Dowell,  guardian  for  Elizabeth 
Bates,  of  the  age  of  eleven  years,  in  February  last,  and  Julia  Ann 
Bates,  of  the  age  of  nine  years,  minor  heirs  of  Nehemiah  Bates,  de- 
ceased, has  on  this  day  filed  in  the  office  of  probate  court  his  resigna- 
tion as  such  guardian;  and  the  said  court  having  accepted  said 
resignation,  and  revoked  the  letters  heretofore  granted  to  said  M'Dow- 
oll,  do,  therefore,  hereby  appoint  you  guardian  of  the  said  Elizabeth 
and  Julia  Ann  Bates,  persons  and  property,  until  they  shall  arrive  at 
the  age  of  eighteen  years.  Witness,  Elijah  Charles,  probate  justice  of 
the  peace  in  and  for  said  county,  at  his  office,  in  Galena,  this  the  22d 
day  of  May,  a.  d.  1840. 

*' Elijah  Chaeles,  Probate  J.  P." 
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To  the  admission  of  this  entry  the  plaintiff's  counsel  objected;  which 
objection  the  conrt  overruled,  and  plaintiffs  excepted.  Defendant 
offered  and  read  in  evidence  a  bond,  executed  by  said  Drum,  as  guar- 
dian, with  sureties,  in  the  jjenal  sum  of  $5,000,  dated  23d  May,  1840, 
conditioned  for  faithful  discharge  of  office  and  trust  of  guardian,  etc., 
etc.  The  defendant  then  offered  evidence  that  notice  of  sale  was 
printed  in  four  numbers  of  the  Galena  Sentinel,  the  first  insertion  on 
11th  February,  1843,  and  the  last  11th  March,  1843.  The 
notice  was  dated  Galena,  *February  14th,  1843,  and  set  forth[*628] 
that  Drum  was  guardian  of  said  Elizabeth  and  Julia  Ann, 
minors,  that  they  were  seized  of  certain  lots  and  parcels  of  land,  and 
among  them  said  lots  number  five  and  six,  in  said  block  twenty-nine; 
it  was  necessary  for  the  support  and  education  of  said  wards,  and 
would  be  conducive  to  their  interests,  to  have  said  lots  or  some  portion 
of  them  sold;  that  it  was  his  intention  to  petition  the  circuit  court,  at 
Galena,  on  second  Monday  of  March,  then  next,  for  license  and  au- 
thority to  sell  the  same,  or  so  much  as  should  be  necessary  for  their 
support  and  education.  To  the  admission  of  which  notice  and  certifi- 
cate the  plaintiff's  counsel  objected;  which  objection  was  overruled, 
and  the  notice  and  certificate  admitted;  and  plaintiffs  excepted. 

The  defendants  then  off ered  in  evidence  a  jietition,  signed  "  Thomas 
Drum,  guardian,^^  addressed  to  the  associate  justice  of  supreme  court 
and  judge  of  the  circuit  court,  etc.,  which  represented  and  set  forth 
that  said  Drum  was  guardian  of  said  Elizabeth  and  Julia  Ann  Bates, 
minors,  etc.,  by  the  ajjpointment  of  the  probate  justice  for  said  county; 
that  his  said  wards  were  each  seized  of  an  undivided  half  of  certain 
tracts  of  land  (describing  them,  and,  among  others,  the  said  lots  five 
and  six,  in  block  twenty-nine),  that  said  Drum  Avas  so  appointed 
guardian  on  the  22d  May,  1840;  "  that  at  the  time  of  his  said  aj^point- 
ment,  nor  at  any  time  before  or  since,  had  there  come  into  his  hands 
or  possession  any  personal  property  of  said  wards; "  that  from  time  to 
time  since  said  appointment,  said  petitioner  had  advanced  moneys  for 
the  support,  maintenance  and  education  of  said  wards,  as  appears  by 
account  annexed;  that  they  were  then  indebted  to  him  for  such  moneys; 
that  there  was  no  money,  personal  property,  or  means  in  his  hands, 
for  the  support,  maintenance  and  education  of  said  wards;  that  it  is 
necessary  for  their  support  and  education,  and  will  be  conducive  to 
their  interests  to  sell  said  lots  or  parts  of  them;  that  notice  had  been 
given  to  all  concerned,  by  publication  in  the  Galena  Sentinel,  printed 
in  Galena,  for  three  weeks,  successively,  before  the  sitting  of  the  court 
— certified  copy  annexed;  wherefore  he  prays  the  court  to  order  a  sale 
of  said  lots,  or  as  many  as  shall  be  deemed  necessary  by  said  petitioner, 
for  the  support  and  education  of  said  wards;  and  tKat  petitioner,  on 
making  sale,  at  such  time  and  jilace,  and  on  such  terms  as  this  court 
shall  order,  be  authorized  to  convey  the  same  to  the  purchasers, 
by  good  and  *sufficient  deeds,  according  to  the  statute  in  such[*629] 
case  made  and  provided.  Signed  ''Thomas  Drum."  To  the 
admission  of  which  petition,  the  plaintiffs'  counsel  objected;  which 
objection  was  overruled  by  the  court,  and  the  plaintiffs'  counsel  ex- 
cepted. Defendants'  counsel  offered  in  evidence  an  entry  in  said  rec- 
ord of  said  circuit  court,  at  its  March  term,  1843,  setting  forth  that 
Thomas  Drum,  guardian,  etc.,  came,  etc.;  that  proof  of  publication 
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had  been  filed  according  to  law,  and  the  court  being  satisfied  as  to  the 
facts  stated  in  said  petition,  and  that  there  were  just  and  reasonable 
causes  for  the  sale  of  the  real  estate  therein  described,  ordered  and  de- 
creed that  said  Drum,  guardian,  etc.,  should  sell  at  public  sale  the 
lots  or  tracts  of  land  mentioned  in  said  petition,  belonging  to  said 
wards  (setting  forth  a  number  of  lots,  and  among  them  said  lots  num- 
ber five  and  six,  in  block  twenty-nine),  or  so  many  of  said  lots  as 
might  be  deemed  necessary  or  expedient  by  said  guardian,  for  the  pur- 
pose set  forth  in  said  petition,  on  Saturday,  23d  April,  then  next, 
between  nine  o^clock  in  the  morning,  and  six  in  the  afternoon  of  said 
day,  to  the  highest  bidder.  JSTotice  to  be  given  by  guardian  in  a  news- 
pajjer  in  Galena,  for  three  weeks  successively;  the  last  publication  to 
be  at  least  ten  days  before  the  sale.  Sale  to  be  on  the  premises. 
Terms:  one-third  of  purchase  money  cash,  one-third  in  six  months, 
one-third  in  twelve  months,  with  interest  from  date  of  sale;  the  pur- 
chasers to  execute  a  mortgage,  on  the  premises  sold,  to  said  guardian, 
for  security  for  notes  taken  for  balance.  The  petitioner  being  author- 
ized to  execute,  acknowledge  and  deliver  good  and  sufficient  deeds  for 
the  premises  sold,  conveying  all  the  right  and  title  of  his  said  wards. 
And  it  is  further  ordered,  that  he  make  a  return  of  his  doings  in  this 
behalf  to  the  next  term  of  this  court.  To  the  admissibility  of  which, 
the  plaintiffs'  counsel  objected.  The  objection  was  overruled,  and 
the  plaintiffs'  counsel  excepted. 

Plaintiffs  admitted  that  Elizabeth  and  Julia  Ann  were  residents  of 
Galena,  at  the  time  of  the  presentation  of  said  petition,  and  order  of 
sale,  and  waived  proof  thereof. 

The  defendants  then  offered  in  evidence  a  printed  notice  and  cer- 
tificate of  H.  0.  M'Grew,  publisher  of  the  Galena  Sentinel;  that  said 
notice  had  been  jDublished  in  said  paj)er,  printed  in  Galena,  for  three 
weeks  in  succession,  in  three  different  numbers  of  said  paper — 
[*630]the  first,  March  17th,  1843— the  last,  April  8th,  *1843;  which 
said  printed  notice  was  headed  "  Guardian's  Sale,"  dated  March 
16th,  1843,  and  signed  "  Thomas  Drum,"  reciting  that,  by  virtue  of 
a  decree  of  the  circuit  court  of  Jo  Daviess  county,  Illinois,  at  March 
term,  1843,  the  undersigned,  Thomas  Drum,  guardian  of  E.  and  J. 
A.  Bates,  minors,  etc.,  would  sell  at  public  sale,  on  Saturday,  22d 
April,  then  next,  between  the  hours  of  nine  o'clock  A.  M.  and  six  p. 
M.,  on  the  premises,  to  the  highest  bidder,  all  the  right  and  title  of 
his  said  wards  in  and  to  property  described,  and,  amongst  others,  the 
said  north  half  of  lot  number  five,  and  south  half  of  lot  number  six, 
both  in  block  number  twenty-nine,  east  of  Eevre  river.  Galena,  Illinois, 
for  the  purpose  set  forth  in  the  petition  to  said  court.  To  the  ad- 
mission of  this  notice,  etc.,  plaintiffs'  counsel  objected;  which  objec- 
tion was  overruled  by  the  court,  and  plaintiffs'  counsel  excepted. 

The  defendants  then  offered  in  evidence  the  return  of  said  Drum  of 
'  said  sale,  in  words  and  figures,  which  were  entitled,  "In  the  matter 
of  Thomas  Drum,  guardian  of  E.  and  J.  A.  Bates,  minors,  etc.,  on 
petition  for  sale  of  real  estate.  In  circuit  court,  to  the  October  term, 
A.  D.,  1843;"  which  recites  the  order  of  court  hereinbefore  set  forth, 
and  that  in  pursuance  thereof,  said  Drum  sold  at  public  sale,  23d 
April,  1843,  between  nine  A,  M.  and  six  p.  m.,  on  the  premises,  to  the 
highest  bidder,  the  real  estate  set  forth  in  tlie  petition  and  order — 
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giving .  the  names  of  purchasers,  numbers  of  lots,  and  amount  bid — 
among  others,  as  follows:  '^Lorain  &  Co.,  the  north  half  of  lot  five,  in 
block  twenty-nine,  for  $135;  Lorain  &  Co.,  the  south  half  of  lot  six, 
in  block  twenty-nine,  for  1115.''  That  notice  of  time  and  place  had 
been  given,  etc.,  and  a  printed  cojsyof  the  notice  and  certificate  of 
printer  annexed,  and  marked  "A,"  hereinbefore  set  forth;  that  the 
terms  were  the  same  hereinbefore  last  mentioned;  that  said  terms 
were  complied  with  by  each  purchaser,  as  aforesaid,  and  that  deeds 
were  executed,  etc.,  to  purchasers,  for  premises  purchased,  conveying 
all  the  right  of  said  wards;  and  that  said  Drum  prayed  the  court  to 
accept  and  approve  of  said  return  and  report  of  his  proceedings,  and 
to  order  it  to  be  recorded  according  to  statute  in  such  cases  made  and 
provided.  Signed,  "  Thomas  Drum,  guardian,"  and  filed  October 
28th,  1843.  Whichreturn  was  objected  to;  which  the  court  overruled, 
and  plaintiffs'  counsel  excepted. 

*Defendants  then  offered,  in  evidence,  two  entries  on  the[*631] 
records  of  the  circuit  court  —  one  made  at  June  term,  1843, 
and  the  other  at  October  term,  1843.  Entry  of  June  term,  1843, 
recites  the  filing  by  said  Drum  of  a  motion  to  extend  the  time  for 
reporting  his  proceedings  in  this  matter  to  the  next  term  of  court,  as 
follows;  ''now  at  this  day  came  the  petitioner,  by  his  attorney,  and 
presented  a  report  of  the  proceedings  in  this  behalf;  which  is  accepted 
by  the  court  and  ordered  to  be  filed,  and  is  in  words  and  figures  fol- 
lowing, to  wit;"  (Eeciting  the  return  verbatim  —  the  contents  are 
given  above.)  To  last  entry  plaintiffs  objected.  Objection  overruled 
and  plaintiffs  excepted. 

Defendants  then  proved  that  defendants,  on  the  22d  of  April,  1843, 
and  before  and  after,  composed  the  firm  of  Lorain  &  Co. 

The  defendants  then  offered  in  evidence  the  following  deeds,  etc. : 
"Thomas  Drum,  guardian,  to  Lorain  &  Co." — Deed  dated  22d  April, 
A.  D.  1843;  acknowledged  3d  May,  1843,  and  recorded  May  24th,  1843. 
Kecites  order  of  court,  notice,  of  sale,  and  sale  of  the  said  minor's 
right,  title  and  interest  in  north  half  of  lot  five  and  south  half  of  lot 
six,  being  a  sale  of  all  the  right  and  title  of  said  minors;  special  war- 
ranty against  all  persons  claiming  under  said  Drum,  in  his  capacity 
aforesaid;  signed,  "Thomas  Drum,  (seal.)"  No  block  is  mentioned 
in  this  deed. 

In  connection  with  and  explanatory  of  said  deed,  defendants  offered 
in  evidence:  First,  a  mortgage  as  follows:  "John  Lorain  and  Shewell 
S.Lorain, partners, under  the  style  of  Lorain  &  Co.to  Thomas  Drum  " — ■ 
Dated  22d  April,  1843;  acknowledged  4th  May,  1843;  recorded  May 
13th,  1843  —  consideration  $166  66  —  north  half  lot  number  five  and 
south  half  lot  number  six,  in  block  twenty-nine  —  conditioned  to  secure 
$166  66,  with  interest,  in  manner  specified  in  two  promissory  notes,  for 
$83  33  each,  one  payable  in  six  months,  and  one  in  twelve  months. 
Second,  an  entry  on  record  of  mortgages  of  recorder's  office  of  Jo 
Daviess  county,  of  mortgage  last  above;  and  the  following  marginal 
note:  "Know  all  men,  that  I  hereby  acknowledge  payment  and  satis- 
faction in  full  of  the  within  mortgage,  and  do  hereby  declare  the  same 
cancelled,  and  of  no  further  force  or  effect  whatever.  Galena,  May 
23d,  1844.  Thomas  Drum."  Signed  Avith  the  proper  and 
genuine  signature  of  *Thomas  Drum.     Drum  at  time  of  trial  [*632] 
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was  dead.  Third,  "Thomas  Drum  to  John  Lorain  and  Shewell 
Lorain '' — Deed,  dated  23d  January,  1847;  acknowledged  28th  Janu- 
ary, 1847;  recorded  2d  February,  1847.  This  deed  is  like  the  first 
from  Drum  to  Lorain  &  Co.,  and  names  the  block  twenty-nine.  Kecited 
this  deed  to  be  a  correction  of  that  deed,  as  to  the  said  block  and  the 
individual  names  of  the  grantees. 

To  the  first  named  deed  from  Drum  to  Lorain  &  Co.,  plaintiffs 
objected.  The  mortgage  was  objected  to  by  plaintiffs^  counsel.  The 
said  entry  in  said  record  of  mortgages  was  objected  to.  The  marginal  \ 
memorandum,  signed  Thomas  Drum,  was  objected  to.  The  saidj 
second  deed  by  said  Drum  to  said  John  Shewell  Lorain,  dated  1847,  \ 
was  objected  to.  Each  and  all  of  which  objections  to  said  deeds,  mort- 
gages, entry  and  marginal  memorandum  were  overruled  —  plaintiffs 
excepting. 

Plaintiffs  then  produced  a  witness,  who  testified  that  he  was  clerk 
of  the  circuit  court  in  and  for  Jo  Daviess  county,  Illinois,  and  had 
been  for  about  ten  years;  that  there  were  no  other  papers  on  file,  nor 
had  been  in  his  office,  to  his  knowledge,  in  the  matter  of  the  said 
application  of  said  Drum  for  the  said  sale  of  said  realty,  except:  First, 
the  petition,  signed  Thomas  Drum,  above  described,  and  the  contents 
given;  second,  printed  notice,  signed  Thomas  Drum,  and  certificate  of 
printer,  above  set  forth,  and  contents  given;  third,  motion  by  said 
Drum,  at  the  June  term,  1843,  for  an  extension  of  the  time  for  the 
return  of  said  proceeding  till  next  term;  fourth,  the  return  described 
above;  fifth,  the  printed  notice,  signed  Thomas  Drum,  and  certificate 
of  printer. 

HoGE  &  WiLsoisr,  for  plaintiffs  in  error.  Thompsojst  Campbell, 
for  defendants  in  error. 

Caton,  J.  We  will  dispose  of  the  questions  arising  in  this  case,  in 
the  order  in  which  they  have  been  presented  upon  the  argument.  On 
the  23d  of  May,  1840,  Mr.  M'Dowell,  the  former  guardian  of  Eliza- 
beth and  Julia  Ann,  presented  to  the  probate  court  a  resignation  of 

his  guardianship,  which  that  court  accepted,  and  revoked  his 
[*633] letters  of  guardianship,  and  appointed  Thomas  Drum  *guardian 

of  the  same  wards.  It  is  objected  that  the  former  guardian  had 
no  right  to  resign;  that  the  probate  court  could  not  legally  accept  his 
resignation  and  appoint  a  successor,  and  that  hence  the  appointment 
of  Drum  was  a  nullity.  It  may  be  admitted,  that  until  the  passage  of 
the  law  of  the  13th  of  April,  1849,  a  guardian  could  not,  as  a  matter 
of  right,  resign  his  trust;  nor,  it  is  most  probable,  would  the  mere  ac- 
ceptance of  the  resignation,  of  itself,  vacate  the  ofl&ce.  But  we  think 
that  under  the  power  given  by  the  seventh  section  of  chapter  forty- 
seven,  of  Eevised  Statutes,  the  court  might  consider  a  resignation  a 
sufficient  cause  for  removal.  That  section  provides,  that  ''the  court 
of  probate,  in  all  cases,  shall  have  power  to  remove  guardians,  for  good 
and  sufficient  reasons,  which  shall  be  entered  on  record,  and  to  ap- 
point others  in  their  place,"  etc.  Now  it  may  be  well  to  remember, 
in  the  outset,  that  the  objections  which  are  presented  to  the  action  of 
the  probate  court,  as  also  of  the  circuit  court,  are  urged  in  a  collateral 
proceeding,  and  not  upon  an  appeal  to  reverse  those  orders  and  pro- 
ceedings.    That  the  court  of  probate  had  power  to  remove  the  guar- 
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dian,  for  good  and  sufficient  reason,  is  clear,  for  it  is  so  expressly 
written;  but  the  statute  does  not  specify  any  particular  reasons,  but 
leaves  the  sufficiency  of  the  cause  with  that  court.  Admitting  that 
upon  an  appeal  the  sufficiency  of  the  reasons  might  be  inquired  into, 
yet,  in  this  collateral  action,  we  are  certain  that  we  can  not  pronounce 
them  insufficient.  That  court  had  Jurisdiction  to  remove,  and  was 
called  upon  to  exercise  its  Judgment,  on  the  sufficiency  of  the  reasons 
for  the  removal;  and  its  Judgment  is  valid  and  binding,  until  it  is  re- 
versed, no  matter  how  erroneously  the  court  may  have  Judged  in  the 
exercise  of  its  Jurisdiction.  The  probate  court  considered  the  resigna- 
tion sufficient  cause  for  the  removal,  for  immediately  it  proceeded  to 
revoke  the  letters  of  guardianship,  which  necessarily  operated  as  a  re- 
moval of  the  guardian.  The  appointment  of  Drum  was  made  in  a 
proper  case,  and  he  was  a  legal  guardian,  unless  the  other  objections  to 
Ms  appointment  shall  be  sustained. 

At  the  time  of  Drum's  appointment,  one  of  the  wards  was  nine  and 
the  other  eleven  years  of  age,  and  his  letter  of  appointment  expressed 
,to  be  for  the  full  term,  until  they  should  respectively  attain  the  ages 
of  eighteen  years.  It  is  objected,  that  here  was  an  excess  of 
jurisdiction,  exercised  by  the  probate  *court,  and  for  that  reason[*634] 
the  appointment  was  void.  Were  we  to  admit  that  the  guar- 
dianship of  one  who  is  appointed  while  the  ward  is  within  the  age  of 
choice,  can  not  continue  beyond  that  period,  still  we  do  not  think  it 
would  entirely  vitiate  the  appointment,  because  it  professed  to  be  for 
too  long  a  time.  Within  the  time  for  which  he  might  have  been  ap- 
pointed, his  acts  would  be  good.  It  is  not  like  the  case  of  a  lease 
made  by  a  guardian  of  the  ward's  estate,  for  a  longer  term  than  he  had 
authority  to  lease  it.  In  such  a  case,  the  lease  might  be  void,  as  being 
in  express  violation  of  the  law;  and  there  is  a  manifest  reason  why 
it  might  not  be  binding;  for  the  entire  term  would  enter  into  and  con- 
stitute one  of  the  principal  moving  considerations  for  the  tenancy. 
When  void  for  a  part  of  the  term,  it  might  well  be  considered  of  no 
validity.  But  no  such  consideration  enters  into  the  appointment  of  a 
guardian.  The  letter  of  appointment  might  fix  its  duration,  until  it 
should  be  revoked;  and  yet,  because  that  might  never  happen,  it  would 
be  unreasonable  to  say  that  the  appointment  was  good  for  nothing. 
That  objection,  at  least,  is  untenable.  Now  let  us  see  whether  the  ap- 
pointment necessarily  ceases  when  the  ward  arrives  at  the  age  of  choice. 
This  appointment  was  made  under  the  first  section  of  our  statute 
which  provides;  "courts  of  probate,  in  their  respective  counties,  shall 
admit  orphan  minors,  above  the  age  of  fourteen  years,  the  father 
being  dead,  to  make  choice  of  guardians,  and  appoint  guardians  for 
such  as  are  under  the  age  of  fourteen  years.''  The  next  section  re- 
quires the  court  of  probate,  when  informed  that, there  is  a  minor 
within  the  county,  over  fourteen  years  of  age,  without  a  guardian,  to 
notify  the  infant  to  apj^ear  and  choose  a  guardian;  and  if  he  refuses  to 
do  so,  the  court  shall  appoint  one  for  him,  the  same  as  if  the  minor 
were  under  that  age.  The  question  in  this  case  arises  under  the  first 
section,  and  it  might  admit  of  a  reasonable  doubt,  whether  the  right 
of  choice  is  given  to  a  minor,  after  he  arrives  at  the  age  of  fourteen, 
if  he  then  has  a  guardian  holding  under  a  previous  appointment. 
The  statute  certainly  does  not  limit  the  appointment  to  that  time,  nor 
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does  it  say  that  after  that  time  the  minor  may  choose  another  guardian 
in  place  of  the  former.  However,  as  the  statute  was  framed  upon  the 
supposition  that,  at  the  age  of  fourteen,  the  minor  is  of  sufficient  dis- 
cretion to  choose  a  guardian,  and  as  that  discretion  would  not 
[*635jbe  likely  to  be  *impaired  by  his  having  a  guardian  before  that 
time,  we  may  consider  it  a  part  of  the  policy  of  the  law  to  allow 
minors,  in  all  cases  to  make  choice  of  guardians,  after  that  time.  But 
there  is  no  intimation  that,  until  that  right  is  exercised,  the  former 
appointment  shall  be  superseded.  But  the  reverse  may  be  fairly  in- 
tended, from  the  expressions  and  provisions  of  both  sections.  The 
first  section  says,  the  court  shall  admit  the  minor  of  the  age  of  four- 
teen to  make  choice,  etc.  Now  it  is  under  this  section,  if  at  all,  that 
minors,  having  guardians,  may,  when  they  attain  that  age,  have  the 
right  to  choose  others;  and,  at  most,  they  are  admitted  to  do  so.  The 
court  is  not  required  to  call  upon  them  to  make  a  choice,  nor  is  the 
court  authorized,  in  case  they  do  not  choose,  to  make  appointments,  as 
is  provided  for  another  class  of  cases  in  the  next  section.  So  that, 
unless  the  old  guardian  holds  over,  the  minor  will  be  without  a  guar- 
dian until  the  infant  shall  aj)pear  in  court  and  make  a  choice.  We 
think  it  is  manifest  that  the  second  section  was  never  intended  to 
embrace  a  case  where  a  guardian  had  once  been  appointed.  That  sec- 
tion provides,  that  whenever  it  shall  be  represented  to  the  court  that 
there  is,  within  the  county,  an  orphan  minor,  over  the  age  of  fourteen 
years,  who  has  not  a  guardian,  he  shall  be  notified  to  appear  and  choose 
a  guardian;  and  if  he  does  not  do  so,  the  court  shall  appoint  a  guar- 
dian for  him,  ''as  if  said  minor  were  under  the  age  of  fourteen  years." 
This  evidently  contemplates  a  new  case,  of  which  the  court  has  had  no 
previous  jurisdiction  or  knowledge;  and  it  even  seems  to  require  the 
representation  of  a  third  person  to  set  the  court  in  motion,  and  is  not 
a  case  where  the  minor  has  been  under  the  supervisory  control  of  the 
court.  Under  this  section,  if  the  minor  refuse  to  choose,  the  court 
shall  appoint,  as  if  the  infant  had  not  attained  the  age  of  choice.  And, 
in  such  a  case,  how  long  shall  the  appointment  continue  ?  In  terms, 
at  least,  until  the  minor  shall  attain  his  majority,  and  undoubtedly 
the  guardian  might  continue  till  that  time,  unless  the  infant  should 
sooner  choose  another,  if  he  should  be  held  to  have  that  right.  If 
such  must  be  the  terms  of  such  an  appointment,  why  should  they  be 
variant,  where  the  infant  is  under  fourteen,  when  '^tlie  statute  says 
that  the  appointment,  in  that  case,  shall  be  the  same  as  in  this  ?  We 
entertain  no  doubt,  that  it  was  the  intention  of  the  legislature  that  a 
guardian  appointed  for  an  infant  under  the  age  of  fourteen, 
[*636] should  continue  in  his  *appointment  after  that  time,  unless 
superseded  by  one  selected  by  the  infant  himself.  There  are  no 
terms  of  limitation  in  the  act,  and  nothing  from  which  a  necessary 
limitation  can  be  inferred.  At  most,  we  may  infer  that  the  legislature 
intended  to  admit  the  ward  to  choose  another,  if  he  should  see  fit  to 
exercise  that  right.  And  the  policy  of  such  a  provision  can  not  be 
doubted.  By  this  construction,  no  interreonum  would  occur,  either 
from  necessity  or  inadvertence,  and  it  is  tlie  policy  of  the  law  that 
every  infant  shall  be  constantly  provided  with  a  guardian,  to  take  care 
of  his  person  and  to  superintend  his  estate.  We  have  not  thought  it 
necessary  to  go  into  an  examination  of  the  learning  displayed  at  the 
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bar,  relating  to  the  different  kinds  of  guardians  known  at  the  common 
law,  and  their  incidents,  rights  and  duties,  nor  yet  to  review  the  decis- 
ions of  the  courts  of  other  states  —  all  made  upon  statutes  materially 
differing  from  ours,  for,  at  last,  we  should  return  from  our  research 
with  but  little  light  to  aid  us  in  the  construction  of  our  own  statutes, 
and  it  is  upon  that  the  decision  of  the  question  must  at  last  depend. 
We  hold,  then,  that  Drum  was  the  legal  guardian  of  these  minors, 
and  we  will  address  ourselves  to  the  examination  of  the  third  objection, 
which,  to  our  apprehension,  presents  more  difficulties.  This  relates 
to  the  proceedings  before  the  circuit  court  which  granted  the  order 
under  which  the  premises  were  sold.  This  proceeding  was  under  the 
tenth  section  of  the  statute  already  referred  to,  which  provides,  that 
*'the  circuit  court  may,  for  just  and  reasonable  cause,  being  satisfied 
that  the  guardian  has  faithfully  applied  all  the  personal  estate,  order 
the  sale  of  the  real  estate  of  the  ward,  on  the  application  of  the  guar- 
dian, by  petition,  in  writing,  stating  the  facts, ^^  etc.  That  section, 
after  providing  for  the  notices,  proceeds,  ''such  order  may  enable  the 
guardian  to  sell  and  convey  the  real  estate,  for  the  support  and  educa- 
tion of  the  ward,  or  to  invest  the  proceeds  in  other  real  estate."  This 
is  a  proceeding  not  according  to  the  course  of  the  common  law,  but  is 
a  special  jurisdiction,  conferred  by  the  statute,  and,  although  in  a 
court  of  general  common  law  and  chancery  jurisdiction,  yet  when  the 
court  undertakes  to  exercise  this  extraordinary  jurisdiction,  which  is 
not  in  conformity  to  either,  it  must  aj)pear  upon  the  face  of  the  record 
or  proceeding  itself,  that  the  contingency  existed,  or  at  least, 
was  alleged,  which  *authorized  it  to  proceed  under  the  statute,  [*637] 
and  make  the  order.  Upon  a  cursory  examination  of  the  many 
decisions  which  were  produced  upon  the  argument,  where  this  ques- 
tion has  been  elaborately  discussed  by  learned  courts,  great  incongruity 
might  be  supposed  to  exist  in  the  opinions  of  different  judges,  yet  upon 
a  more  studied  investigation,  it  will  be  found  that  they  all  agree  in 
stating  substantially  the  same  rule,  and  the  apparent  discrei)ancy  will 
be  found  to  have  originated  in  the  fact,  that  the  force  of  the  argument 
is  always  directed  either  for  or  against  the  jurisdiction,  according  as 
the  decision  may  be  one  way  or  the  other.  They  all  agree  that  enough 
must  appear,  either  in  the  application  or  the  order,  or,  at  least,  some- 
where upon  the  face  of  the  proceeding,  to  call  ujjon  the  court  to  pro- 
ceed to  act;  and  all  agree,  that  Avhen  that  does  appear,  then  the  court 
has  properly  acquired  jurisdiction,  or,  in  other  words,  is  properly  set 
to  work.  When  the  jurisdiction  is  thus  established,  and  the  court  is 
authorized  to  hear,  it  follows,  as  a  necessary  consequence,  that  it  is 
authorized  to  adjudge,  and  that  judgment  being  thus  entered  by 
authority  of  law,  no  matter  how  erroneous  it  may  be,  or  even  absurd 
—  though  it  be  made  in  palpable  violation  of  the  law  itself,  and 
manifestly  against  the  evidence  —  is,  nevertheless,  binding  upon  all 
whom  the  law  says  shall  be  bound  by  it,  that  is,  upon  all  parties  and 
privies  to  it,  until  it  is  reversed  in  a  regular  proceeding  for  that  pur- 
pose. While  it  remains  a  judgment,  it  can  not  be  inquired  into,  nor  its 
regularity  questioned,  in  any  collateral  proceeding.  In  an  other  action 
the  inquiry  is  not  Avhether  the  court  acted  properly,  but  had  it  a  right 
to  act  at  all?  Was  the  judgment  rendered  in  the  exercise  of  an 
usurped  power,  or  of  a  conferred  authority?    If  the  former,  the  whole 
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proceeding  is  utterly  void,  every  where.  If  the  latter,  it  is.  always 
obligatory,  till  reversed.  The  rule,  then,  is  a  very  simple  one,  and, 
ordinarily,  of  easy  application.  The  inquiry  is  not  whether  the  proof 
was  sufficient,  but  was  such  a  case  presented  to  the  court  as  called  upon 
it,  under  the  statute,  to  act,  to  deliberate,  and  to  decide?  Was  its  aid 
properly  invoked?  If  so,  then  the  court  acted  within  its  Jurisdiction, 
and  every  presumption  is  in  favor  of  its  judgment.  Indeed,  nothing 
can  be  alleged  against  it  now. 

This  statute  is  far  from  possessing  that  clearness,  or  even  consistency, 
in  reason  and  expression,  which  might  be  desired  in  one  of  its 
[*638] character  and  importance;  still  we  must  give  it  the  *most  reason- 
able construction  of  which  it  will  admit,  endeavoring,  on  the  one 
hand,  to  prevent  the  rights  of  infants  from  being  wantonly  sacrificed, 
in  violation  of  the  law,  and,  on  the  other,  to  protect  the  rights  of 
innocent  purchasers,  when  acquired  in  good  faith,  under  the  law. 
The  statute  sets  out  with  authorizing  the  court,  "for  just  and  reason- 
able cause,  being  satisfied  that  the  guardian  has  faithfully  applied  all 
the  personal  estate,"  to  order  the  real  estate  to  be  sold;  and  in  a  sub- 
sequent part  of  the  section,  it  provides  that  the  sale  may  be  ordered 
for  either  of  two  purposes:  first,  for  the  support  and  education  of  the 
ward,  and,  second,  that  the  proceeds  of  the  sale  may  be  invested  in 
other  real  estate.  Now,  by  the  literal  expressions  of  the  act,  it  might 
seem  that  the  personal  estate  must  be  exhausted  before  a  sale  could  be 
ordered,  where  the  sole  object  was  to  invest  the  proceeds  in  other  real 
estate,  but  we  can  hardly  believe  that  such  could  have  been  the  design 
of  the  legislature,  for,  certainly,  the  existence  of  personal  estate  could 
have  nothing  to  do  in  determining  the  question  whether  the  interest 
of  the  ward  would  be  promoted  by  a  change  of  the  investment  in  real 
estate.  It  would  seem  to  be  more  reasonable  to  suppose  that  the  "  just 
and  reasonable  cause,"  which  is  required  to  be  shown,  and  the  facts  of 
which  the  statute  requires  to  be  stated  in  the  petition,  should  govern 
the  court  in  determining  whether  the  interest  of  the  ward  required  a 
change  of  the  investment,  without  regard  to  the  existence  of  personal 
estate.  But  it  is  unnecessary  to  discuss  the  difficulties  which  may  be 
found  in  that  part  of  the  statute,  or  to  undertake  to  explain  them,  for 
in  this  case  the  application  for  the  sale  was  not  made  for  the  purpose 
of  investing  the  proceeds  in  other  real  estate. 

After  stating  the  guardianship,  and  that  the  premises  belonged  to  the 
wards,  the  petition  shows,  "that  at  the  time  of  the  said  appointment, 
nor  at  any  time  since,  has  there  come  into  the  hands  or  possession  of 
your  petitioner  any  personal  property  of  his  said  wards,"  and  "  that 
there  is  no  money,  personal  property,  or  means  in  his  hands,  for  the 
further  support,  maintenance  or  education  of  his  said  wards;  and  that 
it  has,  therefore,  become  necessary,  for  their  support  and  education, 
and  will  be  conducive  to  their  interests,  to  have  the  same,  or  some  part 
thereof,  sold,"  etc.  These  are  the  reasons,  and  these  the  purposes,  for 
which  an  order  for  the  sale  of  these  premises  was  asked;  and 
[*639]*the  sufficiency  of  these  is  not  impaired  by  the  further  state- 
ment, that  the  guardian  had  already  made  large  advances  out 
of  his  own  funds,  for  their  support  and  maintenance,  and  that  there 
were  no  means  for  reimbursing  him.  The  petition  does  not  ask  that 
any  portion  of  the  proceeds  of  the  sale  should  be  applied  in  payment 
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of  those  advances.  In  the  prayer  of  the  petition,  the  court  is  asked 
to  order  a  sale  of  the  property,  "  for  the  support  and  education  of  his 
said  wards,"  and  no  other  purpose  is  expressed,  either  in  the  petition 
or  in  the  order  of  the  court.  This  petition,  the  averments  of  which  the 
court  found  to  be  true,  states  every  thing  which  the  statute  requires  to 
give  the  court  jurisdiction,  except  that  instead  of  averring  "  that  the 
guardian  has  faithfully  applied  all  the  personal  estate,"  it  states  that 
no  personal  property  of  the  wards  has  ever  come  to  his  hands.  We 
do  not  think  this  departure  from  the  expressions  of  the  statute  fatal 
to  the  jurisdiction  of  the  court,  although  it  must  be  admitted  that 
the  averment  is  somewhat  equivocal.  The  meaning  of  the  statute  is, 
that  the  guardian  should  have  faithfully  applied  all  of  the  accessible 
personal  estate;  and  we  are  disposed  to  hold  that  the  averment  here 
was  equivalent  to  that;  for  if  there  never  was  any  personal  estate,  that 
statement  must  be  equally  satisfactory.  The  statute  undoubtedly 
requires  the  guardian  faithfully  to  seek  for  personal  estate,  and  the 
court  should  refuse  an  order  of  sale,  if  it  appears  that  there  was  per- 
sonal property  which  the  guardian  might  have  made  available,  by  the 
exercise  of  proper  diligence,  and  which,  by  his  neglect,  he  has  not 
obtained  and  applied.  It  is  true,  that  such  may  have  been  the  case 
here,  but  we  do  not  think  that  we  ought  to  intend  that  it  was  so,  for 
the  purpose  of  denying  the  jurisdiction  of  the  court,  and  defeating 
the.  titles  acquired  by  the  purchasers.  We  are  of  opinion  that  the 
order  of  the  court,  directing  the  sale  of  these  lots,  was  valid,  and 
that  it  can  not  be  impeached  in  this  collateral  action. 

Several  objections  were  taken  to  the  notices  of  the  sale  and  other 
matters  involved  in  the  adjudication  of  the  circuit  court,  either  in 
granting  the  original  order  of  sale,  or  in  the  final  order,  confirming 
the  report  of  the  guardian;  but  they  can  avail  nothing.  That  court 
having  had  jurisdiction  to  hear  and  determine,  it  can  not  be  permitted 
now  to  deny  that  it  proceeded  properly  and  determined  cor- 
rectly. And  as  to  the  proceeedings  in  pais,  *as  the  post-[*640] 
ing  of  the  notices  of  the  sale,  there  are  several  cases  which 
were  referred  to  on  the  argument,  deciding  directly  that  the  same  pre- 
sumption applies  to  them.  The  objection,  that  the  report  of  the 
guardian  was  not  confirmed  by  the  court,  can  not  be  sustained.  The 
order  made  upon  the  return  was  a  substantial  and  sufficient  confirma- 
tion. 

There  are  two  supposed  ambiguities  in  the  conveyance  executed  by 
the  guardian.  First,  the  grantees  are  described  as  "Lorain,  etc.;" 
also,  the  premises  are  imperfectly  described,  the  number  of  the  block 
having  been  omitted.  Admitting  that  there  is  more  than  one  block  in 
the  town  with  lots  bearing  the  same  numbers  as  these,  then  here  is  a 
latent  ambiguity.  Parol  evidence  was  competent,  in  either  event,  to 
have  remedied  the  defect,  and  such  proof  was  adduced,  showing  who 
the  grantees  were.  In  order  to  explain  the  second,  a  mortgage  was 
offered  in  evidence,  dated  the  22d  of  April,  1843,  executed  by  the 
defendants  to  Thomas  Drum,  and  also  the  entry  of  satisfaction  of  the 
mortgage,  dated  the  33d  of  May,  1844.  These  were  objected  to,  ad- 
mitted,"and  an  exception  taken.  This  evidence  was  improperly  admit- 
ted. It  was  not  shown  to  have  had  any  connection  whatever  with  the 
deed,  to  explain  which  it  was  admitted.     Although  it  describes  the 
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same  premises  as  the  deed,  with  the  addition  of  the  block,  and  corre-  ^\ 
sponds  with  it  in  date,  and  may  be  for  the  balance  of  the  purchase  || 
money  due  at  the  time  the  mortgage  bears  date,  yet  that  did  not  prove 
that  it  was  given  for  the  security  of  the  balance  of  the  purchase 
money;  and,  above  all,  it  did  not  prove  that  this  mortgage  was  upon 
the  same  property  which  was  sold  by  the  guardian.  It  does  not  even 
appear  that  the  mortgage  was  given  to  Drum  as  guardian.  On  its 
face  it  was  a  private  matter  of  his  own,  and  there  is  nothing  to  show 
that  it  was  otherwise.  Also,  for  the  purpose  of  explaining  the  first 
deed,  a  subsequent  one  was  offered,  executed  by  Drum  to  the  defen- 
dants, dated  on  the  23d  of  January,  1847.  This  deed,  which  professes 
to  be  executed  for  the  purpose  of  correcting  the  mistakes  in  the  first 
deed,  gives  the  proper  names  of  the  grantees,  and  describes  the  prop- 
erty in  controversy.  This  deed,  we  also  think,  was  improperly  admit- 
ted in  evidence.  At  most,  it  amounted  to  the  declarations  of  Drum, 
made  some  years  after  the  transaction,  and  when  he  could  not,  by  such 

declarations,  affect  the  interests  of  his  wards.  If  it  was  designed 
[*641]as  a  confirmatory  *conveyance,  it  was  equally  improper,  for  it 

was  made  at  a  time  when  he  was  not  authorized  to  convey,  or 
do  any  act  affecting  the  first  conveyance.  After  his  report  of  the  sale 
had  been  approved  by  the  court,  thereby  giving  effect  to  the  sale  and 
conveyance  which  he  had  made  under  the  order  of  the  court,  his  power 
was  exhausted,  so  far  as  it  related  to  that  sale  and  conveyance.  His 
authority  to  make  that  conveyance  was  derived  from  the  order  of  the 
court.  That  order  constituted  his  warrant  of  attorney.  By  that 
order  he  was  made  the  agent  of  the  law,  and  when  he  had  fulfilled 
that  appointment  to  the  satisfaction  of  the  court,  and  his  acts  were 
approved,  his  authority,  thereby  conferred,  was  exhausted,  and  his 
agency  was  determined,  and  any  act  of  his,  relating  to  that  appoint- 
ment, done  afterwards,  was  void. 

The  only  remaining  question,  which  we  deem  it  important  to  notice, 
arises  under  the  assignment  of  error,  which  questions  the  finding  of 
the  court  upon  the  evidence  before  it.  The  title  shown  by  the  plain- 
tiffs was  a  patent  from  the  United  States,  dated  the  12th  of  September, 
1845,  granting  the  premises  in  question  to  them,  by  the  description 
of  Elizabeth  and  Julia  Ann  Bates,  heirs  at  law  of  Nehemiah  Bates, 
deceased.  This  patent,  it  will  be  observed,  bears  date  subsequent  to 
the  accruing  of  the  title  under  which  the  defendants  claim  the  premi- 
ses; and  there  is  no  evidence  in  the  case,  showing  that  whatever  inter- 
est the  plaintiffs  may  have  had  in  the  premises,  at  the  time  of  the  sale 
under  the  order  of  the  court,  had  any  connection  with  the  title  subse- 
quently acquired  from  the  government.  There  can  be  no  just  grounds 
for  saying  that  an  independent  title,  subsequently  acquired  by  the 
ward,  inures  to  the  benefit  of  a  previous  purchaser  at  a  guardian's  sale. 
The  ward  can  not  be  estopped  by  the  guardian's  deed  from  setting  up 
such  subsequent  title.  The  guardian  can  insert  no  covenants  in  the 
deed,  which  are  binding  upon  the  ward.  Mason  v.  Caldwell,  5  Gil- 
man,  196.  And,  hence,  there  can  be  nothing  in  the  deed  which  can 
operate  by  way  of  estoppel.  If  the  guardian  chooses  to  insert  cove- 
nants in  the  deed,  he  may  be  held  personally  responsible  upon  them, 
and  to  him  alone  must  the  grantee  look  for  redress.  Whiting  v.  Dewey, 
15  Pick.  R.,  428.     It  was  insisted  upon  the  argument,  that  the  patent 
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was  issued  upon  an  entry  which  was  made  by  or  for  the  pat- 
entees, anterior  to  the  proceedings  in  the  circuit  *court,  which[*642] 
resulted  in  a  sale  of  their  interest  in  the  premises,  by  the  guar- 
dian. If  this  be  so,  then,  indeed,  as  the  patent  was  but  the  perfection 
of  a  title,  which,  in  fact,  had  previously  accrued,  and  which,  by  our 
statute,  is  regarded  as  a  legal  and  disposable  title,  we  have  no  doubt 
that  the  patent  could  not  be  used  to  defeat  the  estate  previously  ac- 
quired. (1)  But  there  is  no  sufficient  evidence  in  this  record,  showing 
that  such  was  the  case,  and  certainly  the  court  could  not  presume  that 
it  was  so,  without  evidence.  As  the  case  stood,  the  plaintiffs  were  en- 
titled to  a  verdict  upon  the  evidence. 

The  judgment  of  the  circuit  court  is  reversed,  with  costs,  and  the 
cause  remanded  for  further  proceedings. 

Judgment  reversed. 

Alexandee  Youkg  et  al.  v.  Edwaed  Keogh.  (2) 

Error  to  Jo  Daviess. 

1.  Gtjardian's  sale — confirmation  essential  to  validity.  Upon  a  sale  of  land  by 
a  guardian,  the  title  is  defective,  unless  the  guardian  shall  make  a  report  of  his 
proceedings,  and  have  the  same  confirmed  by  the  order  of  the  court  authorizing 
the  sale. (3) 

This  was  an  action  of  ejectment,  in  the  usual  form.  Plea  of  the 
general  issue  and  similiter.  Jury  returned  a  verdict  of  not  guilty, 
upon  the  trial  of  the  cause,  before  Hugh  T.  Dickey,  judge,  at  the 
January  term,  a.  d.  1850,  of  the  Jo  Daviess  county  court.  As  will 
be  seen  by  the  opinion,  this  case  presents  much  the  same  state  of  facts, 
and  same  points  of  discussion,  as  the  preceding  case  of  Young  et  al. 
V.  Loraine. 

(1)  Upon  this  intimation  of  the  court,  In  the  absence  of  any  report  of  the 
it  is  said  arguendo,  in  Young  «.  Dow-  sale  of  land  by  a  guardian,  for  the  sup- 
ling,  15  111.,  481,  "undoubtedly,  if,  at  port  and  education  of  his  ward,  and  its 
the  time  of  the  sale,  the  infant  had  but  confirmation  by  the  court,  no  title  will 
an  equitable  title  and  subsequently  ac-  pass  to  the  purchaser,  Musgrave  v.  Con- 
quires  the  legal  title,  that  equity  will  over,  85  111..  354.  Such  a  claim  does 
compel  him  to  convey  to  the  purchaser  not  constitute  such  a  claim  and  color  of 
such  subsequently  acquired  legal  title;  title,  made  in  good  faith,  as  is  required 
but,  that  would  be  upon  the  ground  that  by  the  limitation  act  of  1839,  R.  S.,  1874. 
he  acquired  the  legal  title  by  reason  of  p.  674,  t^  6;  Cothran's  Stat.,  ch.  83,  §  6; 
the  equitable  title  which  had  been  regu-  Rawlings  ®.  Bailey,  15  111.,  178.  But, 
larly  sold  and  that  he  took  the  legal  title  where  it  appeared  that  land  belonging 
simply  as  trustee.  In  such  a  case  equity  to  heirs  was  regularly  sold,  by  their 
could  undoubtedly  enforce  the  trust."  guardian,  by  authority  of  law,  though 

(2)  Cited— Rawlings «.  Bailey,  15  111.,  ^^^  «ale  was  not  confirmed,  but  no  com- 
178;  Chapin  v.  Curtenius,  15  111.,  427;  Plaint  was  made  against  the  fairness  of 
Ayers®.  Baumgarten,  15  111.,  444;  Young  the  transaction,  the  money  having  been 
V.  Dowling.  15  Dl.,  481;  Penn  ».  Heisey,  faithfully  applied  by  the  guardian,  in 
19  111.,  295;  Musgrave  v.  Conover,  85  t^e  acquisition  of  other  lands,  which 
111.,  374;  Millers.  M'Manus,  104 111.,  421.  ^^^   ward  subsequently    conveyed,  the 

/o\  T71  11        J  •      *              x>             _j.^  ward  was  held  estopped  in  equitv,  after 

(3)  Followed  m  Ayers  v.  Baumgarten,  j  acouiescence  from  nroceedina-  in 
15  111.,  444  and  Young  v.  Dowling  15  .  ^^  acquiescence,  irom  proceeaing  in 
T„  ,01  •  1-11  *i°  T  f  •„  eiectment,  to  recover  the  land  sold  bv 
111.,  481,  in  which  latter  case  relief  in     J^  „    ,'. .,  ^  , ,   , .        ^„^'a 

'..'„],,  J  ,1        the  guardian,  the  land  havine'  passed 

equity  was  refused  on  the  ground  the     j^^^  fj^^  possession  of  an  innocent  pur- 
court  can  not  relieve  against  a  defective     ^^  ^^^  immediately  connected  ^th 
rpTnsr^tJ  rmllMef rtq'ir^d^b;    the  sale.  Penn  .  Heise'y,  19  DL.  295. 
statute  for  its  due  execution. 
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HoGE  and  Wilson,  for  plaintiffs  in  error.  Thompson  Campbell, 
for  defendant  in  error. 

Caton",  J.     The  title  set  up  by  the  defendant  in  this  case,  is  claimed 

under  a  sale  made  by  the  same  guardian  as  in  the  case  of  Young 

V.  Lorain,  and  for  the  same  wards,  and  made  upon  an  order  of  the 

same  court,  passed  in  1846,  and  most  of  the  questions  arising 

[*643]*here  are  precisely  like  those  decided  there,  and  any  further 

examination  of  them  now  is  unnecessary. 

The  petition,  however,  which  was  produced  in  this  case,  and  upon 
which  the  circuit  court  ordered  the  premises  to  be  sold,  differs  some- 
what from  the  one  produced  in  the  other  case,  and  yet  we  think  enough 
was  shown  here  to  give  the  court  jurisdiction.  In  fact,  all  that  was 
shown  in  the  first  petition  is  also  shown  in  this.  And  besides  that, 
there  are  further  statements  contained  in  this  petition,  which  lead  to 
serious  apprehension  that  these  infants'  estates  were  squandered,  or,  at 
least,  most  extravagantly  expended  in  their  support  and  education, 
and  yet,  that  is  a  question  which  can  not  be  properly  investigated  in 
this  collateral  proceeding.  It  would  be  unsafe  and  unjust  to  try  that 
matter  in  a  suit  contesting  the  title  to  the  land,  in  the  hands  of  third 
parties,  unless  fraud  could  be  shown;  and  here  there  is  no  proof  estab- 
lishing that.  That  the  circuit  court,  in  ordering  the  sale  of  this  prop- 
erty, may  have  acted  improvidently,  and  even  erroneously,  may  be 
admitted,  but  the  purchaser  is  not  responsible  for  that  error,  nor  can 
we  correct  it  here.  The  law  has  enjoined  it  upon  the  circuit  and  probate 
courts,  at  least  in  the  first  instance,  in  their  appropriate  spheres,  to 
watch  over  and  look  after  the  interests  of  infants,  and  to  see  that  they 
are  not  plundered,  or  their  estates  squandered,  by  their  guardians  or 
others,  and  with  them  must  rest  the  responsibility,  so  long  as  they  act 
within  their  jurisdiction,  unless  their  proceedings  are  brought  before 
us  directly  for  review.  It  is  only  then  that  we  can  correct  their  erro- 
neous judgments. 

There  is  one  fatal  defect  in  the  defendant's  title,  in  this  case,  which 
did  not  exist  in  the  other,  and  that  is,  the  guardian  never  made  a 
report  of  his  proceeding,  under  the  order  of  sale,  as  that  order  directed, 
and  as  the  statute  required.  The  statute  declares,  "  it  shall  be  the 
duty  of  the  guardian  making  such  sale,  as  soon  as  may  be,  to  make  a 
return  of  such  proceedings  to  the  court  granting  the  order,  which,  if 
approved  by  the  court,  shall  be  recorded,  and  shall  vest  in  the  pur- 
chaser or  purchasers  all  the  interest  the  ward  had  in  the  estate  so  sold." 
There  is  no  avoiding  the  conclusion  that  the  title  does  not  vest  in  the 
purchaser  till  the  report  is  made  and  approved.  The  language  of  the 
statute  is  so  explicit  and  unequivocal,  that  it  neither  admits  of  doubt 
or  argument.  It  is  not  like  the  case  of  the  return  of  a  sheriff 
[*644]*to  an  execution,  as  was  insisted  at  the  bar,  for  there  it  is  not 
the  return  which  vests  the  title.  In  this  case  had  the  statute 
merely  required  a  return  to  be  made,  the  want  of  it  might  be  over- 
looked, and  even  the  approval  by  the  court  might,  possibly,  be  dis- 
pensed with,  so  far  as  the  validity  of  the  purchaser's  title  is  concerned, 
were  it  not  for  the  further  provision  of  the  statute,  that  the  approval 
and  recording  of  the  return  "  shall  vest  in  the  purchaser"  the  interest 
of  the  ward.     If  the  conveyance,  without  these  proceedings,  could 
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vest  the  title,  then  these  proceedings  could  not  ugain  vest  it.  Neither 
the  guardian  or  the  court  could  contrive  to  vest  the  title  in  any  other 
mode  than  that  provided  by  the  statute.  If  authority  were  required 
for  a  proposition  so  plain,  it  will  be  found  in  the  cases  of  Rea  et  al.  v. 
M' Eachron,  13  Wendell,  465;  Lessee  of  Curtiss  v.  Norton,  1  Ohio  E.,  136. 
The  judgment  of  the  circuit  court  is  reversed,  with  costs,  and  the 
cause  remanded  for  another  trial.  Judgment  reversed. 


Lauren  P.  Hilliard  v.  Ajmo^d  Walker. 

Appeal  from  Cook  County  Court  of  Common  Pleas. 

1.  Set-opp  —  nvwtuality.  Joint  indebtedness  can  not  be  set  off  against  a  separate 
demand;  only  such  demands  can  be  set  off  as  are  mutual  between  the  parties  to 
the  suit.  (1) 

This  was  an  action  of  assumpsit,  tried  in  the  Cook  county  court  of 
common  pleas,  wherein  Almond  Walker,  the  appellee,  was  plaintiff, 
and  a  Judgment  rendered  for  $1,814  80,  Spring,  judge,  presiding. 
Before  the  trial,  the  defendant  below,  and  appellant  in  this  court, 
moved  for  a  continuance  of  the  cause,  upon  his  affidavit,  setting  forth 
that  E.  E.  Griggs  and  two  others  were  important  witnesses  for  his 
defence,  and  that  they  were  absent,  etc. ,  and  that  he  expected  to  prove 
by  them  the  collection  by  said  Almond  Walker  and  one  Charles 
Walker,  who  were  copartners  of  several  sums  of  money,  on  his  account, 
which  were  used  and  appropriated  by  said  firm  of  C.  &  A.  Walker, 
two-thirds  of  which  money  collected  belonged  to  the  defendant 
*below.  This  application  for  a  continuance  was  refused.  This[*645j 
is  the  principal  error  assigned  by  the  appellant. 

E.  S.  Morris,  for  appellant.  Arn'Old  &  Lay  and  Larned  & 
Bentlet,  for  appellee. 

Treat,  C.  J.  The  application  for  a  continuance  was  properly  denied. 
The  facts  sought  to  be  proved  by  the  absent  witnesses  would  not  have 
benefited  the  defendant.  The  evidence  would  only  have  showed  that 
the  firm  of  C.  &  A.  Walker,  of  which  firm  the  plaintiff  was  a  member, 
was  indebted  to  the  defendant.  That  joint  indebtedness  could  not  be 
set  off  against  a  separate  demand  due  to  one  of  the  partners.  Demands 
can  not  be  set  off,  unless  they  are  mutual,  and  between  the  parties  to 
the  action.     Burgwin  v.  Babcock,  ante,  28. 

The  record  fails  to  show  that  the  defendant  excepted  to  the  giving 
of  the  instructions  complained  of.  No  question,  therefore,  arises  as  to 
their  correctness. 

The  motion  for  a  new  trial  was  properly  refused.  The  finding  of 
the  jury  was  clearly  authorized  by  the  evidence.  The  plaintiff  read  in 
evidence  two  promissory  notes,  the  jorincipal  and  interest  of  which,  at 
the  time  of  the  trial,  amounted  to  about  12,283.  There  was  a  credit 
on  one  of  the  notes  of  $101  95;  and  the  defendant  proved  that  the 
plaintiff  had  assumed  the  payment  to  him  of  $270  or  $300,  for  goods 
furnished  to  a  third  person.     The  verdict  was  for  $1,814  80. 

The  judgment  will  be  affirmed,  with  costs.       Judgment  affirmed. 

Cited— Peor.    &  Oqu.    K.   R.    Co.    v.         (1)  See  Burgwin  v.  Babcock,  ante,  p. 
Neill,  16  111.,  269;  Walker  v.  Choviu,  16     28;  Gregg  v.  James,  Breese,  (ed.,  1885), 
111.,  489;  M'Nair  v.  Piatt,  46  111.,  211.         p.  107,  note  1,  for  authorities  collated. 
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[*646]      *GrRANT  GOODKICH  et  al.  V.  AlOKZO  HuifTIlfGTOIf. 

Error  to  Cook. 

1.  Practice  —  effect  of  dismissal.  On  the  dismissal  of  a  suit  the  parties  are  out 
of  court,  and  all  further  proceedings  are  unauthorized,  until  the  judgment  of  dis- 
missal is  vacated,  and  the  cause  reinstated. 

2.  Same  —  subsequent  appearance.  The  appearance  of  the  defendant,  on  a  sub- 
sequent day  of  the  term,  and  obtaining  leave  to  withdraw  his  plea,  does  not 
authorize  the  court  to  enter  judgment  by  nil  dicit. 

3.  Sa3IE — judgment  after  dismissal.  In  order  to  sustain  a  judgment  entered 
subsequent  to  the  dismissal  of  the  suit,  the  record  should  show  that  the  order  of 
dismissal  had  been  vacated,  or  some  act  of  the  party  clearly  indicating  that  the 
cause  should  be  heard  and  determined. 

This  was  an  action  of  covenant,  brought  in  the  Cook  circuit  court, 
at  the  April  term,  1841.  An  alias  summons  was  issued,  returnable  at 
the  October  term  of  that  year,  which  was  served  upon  two  of  the 
defendants,  who  appeared.  The  declaration  contained  eight  counts, 
to  each  of  which  demurrers  were  filed.  The  cause  remained  without 
further  proceedings,  and  was  continued  from  term  to  term,  until 
November  term,  1845;  on  the  seventh  day  of  which  term,  the  follow- 
ing was  entered:  "  Ordered  by  the  court,  that  this  cause  be  dismissed, 
each  party  paying  his  own  costs. ^^  Afterwards,  on  the  22d  day  of 
November,  1845,  the  defendants  who  had  been  served,  came  and  with- 
drew their  joleas;  whereupon,  a  judgment  was  entered  against  them 
for  15,148  40,  and  costs.  The  plaintiffs  in  error  complain  of  this 
judgment,  and  assign  it  for  error. 

B.  S.  Morris  and  J.  C.  Champlin",  for  plaintiffs  in  error.  J.  M. 
Wilson,  for  defendant  in  error. 

Treat,  C.  J.  This  was  an  action  of  covenant,  brought  by  Hunting- 
ton against  Goodrich  and  others.  Goodrich  and  Fullerton,  only,  were  1 
served  with  process.  They  pleaded  several  pleas.  The  record  then  \ 
shows  this  entry:  "  Ordered  by  the  court,  that  this  cause  be  dismissed, 
each  party  paying  his  own  costs."  Some  two  weeks  afterward,  but  dur- 
ing the  same  term,  an  entry  was  made  on  the  record,  which,  after  recit- 
ing that  "  this  day  comes  the  said  plaintiff,  in  his  own  proper  person, 
and  the  defendants,  Alexander  JST.  Fullerton  and  Grant  Goodrich, 
[*647]  who,  alone,  have  been  *served  with  process,  by  their  attorney, 
also  come,  and  withdraw  the  pleas  filed  therein,"  proceeded  to 
enter  a  formal  judgment,  by  nil  dicit,  against  the  defendants,  for  $5,198 
40.     The  rendition  of  that  judgment  is  assigned  for  error. 

The  record  presents  the  strange  anomaly  of  a  judgment  rendered  in 
a  proceeding  which  had  previously  been  dismissed,  without  the  order  of 
dismissal  having  been  set  aside.  On  the  dismissal  of  the  suit,  the  parties 
were  out  of  court,  and  all  further  proceedings  were  unauthorized,  until 
the  judgment  of  dismissal  was  vacated,  and  the  cause  reinstated.  It 
does  not  appear  that  this  was  done.  The  fact  that  the  defendants  ap- 
peared on  a  subsequent  day  of  the  term,  and  obtained  leave  to  withdraw 
their  pleas,  conferred  no  authority  on  the  court  to  enter  the  judgment. 
It  does  not  follow  that  the  defendants  treated  the  case  as  still  pending 
and  undisposed  of,  merely  because  they  made  this  application.  They 
may  have  had  a  very  different  object  in  view,  in  withdrawing  the  pleas 
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from  the  files.  In  order  to  sustain  a  judgment  entered  subsequent  to  the 
dismissal  of  the  suit,  the  record  ought  either  to  show  that  the  order  of 
dismissal  was  first  set  aside  by  the  court,  or  such  acts  of  the  parties,  as 
clearly  indicated  a  design  on  their  part,  that  the  cause  should  be  heard  and 
determined,  without  reference  to' the  previous  proceedings.  This  record 
will  not  justify  either  of  such  conclusions.  It  simply  states  an  appear- 
ance in  court  by  the  defendants  for  the  purpose  of  withdraAving  certain 
papers  from  the  files  of  the  case;  but  it  fails  to  show  that  the  court  had 
reinstated  the  cause,  or  that  the  parties  had  consented  that  it  might  be 
proceeded  with,  as  if  no  order  of  dismissal  had  been  entered.  No  reason- 
able intendment  will  sustain  this  judgment.  If  sustained,  it  must  be 
done  upon  vague  inferences  as  to  what  was  the  real  state  of  the  case. 
The  judgment  of  the  circuit  court  will  be  reversed,  with  costs. 

Judgment  reversed. 

*Chaeles  "Waterman"  and  Eeuben"  Barrett  v.  Frederick  T.  [*648] 
Peet  and  Samuel  H.  Hitchcock. 

Appeal  from  Kane. 

1.  Pleading — jurisdiction  in  another  county.  In  a  declaration  on  a  contract 
specifically  made  payable  in  the  county  where  the  action  is  brought,  it  is  not 
necessary  to  aver  that  the  plaintiff  resides  in  such  county,  to  justify  the  emanation 
of  process  to  a  foreign  county.     The  place  of  payment  controls  the  jurisdiction. (1) 

2.  Evidence  —  statements  of  agent.  The  statements  of  an  agent,  made  to  a 
stranger  to  a  transaction,  at  another  time,  and  after  the  transaction  was  con- 
cluded, are  not  admissible  to  affect  his  principals.  But  his  declarations,  made  at 
the  time  of  a  transaction,  might  bind  his  principals,  and  would  therefore  be  evi- 
dence. (2) 

Cited  — Chi.,  B.  &  Q.  R.  E.  Co.  v.  Lee,  62  111.,  193;  see  Stark  v.  Corey,  45  111., 

60  111.,  501.  431.  So,  it  is  held  the  admissions  of  the 

(1)  Following  Key«.  Collins,  1  Scam.,  president  of  a  railroad  company,  made 
403,  which  overruled,  Kenney  v.  Greer,  in  the  execution  of  duties  imposed  upon 
13  111.,  432.  See  Haddock  «.  Watei-man,  him  and  concerning  a  matter  upon  which 
ante,  p.  474  and  note.  he  is  called  to  act  and  which  is  within  the 

(2)  Reaffirmed,  Whiteside  v.  Mar-  scope  of  the  authority  usually  exercised 
garel,  51  111.,  507;  Cov.  Mut.  B.  Ass'n  v.  ^J  ^^^'  are  evidence  against  the  cor- 
Conway,  10  Bradw.,  348.  poration,    Chi      B.    &    Q.   R.   R.  Co    «. 

As  a"  general  rule,  where  the  acts  of  Coleman,  18  111.,  297.  On  the  other 
the  agent  will  bind  the  principal,  there  l^^nd  it  is  error  in  the  court,  on  objec- 
his  representations,  declarations  and  ad-  ^lon  made,  not  to  suppress  an  answer  to 
missions,  respecting  the  subject  matter,  ^^  interrogatory,  in  a  deposition,  gmng 
will,  also,  bind  him,  if  made  at  the  same  t^e  admission  of  an  agent  made  after 
time  and  constituting  a  part  of  the  res  the  transaction  has  occurred  C.  B  &  Q. 
gestae;  but,  declarations  of  an  agent,  f-  K-  Co.  ^^  Lee,  60  111.  501.  V\  here- 
made  out  of  the  presence  of  the  princi-  lo^e  it  has  been  ruled  that,  admissions 
pal  and  not  while  the  agent  is  doing  any  of  a  locomotive  engineer  made  subse- 
act  in  respect  to  the  subject  matter  of  q«ent  to  the  happening  of  an  accident, 
the  agency,^vill  not  bind  the  principal  or  at  a  time  when  he  was  not  transacting 
his  privies,  and  is  not  evidence  against  any  business  of  his  employer,  were  not 
either,  Linblom  v.  Ramsev,  75  111.,  246;  admissible  against  such  employer  Mich. 
Waggonseller v.  Rexford,  2  Bradw. ,  455 ;  Cent.  R  R  Co  v  Congar  5o  ni-,  503; 
School  Direct,  v.  Wallace,  9  Bradw.,  312.  Jhi.  &  N  W  r  v  Ca  ^  Fillmore,  57  111. . 
Before,  then,  the  declarations  of  an  agent  26o;  C.  B.  &  Q.  R.  R.  Co.  v.  Lee  60  111 
can  be  admitted  it  must  be  made  to  ap-  501;  C.  B.  &  Q.  R.  R:  Co.  v.  Riddle  60 
pear  that,  at  the  very  time  of  making  I"-.  534;  so.  of  a  brakeman  as  to  the 
them,  he  was  transacting.or  doing,  some-  cause  of  a  casualty  Mich  Cent.  R.  R. 
thing  about  the  business  of  his  principal,  Co.  «.  Carrow,  <3  111. ,  348;  Han.  &  St. 
Jenks  V.  Burr,  56  111.,  450;  Mix  v.  Osby,  JoeR.  R.  Co.  v.  Martin,  11  Bradw.,  386; 
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Statement  of  tlie  case.     Opinion  of  tte  Court. 

This  was  an  action  of  assumpsit,  brought  in  the  Kane  circuit  court, 
by  appellees  against  appellants,  to  recover  the  amount  of  a  promissory 
note,  made  payable  at  the  office  of  Ed.  E.  Harvey,  at  Elgin,  Kane 
county,  Illinois.  Process  was  issued  to  the  counties  of  Stephenson  and 
Winnebago,  where  the  defendants  below  resided  and  were  served.  The 
declaration  averred,  "that  the  said  promissory  note  upon  which  this 
action  is  commenced,  was  and  is  made  specifically  payable  in  the  county 
of  Kane  aforesaid,  and  within  the  jurisdiction  of  this  court."  The  de- 
fendants pleaded,  in  defence  to  the  action,  that  the  note  was  fraud- 
ulently obtained,  for  a  sum  too  large  by  $100,  by  the  aid  of  one  Harvey, 
acting  as  the  agent  of  the  plaintiffs  below.  To  support  this  plea,  de- 
fendants proposed  to  prove  admissions  to  a  witness,  not  a  party  to  the 
notes,  made  by  Harvey  the  next  day  after  the  note  was  given,  as  to  how 
the  execution  thereof  was  obtained.  This  was  objected  to,  and  objec- 
tion sustained.  Cause  heard  before  Theophilus  L.  Dickey,  judge,  and 
a  jury,  at  the  December  special  term  of  the  Kane  circuit  court,  1849, 
and  a  judgment  recovered  for  $357  50.  Defendants  below  prayed  this 
appeal. 

Loop  &  Hurlbut,  for  appellants.  Ma]S"N"iere  and  Meeker,  for 
appellees. 

Treat,  0.  J.  The  objection  to  the  jurisdiction  of  the  circuit  court,  if 
the  appellants  can  now  insist  upon  it,  is  not  well  taken.  It  was  decided 
in  the  case  of  Key  v.  Collins,  1  Scammon,  403,  that,  in  a  declara- 
[*649]tion  on  a  contract  specifically  made  payable  in  the  *county 
where  the  action  was  brought,  it  was  not  necessary  to  aver  that 
the  plaintiff  resided  in  such  county,  to  justify  the  emanation  of  pro- 
cess to  a  foreign  county.  The  court,  in  such  case,  has  jurisdiction, 
without  regard  to  the  residence  of  the  parties.  It  is  the  place  of  pay- 
ment which  controls  the  jurisdiction,  and  authorizes  process  to  issue 
to  a  foreign  county  against  the  debtor. 

It  is  assigned  for  error,  that  the  court  erred  in  refusing  to  dismiss 
the  suit,  because  the  summons  was  made  returnable  to  a  special  term, 
appointed  in  vacation.  It  is  a  sufficient  answer  to  say,  that  this  ques- 
tion is  not  presented  by  the  record.  The  record  shows  that  the  pro- 
cess was  made  returnable  to  a  special  term,  but  it  fails  to  show  how 
that  special  term  was  appointed.  The  statute  expressly  provides,  that 
suits  may  be  brought  and  process  made  returnable  to  a  special  term, 
appointed  at  the  preceding  regular  term  of  the  court.  E.  S.,  ch.  29, 
sec.  43.  Whether  process  may  issue,  returnable  to  a  special  term, 
ordered  by  the  judge  in  vacation,  is  another  question,  about  which  we 
shall  not  now  intimate  an  opinion.  If  the  term  in  question  was 
appointed  in  vacation,  the  appellants  should  have  introduced  the  evi- 
dence of  that  fact  into  the  record,  by  a  bill  of  exceptions,  or  otherwise. 

so  of  servants  as  to  setting  out  fire  which  one  witness  as  to  what  another  witness 

occasioned  damage,  0.  &  M.  R'y  Co.  v.  stated  in  reference  to  the  case  in   hand 

Porter,  93  111.,  437;  so  of  county  com-  at  a  time  different  from  that  at  which  it 

missioners,     the  admissions   not    being  is  claimed  the  transaction  occurred,    it 

mad(i  officially  or  while  representing  the  not  being  allowable  to  corroborate   the 

county,    La  Salle    Co.   v.    Simmons,     5  testimony  of  a  witness  by  proving  his 

Gilm.,  513;  so  of  school   directors  made  own    statements  and    such   statements 

after  they  had  retired  from  office,  Sch.  not  being  of  the  res  gestae,  Nat.    B'k   v. 

Direct,  v.  Wallace,  9  Bradw.,  312,   and,  Mansfield,  48111.,  494. 
it  is  not  error  to  exclude  testimony  from 
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The  court  decided  correctly  in  excluding  the  declarations  of  Harvey. 
His  statements  were  mere  hearsay,  not  a  part  of  the  res  gestcB,  and 
were,  therefore,  not  binding  on  the  apiDcllees.  They  were  not  repre- 
sentations made  to  the  appellants,  on  the  faith  of  which  they  acted, 
but  declarations  made  to  a  third  person,  having  no  interest  in  the  sub- 
ject matter  about  which  they  were  made.  The  declarations  of  Harvey, 
made  when  the  settlement  took  place  and  the  notes  were  executed, 
may  have  influenced  the  conduct  of  the  appellants,  and  were,  there- 
fore, binding  on  the  appellees,  and  admissible  as  original  evidence;  but 
his  statements  to  a  stranger,  made  at  another  time,  and  after  the  par- 
ticular transaction  was  concluded,  were  not  the  acts  of  his  principals, 
and,  therefore,  inadmissible.  1  G-reenleaf  on  Evidence,  sec.  113; 
Story  on  Agency,  sec.  135. 

We  perceive  no  error  in  the  instructions  of  the  court. 

The  judgment  is  afl&rmed,  with  costs. 

Judgment  affirmed. 

*BucKN-EE  S.  Morris  et  al.  v.  The  City  of  Chicago.  [*650] 
Appeal  from  the  Cook  County  Court  of  Common  Pleas. 

1.  Appeal  — judgment  relating  to  freehold.  An  appeal  can  be  prosecuted  from 
a  judgment  which  relates  to  a  freehold,  although  the  act  under  which  the  judg- 
ment may  have  been  rendered,  is  silent  in  regard  to  the  right  to  appeal. (1) 

2.  Eminent  domain  —  costs  of  condemnation.  In  a  proceeding  under  the  acts 
incorporating  the  city  of  Chicago,  which  authorize  the  common  council  to  lay 
out  streets,  etc.,  and  to  make  assessments,  etc.,  in  that  behalf,  it  is  erroneous  to 
superadd  the  costs  of  such  proceeding,  in  addition  to  the  damages  awarded  to  the 
owner  of  the  ground.  (2) 

This  was  an  application  by  the  city  of  Chicago  to  the  Cook  common 
pleas,  to  have  Madison  street,  in  said  city,  between  Wells  and  State 
streets,  widened.  The  application  was  allowed,  cpmmissioners  were 
appointed,  proofs  heard,  and  report  of  commissioners  was  filed.  At 
February  term,  1850,  Spring,  judge,  presiding,  after  hearing  the 
exceptions  to  the  report,  the  report  was  confirmed,  and  the  land  neces- 
sary to  the  opening  of  said  street  was  condemned.  The  parties  inter- 
ested in  the  land  assessed,  took  exceptions  to  the  ruling  of  the  court, 
and  prayed  this  appeal.  The  joints  in  controversy  are  stated  in  the 
opinion  of  the  court. 

Cited  —  Canal  Trustees  t.  Chicago,  and    orders    of    inferior    courts,    from 

12  111.,  403;  Skinner  v.  Lake  View  Ave.  which  writs  of  error  might  be  lawfully 

Co.,  57  111.,  151;  St.   Louis  &  S.  E.  R'y  prosecuted,"   which    gave    a   right    of 

Co.  -y.  Lux,  63  111.,  523.  appeal,  absolute, in  all  civil  cases,  Emer- 

(1)  The  practice  act  of  1827,  R.  Co.,  son  v.  Clark,  1  Scam.,  596. 
1827,  p.   318,  i^  32,   provided   "appeals        (2)  Followed,  Canal  Trustees  v.  Chi- 

from  the  circuit   court  to  the  supreme  cago,  12  111. ,  403. 

court  shall  be  allowed  in  all  cases  where         Party    whose  land   is   sought   to   be 

the  judgment  or  decree  appealed  from  ^aken  should  not  be  compelled  to  pay 

be  final,  and  shall  amount,  exclusive  of  costs,  if  the  assessment  of  damages  be 

costs,  to  the  sum  of  twenty  dollars  or  aflfirmed    or   not    increased,    People   v. 

relate  to  a  franchise  or  freehold."   Such  M'Roberts,   62  111.,  38.      The  expenses 

was  also  the  language  of   the  stat.   of  attending   the   assessment   of   damages 

1845,   R.   S.    1845,   ch.   83,   §  47,   upon  for  right  of  wav  include  costs;  but  they 

which  this  opinion  is  predicated.     The  stand  on  the  same  footing  as  the  dam- 

stat.  of  1865,  L.  1865,  p.  3,  §  1,  provided  ages  awarded,  for  which  execution  can 

'  appeals  shall  be  allowed  to  the  .su-  n^t  ^e  issued,  Chi.  &  Mil.  R.  R.  Co.   v. 

preme  court  from  all  decrees,  judgments  -QyiW.,  20  111.,  218. 
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Opinion  of  the  Court. 
J.  M.  Wilson,  for  appellants.     J.  W.  Chickerijstg,  for  appellee. 

Treat,  C.  J.  The  eleventh  section  of  the  "  act  supplementary  to 
the  act  to  incorporate  the  city  of  Chicago,  approved  March  4th,  1837," 
declares,  that  "  the  common  council  shall  have  powe^-  to  lay  out,  make 
and  assess,  streets,  alleys,  lanes  and  highways,  in  said  city,  and  make 
wharves  and  slips  at  the  ends  of  streets,  and  to  alter,  widen,  contract, 
straighten  and  discontinue  the  same."  It  further  declares,  '^whenever 
the  common  council  shall  desire  to  take  or  appropriate  any  land,  or 
town  lot,  or  any  part  thereof,  not  the  property  of  the  city,  for  any  of 
the  purposes  aforesaid,  they  shall  cause  an  apjDlication  to  be  made,  in 
writing,  to  some  court  of  record  in  the  county  of  Cook,  or  judge 
thereof,  in  vacation,  for  the  condemnation  of  such  land,  or  town  lot, 
or  part  thereof,  for  such  purposes,  and  shall  give  notice  of  such 
[*651]*application,  by  publishing  a  notice  thereof,  for  thirty  days,  in 
the  corporation  newspaper.  And  upon  such  application  and 
proof  of  publication  of  such  notice  being  filed  in  the  office  of  the  clerk 
of  said  court,  the  said  court  or  judge  shall  appoint  three  commissioners 
to  examine  and  report  upon  the  necessity  of  such  appropriation,  and 
the  value  of  such  land,  town  lot,  or  part  thereof,  and  the  injury  to  the 
owner  or  owners  thereof,  respectively,  in  consequence  of  such  appro- 
priation, and  at  the  same  time  to  assess  and  apportion  the  said  dam- 
ages and  expenses  of  said  improvement  on  real  estate  deemed  by  them 
benefited  thereby,  as  nearly  as  may  be  in  proportion  to  the  benefit 
resulting  therefrom,  after  taking  into  consideration  and  making  due 
allowance  for  any  benefit  which  said  owner  or  owners  may  derive  from 
such  improvement,  and  shall  describe  the  real  estate  upon  which  such 
assessment  is  made.  If  there  be  any  building  on  any  land  taken  for 
such  improvement,  the  owner  thereof  shall  have  ten  days,  or  such 
time  as  the  common  council  may  allow,  after  the  final  assessment  of 
the  commissioners  and  the  proceedings  of  the  court  are  confirmed  by 
the  common  council,  to  remove  the  same,  and  in  case  such  owner  re- 
move such  building,  the  value  thereof  to  the  owner  to  remove  shall  be 
deducted  from  the  amount  of  damages  to  be  awarded  to  the  owner 
thereof,  and  such  value  shall  be,  at  the  time  of  the  assessment,  deter- 
mined by  the  commissioners,  and  in  case  of  removal  deducted  pro  rata 
from  the  assessments  upon  the  real  estate  deemed  benefited  by  such 
improvements."  The  same  section  further  provides,  that  the  commis- 
sioners shall  report  their  j^roceedings  to  the  court,  and  the  court  may, 
if  the  proceedings  are  found  to  be  fair  and  regular,  confirm  the  same, 
and  condemn  the  land  for  the  purposes  intended.  The  proceedings 
are  then  to  be  certified  to  the  common  council,  and,  if  the  same  shall 
be  approved  by  the  council,  *'an  order  shall  be  entered  at  large  upon 
the  records  of  the  common  council,  confirming  the  same,  and  directing 
a  warrant  to  be  issued  to  the  collector,  for  the  collection  of  said  assess- 
ment, as  in  other  cases,  and  the  same  proceedings  shall  be  had,  in  all 
respects,  for  the  collection  of  the  same,  as  for  the  collection  of  other 
taxes  or  assessments." 

Under  the  authority  of  these  provisions,  the  common  council  pre- 
sented a  petition  to  the  court  of  common  pleas,  representing  that 
[*652Jthey  desired  to  widen  Madison  street,  and  for  that  *purpose  to 
take  and  appropriate  a  portion  of  certain  lots  bordering  thereon, 
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and  praying  for  the  appointment  of  commissioners  to  report  upon  the 
necessity  of  the  improvement,  the  value  of  the  land  to  be  appropriated, 
and  the  injury  to  the  owners  in  consequence  thereof,  and  also  to  assess 
and  apportion  the  damages  and  expenses  of  the  improvement  on  such 
real  estate  as  would  be  benefited  thereby.  Commissioners  were  ap- 
pointed in  pursuance  of  the  prayer  of  the  petition,  who  reported  in 
favor  of  widening  the  street  and  the  appropriation  of  the  land  for  the 
purpose.  They  estimated  the  damages  to  the  owners  of  the  lots  to  be 
appropriated,  to  the  sum  of  $8,740  17.  To  this  amount  they  added 
the  sum  of  $96,  as  compensation  to  the  city  attorney,  printer,  surveyor, 
clerk  of  the  court,  and  the  commissioners,  for  their  services  in  con- 
nection with  the  proceedings  —  the  commissioners  considering  this 
amount  as  part  of  the  necessary  expenses  of  the  improvement.  The 
aggregate  of  these  sums,  $8,836  17,  was  then  assessed  and  apportioned 
against  the  lots  in  the  vicinity,  deemed  to  be  benefited  by  the  widening 
of  the  street.  They  also  reported  that  the  buildings  on  the  land  to 
be  appropriated,  would  be  worth  to  the  owners  for  the  purpose  of  re- 
moval, $3,500,  which  sum  they  did  not  deduct  from  the  aggregate  of 
$8,836  17. 

The  court  made  an  order,  confirming  the  report  of  the  commis- 
sioners, and  condemning  the  land  for  the  purposes  of  the  street,  as 
prayed  for  by  the  corporation.  To  reverse  this  order,  some  of  the 
parties  interested  have  prosecuted  an  appeal  to  this  court. 

It  is  contended  by  the  counsel  for  the  corporation,  that  an  ai3peal 
will  not  lie  in  such  a  case.  The  act,  under  which  the  proceeding  was 
had,  is  silent  in  this  respect,  and,  if  an  appeal  can  be  prosecuted,  it 
must  be  by  virtue  of  the  general  provision  regulating  apjjeals.  The 
statute  provides,  that  appeals  "  shall  be  allowed  in  all  cases,  where  the 
judgment  or  decree  appealed  from  be  final,  and  shall  amount,  exclu- 
sive of  costs,  to  the  sum  of  twenty  dollars,  or  relate  to  a  franchise  or 
freehold."  E.  S.,  ch.  83,  sec.  47.  In  our  opinion,  the  case  is  clearly 
within  this  provision  of  the  statute.  The  judgment  complained  of 
clearly  relates  to  a  freehold.  It  is  a  condemnation  of  real  estate,  by 
which  the  title  of  the  owner  may  be  divested,  and  transferred  to 
and  vested  in  the  corporation.  The  very  object  of  the  *corpora-[*653] 
tion  was  to  acquire  the  fee  in  the  land,  and  the  order  of  the 
court  acts  directly  on  the  title.  The  title  was  necessarily  drawn  in 
question,  for  a  party  is  not  entitled  to  recover  damages  for  the  appro- 
priation of  land  to  public  uses,  unless  he  is  the  owner  thereof.  The 
commissioners  had,  therefore,  to  determine  the  question  of  title  to  the 
land,  and  assess  damages  to  the  proprietors,  for  the  loss  sustained  by 
reason  of  the  appropriation.  The  judgment  of  condemnation,  if  per- 
mitted to  stand  and  be  carried  into  effect  by  the  corporation,  would  as 
effectually  conclude  the  parties  from  afterwards  asserting  title  to  the 
land,  as  would  a  sale  on  execution,  or  a  recovery  in  ejectment.  "We 
have  not  the  slightest  doubt  of  the  right  of  the  parties  to  have  the  pro- 
ceedings reviewed  in  this  court.  , 

There  is  a  fatal  objection  to  the  proceedings  of  the  commissioners. 
In  addition  to  the  damages  awarded  to  the  owners  of  the  ground  ap- 
propriated, they  have  added  the  costs  of  the  proceeding — the  whole  of 
which  is  embraced  in  the  assessment  against  the  proprietors  of  the  lots 
benefited  by  the  widening  of  the  street.     Costs  are  not  given  by  the 
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statute  regulating  this  proceeding;  and  they  can  not  be  recovered,  un- 
less expressly  given  to  the  corporation.  The  damages  and  expenses  of 
the  improvement  are  only  to  be  assessed  and  apportioned.  The  com- 
missioners had  no  authority  to  superadd  the  costs  of  the  proceeding. 
The  owners  of  the  property  benefited  by  the  widening  of  a  street,  can 
only  be  charged  with  the  damages  awarded  to  the  proprietors  of  the 
ground  taken  for  the  purposes  of  the  street,  and  the  necessary  expen- 
ses of  opening  the  same.  The  words  "  and  expenses  of  said  improve- 
ment^' do  not  embrace  the  costs  of  the  proceeding,  but  only  the 
expenses  necessarily  incurred  in  putting  the  street  in  a  proper  condi- 
tion to  be  used  by  the  public — such  as  the  removal  of  buildings,  the 
grading  of  the  street,  and  the  like.  The  costs  of  the  proceeding  must 
be  borne  by  the  corporation,  in  the  absence  of  any  statutory  provision 
requiring  them  to  be  taxed  against  and  collected  from  the  owners  of 
the  adjacent  property.  For  this  error,  the  order  of  the  court,  con- 
firming the  report  of  the  commissioners,  and  condemning  the  land  for 
the  purposes  of  a  street,  must  be  reversed. 

A  question  of  much  importance  was  made  on  the  argument,  and 
perhaps  arises  in  this  case — involving  the  right  of  the  corpora- 
[*654]tion,  under  the  constitution,  to  collect  from  the  owners  of  *ad- 
jacent  property  the  real  value,  for  the  purposes  of  removal,  of 
the  buildings  standing  on  the  ground  appropriated,  where  the  owners 
fail  to  remove  the  same — but  as  it  was  not  necessary  to  the  decision  of 
the  case,  the  question  has  not  been  investigated,  and,  consequently,  no 
opinion  will  be  expressed  respecting  it.(l) 

The  judgment  of  the  court  of  common  pleas  will  be  reversed,  with 
costs;  and  the  cause  will  be  remanded,  to  the  end  that  further  pro- 
ceedings may  be  had  in  the  matter.  The  effect  of  the  reversal  will  be 
to  vacate  all  of  the  proceedings  subsequent  to  the  filing  of  the  petition 
by  the  corporation.  The  coiirt  must,  therefore,  commence  de  novo,  by 
the  appointment  of  commissioners. 

Judgment  reversed. 

The  Town  of  Ottawa  v.  The  County  of  La  Salle.  (2) 

Error  to  La  Salle. 

1.  Supervisors — annual  meeting.  The  annual  meeting  of  the  board  of  super- 
visors, under  the  law  authorizing  township  organization,  is  in  November;  and  the 
board  may  elect  a  temporary  chairman,  whether  there  is  a  regular  chairman  in 
existence  or  not. 

2.  Same — quorum  makes  valid  meeting.  Any  meeting  of  the  board  of  supervis- 
ors, at  which  a  quorum  is  present,  must  be  regarded  as  valid. 

3.  Same — when  in  charge  of  affairs.  That  portion  of  the  law  which  confers 
jurisdiction  over  the  county  affairs  upon  the  board  of  supervisors,  went  into  op- 
eration on  the  first  Tuesday  in  April,  1850. 

4.  Corporation — change  of  name  not  abolished.  The  county  corporation  was 
not  abolished  by  this  law.  Its  name  was  changed,  but  .suits  instituted  in  the  old 
name,  do  not  therefore  abate.  (3) 

(1)  See  Chicago  v.  Lamed,  34  111.,  270.  Univ.,  62  HI.,  195.     So,  if  a  corporation 

(2)  Cited  —  Ottawa  ii.  La  Salle  Co.,  12  give  notes  and  execute  deeds,  to  land 
III.,  389;  People  o.  Garner,  47  111.,  246.  held  by  it,  under  a  new  name,  these  will 

(3)  Change  of  name  by  statute;  suit  be  as  obligatory  on  it  and  as  effectual  in 
properly  brought  against  the  corporation  la^  as  if  it  had  been  done  in  the  proper 
by  the  new  name,  Newlan  «.  Lombard  name  of   the   corporation,    Mt.   Palatine 
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The  question  presented  for  the  consideration  of  the  court  by  the 
parties  was  as  to  the  abatement  of  the  suit.  The  points  raised  and 
discussed  are  fully  presented  by  the  opinion  of  the  court. 

A,  Hoes  and  H.  G.  Cotton,  for  plaintiff  in  error.  E.  S.  Leland 
and  W.  H.  L.  Wallace,  for  defendant  in  error. 

Caton,  J.  This  suit  was  brought  by  the  county  against  the  town, 
previous  to  the  adoption  of  the  township  organization  law,  in 
November  last,  and  the  cause  was  tried  and  judgment  rendered [*655] 
in  favor  of  the  county,  since  the  first  Tuesday  in  April  last. 
It  is  now  objected,  for  the  plaintiff  in  error,  that  the  old  political  cor- 
poration of  the  county  of  La  Salle  was  abolished  by  the  adoption  of  the 
township  law,  and  a  new  political  body  was  created,  by  the  name  of 
the  board  of  supervisors  of  the  county  of  La  Salle,  and  that  hence  the 
suit  abated,  upon  the  adoption  of  that  law.  We  agree  with  the  coun- 
sel for  the  defendant  in  error,  that  the  annual  meeting  of  the  board  of 
supervisors  does  not  take  place  till  JSTovember.  The  time  of  that 
meeting  is  made  to  depend  upon  the  time  of  the  general  election.  The 
first  section  of  the  sixteenth  article  of  the  law  provides,  that  the  board 
of  supervisors  "  shall  meet  annully  in  their  respective  counties,  for 
the  despatch  of  business; "  and  the  next  section  declares,  that  "  the 
annual  meetings  of  the  board  of  supervisors  shall  be  held  on  the  first 
Monday  after  the  general  election, ^^  etc.  By  determining  the  time  of 
the  general  election,  we  fix  the  time  of  the  annual  meeting  of  the  board. 
The  ninth  section  of  the  sixth  article  of  the  constitution  says,  "^the 
general  elections  shall  be  held  on  the  Tuesday  next  after  the  first 
Monday  of  November,  biennially,  until  otherwise  provided  by  law." 
The  legislature  has  not  attempted  to  change  the  times  of  the  elections, 
but,  by  an  irresistible  implication,  they  have  changed  the  general 
elections  from  biennial  to  annual,  so  that  all  of  the  regular  November 
elections  are  considered  general  elections.  Eequiring  annual  meetings 
of  the  board,  which  are  to  be  held  immediately  succeeding  the  general 
elections,  implies  that  there  shall  be  annual  general  elections.  Unless 
the  general  elections  occur  annually,  the  law  could  not  have  been 
adopted  so  as  to  go  into  operation  at  the  time  prescribed  by  the  legisla- 
ture. The  first  section  of  the  law  provides,  that  the  qualified  voters 
of  each  county  may  vote  for  or  against  organization  under  the  law,  at 
the  next  general  election  after  its  passage;  and  the  fourth  section  de- 
clares, that  it  shall  go  into  operation  on  the  first  Tuesday  in  April,  1850, 
in  the  counties  in  which  it  shall  be  adopted.  The  first  general  election 
held  under  the  new  constitution,  was  in  November,  1848,  and  the  law 
was  passed  in  February,  1849.  Between  that  time  and  April,  1850,  the 
law  was  authorized  to  be  voted  for,  at  a  general  election,  while,  ac- 
cording to  the  provisions  of  the  constitution,  no  general  election 
would  occur  till  November,  1850.  *Now,  unless  it  shall  be  held[*656j 
that  the  legislature  has  provided  for  the  occurrence  of  general 

Acad.    V.    Kleinschnitz,    28    111. ,    133.  members  of  an  association  of  that  name. 

Where  a  number  of  persons  associated  The  adoption  of  a  different  name  in  their 

in  business  were  known  to  the  world  articles  of  association  constituted  no  de- 

and  transacted   business  by  a  particular  fense.     Boggs   v.    Olcott,   40    111.,    403. 

name,  it  was  held   proper   to  describe  See  R.  S.,  1874,  p.  394;  Cothran's  Stat., 

them,  in  a  suit  against  the  members,  as  ch.  32,  §  50. 
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elections  oftener  than  is  prescribed  by  the  constitution,  then  we  must 
say  that  the  time  has  not  yet  arrived  at  which  the  voters  could  express 
an  opinion  for  or  against  the  law,  for  that  could  only  be  done  at  a 
general  election.  Eequiring  the  people  to  vote  at  a  general  election  be- 
tween February,  1849,  and  April,  1850,  is,  in  effect,  providing  that  a 
general  election  shall  occur  during  that  period;  and  as  the  only  election 
which  was  provided  for,  during  that  time,  was  to  take  place  in  Novem- 
ber, 1849,  that,  of  course,  was  the  general  election  contemplated  by  the 
law.  Indeed,  the  second  section  of  the  election  law,  which  was  approved 
on  the  same  day  with  the  law  under  consideration,  may  be  fairly  con- , 
strued  to  provide  for  annual  general  elections,  for  that  declares,  in  subi 
stance,  that  all  state  and  county  officers  shall  be  elected  at  general  elec-^ 
tions,  on  the  Tuesdays  next  after  the  first  Mondays  in  November, 
whether  they  are  elected  quadrennially,  biennially  or  annually.  We 
hold,  then,  that  the  legislature  has,  in  the  exercise  of  the  authority  con- 
ferred by  the  constitution,  provided  for  annual  general  elections;  and 
that,  as  the  law  now  stands,  at  least,  for  all  the  purposes  of  this  act, 
the  annual  November  elections  are  general  elections,  and,  hence,  that 
the  annual  meetings  of  the  board  of  supervisors  must  be  held  on  the 
Mondays  succeeding  those  elections.  It  was  suggested  that  it  might 
have  been  the  intention  of  the  legislature  that  the  annual  meeting  of 
the  board  of  supervisors  should  be  held  on  the  Mondays  succeeding  the 
April  elections  provided  for  by  the  act,  instead  of  the  November  elec- 
tions. This,  however,  can  not  be,  for  by  the  first  and  fourth  sections 
of  article  nineteen,  the  assessments  are  to  be  made  between  May  and 
August;  and  by  the  first,  sixth  and  seventh  sections  of  the  twentieth 
article,  the  assessment  rolls  are  to  be  examined  and  corrected  by  the 
board  of  supervisors,  at  their  annual  meeting,  and  a  warrant  issued  for 
the  collection  of  the  taxes  by  the  fifteenth  of  December. 

Admitting  that  the  annual  meeting  of  the  board  of  supervisors  can 
not  take  place  till  after  the  November  election,  it  was  argued  that,  as 
a  board,  they  can  not  act  till  that  time,  because  there  is  no  provision 
of  law  authorizing  them  to  organize  until  their  annual  meeting.  As 
we  have  before  seen  that  the  first  section  of  the  sixteenth  article 
[*65 7]  requires  the  board  to  hold  annual  meetings,  *and  that  it  further 
provides,  that,  "as  a  board  of  supervisors,  they  may  also  hold 
special  meetings,  at  such  times  and  places  as  they  may  find  convenient, 
and  shall  have  power  to  adjourn  from  time  to  time,  as  they  may  deem 
necessary."  The  third  section  says,  "the  board  of  supervisors  of  each 
county  in  this  state  shall  have  power,  at  their  annual  meetings,  or  at 
any  special  meetings,"  to  exercise  the  jurisdiction  in  that  section  con- 
ferred, and  "to  perform  all  other  duties  which  may  be  enjoined  on 
them  by  any  law  of  this  state,"  etc.  The  sixth  section  declares,  that 
"  they  shall,  at  each  annual  meeting,  choose  one  of  their  number  as 
chairman,  who  shall  preside  at  such  meeting,  and  in  all  other  meetings 
held  during  the  year.  In  case  of  his  absence,  at  any  meeting,  the 
members  present  shall  choose  one  of  their  number  as  a  temporary 
chairman."  From  this  it  is  argued,  that  the  board  can  not  hold  and 
organize  a  special  meeting  until  it  is  organized  at  an  annual  meeting, 
and  that  its  jurisdiction  can  not  attach  until  it  can  organize  and  exer- 
cise it.  That  the  board  can  only  organize  by  the  election  of  a  chair- 
man, may  be  conceded,  but  the  argument  Avhicli  is  drawn  from  the 
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peculiar  language  of  this  section,  that  the  board  can  only  choose  a 
temporary  chairman  after  a  regular  chairman  has  been  chosen,  proves 
too  much.  The  extent  of  that  argument  is,  that  as  the  board  can 
only  choose  a  temporary  chairman  in  the  absence  of  the  regular  chair- 
man, there  must  be  a  regular  chairman  in  existence,  wno  may  be 
absent,  and  whose  place  may  be  temporarily  supplied,  or  else  the  super- 
visors can  not  select  one  of  their  number  to  preside  over  them  tem- 
porarily. Under  that  construction  of  the  law,  if  the  chairman  elected 
at  the  annual  meeting  should  die  immediately  after  the  adjournment, 
then  no  other  meeting  could  be  held  during  the  year,  for  there  would 
be  no  regular  chairman  in  existence,  who  could  be  absent.  An  absent 
regular  chairman  being  necessary  to  authorize  them  to  choose  a  tem- 
porary one,  no  such  choice  could  be  made,  for  the  want  of  that  contin- 
gency. Indeed,  by  giving  the  law  this  construction,  we  should  hold 
that  the  board  will  always  be  in  a  state  of  disorganization,  and  inca- 
pable of  organizating  or  acting,  between  April  and  November,  in  every 
year,  for  the  chairman  who  is  elected  in  November  goes  out  of  office 
in  April,  and  there  is  no  more  authority  for  electing  a  temporary  chair- 
man between  April  and  November,  1851,  or  any  subsequent  year, 
than  there  is  during  the  same  period  in  *1850.  So  long  as  the[*658] 
legislature  has  given  the  board  power  to  "  hold  special  meetings, 
at  such  times  and  places  as  they  may  find  convenient,"  we  do  not  think 
that  it  was  intended  that  they  should  be  incapable  of  doing  so  for  seven 
months  in  each  year.  The  mode  of  calling  a  special  meeting  is  not 
specified  in  the  act,  and  hence  there  is  no  means  of  testing  the  legality 
of  the  call,  and  any  meeting  of  the  board,  at  which  a  quorum  is  pres- 
ent, must  be  regarded  as  valid.  Special  meetings  can  not  be  regarded 
as  those  which  are  held  by  adjournment  from  the  annual  meetings  of 
the  board,  for  adjourned  and  special  meetings  are  both  spoken  of  and 
recognized  in  the  sixth  section  of  the  ninth  article. 

One  of  the  most  important  provisions  of  this  law  is,  that  which  con- 
fides the  management  of  the  county  affairs  to  the  board  of  supervisors, 
instead  of  the  county  court.  And  the  fourth  section  of  the  first  article 
provides,  that  the  county  voting  in  favor  of  the  adoption  of  the  law 
'•shall  be  governed  by  and  subject  to  the  provisions  of  this  act,  on 
and  after  the  first  Tuesday  in  April,  1850."  This  strong  expression 
manifests  an  intention  on  the  part  of  the  legislature,  that  the  entire 
act,  so  far  as  it  relates  to  the  government  of  the  county,  should  go  into 
complete  operation  at  that  time.  It  is  true,  that  an  express  provision, 
in  another  part  of  the  act,  postponing  the  operating  of  any  portion  of 
the  law,  would  have  the  effect  to  defer  it,  but  a  mere  failure  to  provide 
specifically  for  the  immediate  organization  of  the  board  ought  not  to 
have  that  effect.  We  are  very  clearly  of  opinion,  that  that  portion  of 
the  act  which  confers  jurisdiction  over  the  county  affairs  ui)on  the 
board  of  supervisors  went  into  operation  at  the  time  specified  in  the 
fourth  section  of  the  first  article;  and,  even  if  express  authority  had 
not  been  given  to  the  board  to  hold  special  meetings,  that  authority 
would  have  been  applied,  if  special  meetings  should  be  found  neces- 
sary, in  order  to  carrv  out  the  provisions  of  the  law. 

But  did  the  suit  necessarily  abate,  upon  the  adoption  of  this  new 
law?     We  think  not.     The  old  political  corporation,  known  as  the 
county  of  La  Salle,  was  not  abolished  by  the  law.     The  same  artificial 
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existence  continued  after  as  before.     Sufficient  of  the  provisions  of 
the  law  has  already  been  referred  to  to  show  this.     The  name  by  which 

suits  should  be  brought  to  enforce  the  rights  of  or  liabilities 
[*65 9]  against  the  county,  was  changed,  it  is  true,  *but  it  is  only  that 

designation  that  is  changed,  and  not  the  corporation  itself. 
Formerly  suits  by  or.  against  a  county  were  required  to  be  brought  in 
the  name  of  the  county  commissioners  of  the  county.  That  was 
changed  by  a  law  which  required  such  suits  to  be  brought  simply  in 
the  name  of  the  county;  and  now  we  have  another  change,  which 
requires  them  to  be  brought  in  the  name  of  the  board  of  supervisors 
of  the  county.  But  during  all  these  changes,  the  county  has  remained 
the  same,  even  in  name.  There  are  no  words  in  the  act  manifesting 
a  design  to  abolish  the  old  corporation,  or  to  create  a  new  one.  Let 
us  look  at  the  consequences  of  the  construction  contended  for,  and 
consequences  may  be  considered,  when  seeking  to  arrive  at  the  inten- 
tion of  the  legislature.  If  the  corporation  was  abolished,  as  there  is 
no  provision  of  law  conferring  its  rights  and  imposing  its  liabilities 
upon  the  new  corporation  supposed  to  have  been  created,  those  rights 
are  gone,  and  those  liabilities  extinguished;  and  all  its  real  estate 
would  revert  to  the  grantors,  because,  as  the  party  in  whom  the  title 
was  vested  is  annihilated,  and  has  no  successor,  in  whom  the  title  can 
vest,  that  must  necessarily  go  back  through  the  same  channel  by 
which  it  came,  to  find  a  resting  place.  Hooker  v.  Utica  and  Hudson 
TurjipiTce  Company,  12  Wendell,  371;  Haywood  et  al.  v.  The  Mayor, 
etc.,  L.,  N.  Y.  Legal  Observer,  244. 

The  legislature  certainly  never  intended  to  produce  such  a  result, 
and  we  ought  not  to  hold  that  they  have  done  so,  where  the  language 
of  the  act  will  reasonably  bear  a  different  construction.  Here  even 
the  name  of  the  county  is  not  changed,  but  merely  a  change  of  the 
title  in  which  suits  shall  be  brought,  without  any  change  of  existence 
or  change  of  right  in  the  plaintiff  in  the  suit.  But  if  the  name  of  the 
county  had  been  changed,  the  suit  might  still  continue.  The  change 
of  the  name  of  the  plaintiff  in  a  suit  would  not,  of  itself,  abate  the 
suit.  Suppose  an  act  were  passed  changing  the  name  of  a  natural 
person,  who  has  a  suit  pending,  would  the  suit  thereby  abate?  While 
the  party  remains  the  same,  the  suit  may  continue.  It  would  be 
proper,  no  doubt,  to  suggest  the  change  upon  the  record,  and  to  make 
the  title  of  the  cause  conform  to  it;  but  if  this  is  not  done,  and  the 

defendant  chooses  still  to  go  on  and  answer  to  the  cause,  under 
[*660]its  former  title,  he  ought  not  to  be  allowed  to  raise  the  *objec- 

tion  in  this  court,  when  his  liability  has  been  established.  We 
are  of  opinion  that  the  suit  did  not  abate. 

As,  by  the  agreement  of  the  parties,  the  other  questions  arising 
upon  the  record  were  to  be  continued  for  argument  until  the  next 
term  of  the  court,  the  question  of  costs  will  be  reserved  till  that  time. 
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HovEY  et  al.  v.  Holcomb  et  al. 
Error  to  Cook  County  Court. 
1.  Trusts  —  required  wHtten.    All  trusts  in  this  'state,  except  resulting  trusts, 
must  be  evidenced  or  created  by  writing.  (1) 

2  Fraudulent  convk^ an ck— deed  to  another  to  be  reconveyed.  If  one  honestly 
conveys  property  by  an  absolute  deed,  to  another,  believing  that  it  will  be  recon- 
veved  or  transferred,  as  the  first  grantor  may  direct,  without  intending  to  injure 
his  creditors  by  such  conveyance,  and  where  they  would  not  be  injured  if  the  real 
purposes  of  the  grantor  should  be  carried  out,  as  intended  by  him,  such  convey- 
ance is  not  fraudulent,  as  to  creditors.  „      '  . , 

3  SAME -to  set  adde  fraud  must  he  set  out.  To  set  aside  a  conveyance  as 
fraudulent,  the  bill  should  contain  sufficient  averments,  showing  the  manner  ot  the 
fraud.  (3) 


Cited  —  Seaman  v.  Cook,  14  111.,  501. 
(1)  Re-affirmed  in  Lantry  v.  Lantry,  51 

111.,  458. 

An  express  trust  is  within  the  statute 
of  frauds,  and,  therefore,  void,  if  not 
declared  in  writing,  Adams  v.  Adams, 
79  111.,  517;  Walker  v.  Klock,  55  111., 
362-  Rogers  v.  Simmons,  55  111.,  76; 
Smith  V.  Hollenback,  51  111.,  223;  the 
statute  does  not,  however,  prevent  the 
establishment  of  a  resulting  trust  by 
parol.  Ward  v.  Armstrong,  84  111.,  151; 
Nichols's.  Thornton,  16  111.,  113. 

A  resulting  trust  is  usually  created  by 
the  purchase  of  land  with  the  money  of 
one  person  in  the  name  of  another,  with- 
out  the   consent   of  the   owner  of  the 
money,  Sheldon  t.  Harding,  44  111.,  68. 
In  such  case  the  money  must  be  used  in 
the  purchase  of   the  very  property  in 
which   the   trust  is   claimed   to    exist. 
Holmes  v.  Holmes,  44  111.,  168.    No  sub- 
sequent  arrangement  made    after    the 
purchase,  nor  any  parol  agreement  ex- 
isting before,  nor  parol  declaration  at  the 
time  the  purchase  is  made,  for  the  bene- 
fit of    some  other  person,   will  raise  a 
trust  in  favor  of  the  latter,  in  the  ab- 
sence of  any  other  fraud  than  that  which 
arises  from  the   violation   of   the   pur- 
chaser's parol  promise,  where  he  takes 
the  title  in  his  own  name  and  pays  the 
consideration     from     his    own    funds, 
Walkers.  Klock,  55  111.,  363;  a  result- 
ing trust  can  not  be  created  by  agreement 
or  contract,  Stephenson  v.  Thompson,  13 
111.,  186;  Sheldon  13.  Harding,  44  111.,  68; 
Holmes  v.  Holmes,  44  111.,  168;  Reming- 
ton V.  Campbell,  60  111.,  516;  but  a  party 
may  receive  property  for  the  benefit  of 
another  and,  where  he  does,  an  implied 
contract  arises  in  favor  of  that  other, 
which  is  not  within  the  statute  of  frauds, 
Walder  v.  Karr,  88  111.,  49.    Thus,  if   A 
voluntarily  conveys  land  to  B,  the  latter 
having  taken  no  measures  to  procure  the 
conveyance,  but  accepting  it  and  verb- 


ally promising  to  hold  the  property  in 
trust  for  C,  the  case  is  within  the  fourth 
section  of  the  statute  of  frauds  and 
equity  will  not  enforce  the  parol  con- 
tract. On  the  other  hand,  if  A  was  in- 
tending to  convey  the  land  directly  to  C 
and  B  interposed  and  advised  A  not  to 
convey  directly  to  C,  but  to  convey  to 
him,  promising  if  A  would  do  so,  he, 
B,  would  hold  the  land  in  trust  for  C, 
chancery  will  enforce  the  trust,  on  the 
ground  B  obtained  the  title  by  fraud 
and  imposition  upon  A;  Lantry  v.  Lan- 
try, 51  111.,  458. 

(2)  A  general  charge  of  fraud  will  not 
be  regarded;  the  facts  upon  which  the  . 
charge  is  based  should  be  distinctly 
stated,  Shafer  v.  Davis,  13  111.,  398; 
Newell  v.  Bureau  Co.,  37  111.,  253,  as  in 
a  plea  of  fraud  and  circumvention  in 
obtaining  the  execution  of  a  note,  the 
facts  constituting  the  fraud  must  be 
averred,  Sims  v.  Klein,  Breese,  234. 
So  a  plea  averring  that  the  consideration 
of  a  note  sued  on  has  wholly  failed, 
without  averring  wherein,  is  bad,  Poole 
V.  Valandingham,  Breese,  22,  and  so  of 
alleging  any  failure  of  consideration, 
Tavlor?).  Sprinkle,  Breese  (ed.,  1885),  1, 
and  note  1;  Parks  «.  Holmes,  22  111.,  522. 
So  fraudulent  representations  must  be 
pleaded  and  charged  to  have  been  know- 
ingly and  falsely  made,  Kirkland  v. 
Lott  2  Scam.,  13,  and  a  replication  of 
fraud,  as  that  defendant  fraudulently 
concealed,  etc.,  to  a  plea  of  the  statute  of 
limitations  is  bad  if  not  submitting  the 
facts  and  show  in  what  the  fraud  con- 
sists. The  facts  showing  the  fraud  must 
be  clearly  stated,  Beatty  v.  Nickerson, 
73  111.,  605;  Hopkins  v.  Woodward,  ..< 
Ill  63.  The  adverse  party  is  entitled 
to  be  notified  of  the  facts  which  he  is 
called  upon  to  meet,  Hopkins  v.  Wood- 
ward, 75  111.,  62. 

In  setting   up   fraud,  in   a  creditor's 
bill    a  general  charge  or  statement  of 
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4.  Statute  of  frauds — parol  trust.     Where  a  parol  trust  is  set  up  in  a  bill, 
and  the  statute  of  frauds  is  interposed,  its  effect  can  not  be  avoided.  (3) 

This  was  a  bill  in  chancery,  filed  by  the  defendants  in  error,  setting 
forth  that  Gerry  Bates  was  indebted  to  them,  by  virtue  of  a  judgment 
obtained  against  him,  in  the  sum  of  12,450;  that  Bates  agreed  with 
John  L.  Hovey,  that  Hovey  should  come  to  Illinois,  and,  with  money 
to  be  furnished  by  Bates,  should  enter  lands  and  make  improvements 
for  their  joint  benefit  —  they  being  brothers-in-law;  that  Hovey  came, 
and,  with  his  family,  settled  at  Cottage  Hill;  that  Bates  and  Hovey 
being  embarrassed,  the  lands  were  purchased  in  the  name  of  John 
Addison  Warner,  for  the  use  and  benefit  of  Hovey  and  Bates;  that  in 
February,  1844,  John  L.  Hovey  entered  eighty  acres  of  land  in  the 
name  of  Darius  A.  Hovey,  who,  at  his  request,  conveyed  the  same  to 
one  Scofield,  and  Scofield  to  the  said  Warner;  that  divers  lands  were 
purchased  by  J.  L.  Hovey,  in  the  name  of  Warner,  with  the  money  of 
Bates,  in  trust,  for  the  joint  benefit  of  Bates  and  J.  L.  Hovey,  and 
that  improvements  had  been  made,  etc. ;  that  Bates  afterward  came, 
with  his  family,  to  Illinois;  that  he  and  J.  L.  Hovey  disagreed 
[*661]about  the  dividing  of  the  property,  and  *that  J.  L.  Hovey 
called  in  Aimon  Hovey,  to  aid  him  in  the  matter;  that  A. 
Hovey  purchased  claims  against  J.  L.  Hovey  and  Bates,  and  prose- 
cuted the  same,  and  also  filed  his  bill  in  chancery  against  Bates,  J.  L. 
Hovey  and  Warner,  and  issued  executions  against  the  land  held  by 
Warner,  in  trust,  for  Bates  and  J.  L.  Hovey;  that  Warner,  J.  L.  Ho- 
vey and  Bates  agreed  to  convey  the  land  to  A,  Hovey,  in  trust,  upon 
the  terms  and  conditions  expressed  in  the  opinion  of  the  court.  The 
bill  prayed  that  the  conveyances  made  to  A.  Hovey  and  others  be  set 
aside,  and  that  a  new  trustee  should  be  appointed,  and  the  premises 
be  sold  by  him  under  the  direction  of  the  court,  and  the  money  re- 
alized therefrom  be  distributed  in  a  particular  manner  prayed  for  in 
the  bill,  and  that  the  interest  of  Bates  should  be  made  subject  to  the 
execution  issued  upon  the  judgment  obtained  by  the  complainants 
against  him;  and  that  all  others  be  enjoined  from  conveying  said 
land,  etc. 

At  the  May  term,  1849,  of  the  Cook  county  court,  Hugh  T.  Dickey, 
judge,  a  decree  was  entered  in  favor  of  the  complainants.  The  re- 
spondents sued  out  this  writ  of  error. 

G,  Spking,  p.  Ballingall  and  J.  C.  Champlijst,  for  plaintiffs  in 
error.     J.  M.  Wilson  and  J.  H.  Collins,  for  defendants  in  error. 

Caton,  J.  The  complainants  were  judgment  creditors  of  Bates, 
and  had  levied  their  execution  upon  the  premises  described  in  the  bill, 
and  known  as  the  Cottage  Hill  farm.  With  the  exception  of  one  lot, 
the  land  had  been  entered  in  the  name  of  Warner,  with  the  funds  of 
and  in  trust  for  Bates  and  John  L.  Hovey.  One  lot  had  been  entered 
in  the  name  of  another,  but  had  been  transferred  to  Warner,  upon  the 
same  trust,  as  is  alleged.     On  the  28th  of  September,  1846,  Warner 

the  matter  of  fraud  is  sufficient.     It  is  order  to  let  them  in  as  proof,  Mitchell 

not  necessary  to  charge  minutely  all  the  v.    Byrns,    67    111.,   532;    see   Koster  v. 

circumstances   which   may    conduce   to  Hiller,   4  Bradw.,   21;    Schackleford  v. 

prove  the  general  charge;  for  these  cir-  Todhunter,  4  Bradvr. ,  271. 
cumstances,    properly   matters    of    evi-         (3)  Lantry  ».  Lantry,  51  111.,  458. 
dence,  which  need  not  be  charged  in 
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conveyed  the  premises  to  Almon  Hovey,  the  cestui  que  trusts  and  their 
wives  joining  in  the  conveyance.  Afterward,  Almon  Hovey  conveyed 
to  Darius  A.  Hovey,  who  then  conveyed  to  Lamb.  Almon  Hovey 
had  purchased  certain  demands  against  Bates  and  also  against  John 
L.  Hovey,  at  a  large  discount,  and  had  obtained  judgments  upon  those 
demands.  The  bill,  after  showing  that  Warner  held  the  title, 
*in  trust,  for  Bates  and  John  L.  Hovey,  and  that  differences  [*662] 
had  arisen  between  the  cestui  que  trusts,  which  rendered  it  de- 
sirable that  their  interests  in  the  premises  should  be  divided;  and  after 
showing  that  Almon  Hovey  had  purchased  the  demands  and  obtained 
judgments  against  Bates  and  John  L.  Hovey,  proceeded  to  show  the 
conveyance  of  the  premises  to  Almon  Hovey,  as  follows;  "and  your 
orators  further  show  unto  your  honor,  that  they  have  been  informed, 
and  believe  and  so  charge  the  fact  to  be,  that  on  or  about  the  said  28th 
day  of  September,  A,  d.  1846,  the  said  John  Addison  Warner,  John 
L.  Hovey  and  Gerry  Bates,  to  avoid  further  expenses,  to  heal  difficul- 
ties between  kinsmen  and  friends,  to  provide  for  the  payment  of  cer- 
tain debts,  and  to  adjust  theifi'  several  matters  upon  an  equitable  basis, 
agreed  to  convey  the  whole  of  said  premises  to  the  said  Almon  Hovey, 
in  trust  (the  said  John  Addison  Warner,  John  L.  Hovey  and  Gerry 
Bates,  then  and  there  having  perfect  confidence  in  the  integrity,  re- 
sponsibility and  fidelity  of  the  said  Almon  Hovey,  as  such  trustee). 
And  the  said  John  Addison  Warner,  and  the  said  John  L.  Hovey  and 
his  wife,  and  the  said  Gerry  Bates  and  his  wife,  then  and  there,  to  wit, 
on  the  said  28tli  of  September,  in  the  year  last  aforesaid,  at  Cottage 
Hill,  in  the  county  of  Du  Page  aforesaid,  did  convey  to  the  said  Al- 
mon Hovey,  his  heirs  and  assigns,  forever,  the  whole  of  the  said  prem- 
ises, by  a  deed,  absolute  and  unconditional  on  its  face,  but  in  truth 
and  in  fact,  by  a  deed  of  trust,  to  pay  certain  debts;  to  pay  the  costs 
which  had  accrued  thus  far  in  the  several  suits  herein  before  mentioned; 
to  pay  said  trustee  for  his  services  and  expenses,  and  indemnifying 
him  against  responsibilities  before  that  time  incurred;  and,  lastly,  to 
divide  the  same  between  the  said  John  L.  Hovey  and  Gerry  Bates,  ac- 
cording to  their  respective  interests  therein,  and  as  justice  should  re- 
quire— it  being  then  and  there  conceded  that  the  said  John  Addison 
Warner  had  no  other  interest  in  the  said  premises  than  as  a  mere 
naked  trustee."  And  after  stating  what  debts  and  costs  were  to  be 
paid,  the  bill  further  proceeds;  "the  said  Almon  Hovey  agreed  to  ac- 
cept the  said  deed  on  the  above  conditions,  and  agreed  to  do  what  was 
right  in  the  premises;  that  no  money  was  paid  by  the  said  Almon 
Hovey,  at  the  time,  except  for  acknowledging  the  deed  and  recording 
the  same,  a  few  days  thereafter."'  The  bill  then  states  the  sub- 
sequent *conveyances,  by  which  the  title  became  vested  in  Lamb,  [*663] 
averring  a  knowledge  of  the  trust  in  all  of  the  parties. 

It  was  urged  upon  the  argument,  that  if  the  averments  in  the  bill 
do  not  show  that  the  conveyance  to  Almon  Hovey  was  fraudulent  as 
to  creditors,  then  that  conveyance  may  be  treated  as  a  mortgage,  to 
seciire  the  judgments  which  lie  held  against  Bates  and  John  L.  Hovey. 
But  the  statements  in  the  bill  do  not  show  that  that  deed  was  given  as 
a  security  for  those  judgments,  and  to  cease  to  operate  when  they 
should  be  satisfied.  Those  judgments  were  already  liens  upon  the 
interests  which  the  defendants  in  those  judgments  had  in  the  premises. 
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The  bill  shows  that  it  was  the  design  of  all  parties  that  the  absolute 
title  should  pass  by  that  conveyance,  for  the  purpose  of  providing  for 
the  payment  of  those  judgments,  and  not  merely  for  the  purpose  of  se- 
curing them.  The  grantee  needed  not  the  aid  of  any  court  to  enable 
him  to  pass  the  absolute  and  indefeasible  title  to  the  premises.  The 
bill  shows,  that  he  took,  not  as  mortgagee,  but  as  trustee.  If  there 
were  no  distinction  between  a  mortgagee  and  a  trustee,  where  the 
object  of  the  trust  is  to  provide  for  the  payment  of  debts,  then  there 
might  be  soiae  reason  for  saying  that  here  was  some  appearance  of  a 
mortgage.  But  there  is  a  very  wide  distinction,  and  this  case  very 
fitly  illustrates  it.  Equity  may  allow  an  apparently  absolute  deed  to  be 
shown  to  be  a  mortgage,  by  a  parol  defeasance,  while  by  the  fourth  sec- 
tion of  our  statute  of  frauds,  all  trusts  shall  be  created  or  evidenced  by 
writing,  except  resulting  trusts,  or  else  they  are  void.  If  Hovey  was  a 
mortgagee,  that  may  be  shown  by  parol;  if  he  was  a  trustee,  that  can 
only  be  established  by  written  evidence.  The  bill  makes  no  pretence 
of  a  mortgage;  and,  unless  the  one  is  the  other,  then  he  was  a  trustee 
and  not  a  mortgagee.  Numerous  instances  might  be  referred  to,  show- 
ing the  broad  distinction  between  the  two,  but  as  they  will  readily 
present  themselves  to  every  lawyer,  we  do  not  think  it  necessary  to  pur- 
sue the  discussion.  There  is  no  pretence  of  a  mortgage  in  the  bill,  nor 
do  the  facts  stated  show  that  the  conveyance  was  intended  as  a  mort- 


We  entertain  no  doubt  then,  that  if  the  complainants  in  this  case 
succeed  at  all,  it  must  be  upon  the  ground  that  these  conveyances  were 

fraudulent,  as  to  creditors.  But  all  idea  of  fraud  in  the  con- 
[*664]veyance  from  Warner,  Bates  and  John  L.  Hovey  to  *Almon 

Hovey,  is  expressly  repudiated  by  the  bill,  in  the  most  explicit 
and  unequivocal  terms;  and  whatever  proof  there  may  be  in  the  record, 
tending  to  show  that  that  conveyance  was,  in  fact,  fraudulent,  as  to 
creditors,  so  far  from  supporting  the  record,  is  in  direct  opposition  to 
it.  The  bill  shows,  that  that  transaction  was  for  honest  and  praise- 
worthy purposes,  and  without  any  design  to  hinder  and  delay  any  of 
the  creditors  of  Bates  improperly.  While  the  complainants  thus  char- 
acterize that  transaction  in  their  bill,  they  can  not  give  it  a  different 
character  in  their  proof,  nor  ask  for  a  decree  based  upon  a  different 
state  of  case.  The  bill  shows  a  clear  case  of  parol  trust,  not  resulting 
or  arising  by  operation  of  law,  but  created  by  a  parol  agreement  of  the 
parties,  in  opposition  to  the  express  terms  of  the  deed.  It  shows  a  case 
of  misplaced  confidence  by  the  grantors,  unmixed  with  any  fraudulent 
design  on  their  part.  If  no  fraud  was  intended,  then  no  fraud  was 
perpetrated.  If  one  honestly  conveys  property,  by  an  absolute  deed, 
to  another,  whom  he  supposes  to  be  his  friend,  really  believing  that  he 
will  reconvey  or  transfer  it  to  another,  as  the  grantor  may  direct,  with- 
out reflecting  at  the  time  that  he  is  indebted  or  supposing  that  his 
creditors  can  be  affected  by  the  conveyance,  and  where  they  would  not 
bo  injured  if  the  real  purposes  of  the  grantor  were  carried  out  by  the 
grantee,  according  to  the  understanding  of  the  parties,  such  convey- 
ance is  not  fraudulent,  as  to  creditors.  There  is  wanting  that  essential 
ingredient  of  fraud,  a  design  to  hinder  and  delay  creditors.  They  may, 
it  is  true,  suffer  by  the  misplaced  confidence  of  their  debtor,  but  that 
is  as  much  their  misfortune  as  if  he  had  honestly  sold  his  property  for 
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half  its  Talue,  and  received  his  pay.     It  is  no  harder  for  the  creditor  to 
suffer  from  the  credulity  of  his  debtor  than  from  his  folly. 

But  it  was  insisted,  that  hy  a  subsequent  clause  of  the  bill,  fraud  is 
suflBciently  averred.  After  giving  a  history  of  the  several  conveyances, 
as  well  the  one  above  stated  as  those  from  Almon  Hovey  to  Darius 
A.  Hovey,  and  from  him  to  Lamb,  with  some  statements  showing  that 
the  last  conveyances  were  designed  to  defraud  Bates  and  J.  L.  Hovey, 
the  bill  proceeds;  "  and  your  *orators  further  show  unto  your  honor, 
that  the  doings  and  proceedings  of  the  several  parties  hereinbefore 
mentioned,  and  especially  the  doings  and  proceeding,  of  the  said  Almon 
Hovey  and  Darius  A.  Hovey,  and  the  said  Augustus  C.  Lamb, 
*so  far  as  he  has  acted  therein,  if  at  all,  are  fraudulent  and  cor-[*665] 
rupt,  and  tend  greatly  to  your  orators^  in j  ury. "  Previous  to  this, 
there  are  but  two  allegations  of  fraud  in  the  bill.  The  first  is,  that 
Almon  Hovey  fraudulently  refused  to  execute  the  trust  which  he  had 
assumed;  and  the  second  is,  that  it  was  fraudulently  represented  that 
Lamb  was  a  resident  of  Pennsylvania,  whereas,  in  truth,  he  was  a  resi- 
dent of  New  York.  The  first  is  the  averment  of  a  fraudulent  design 
against  the  cestui  que  trusts  by  the  trustee,  in  refusing  to  execute  the 
parol  trust;  and  the  second  is,  of  a  fraudulent  representation  of  a  fact, 
which  is  entirely  immaterial.  The  material  averment  of  fraud,  if  con- 
tained in  this  bill  at  all,  is  to  be  found  in  the  passage  last  quoted. 
Fraud  must  be  made  out,  by  showing  fraudulent  acts,  or  a  fraudulent 
intent.  Where  the  acts  are  admitted  to  be  ho7ia  fide,  and  the  intent 
honest,  the  conclusion,  that  they  were  fraudulent  and  tend  to  the  injury 
of  the  complainants,  does  not  make  them  so.  It  may,  sometimes,  be 
a  sufficient  averment  of  fraud  to  say,  that  a  certain  specified  act 
was  fraudulently  done,  or  that  it  was  done,  and  that  it  was  fraudu- 
lent, without  particularly  showing  how  it  was  fraudulent  —  although 
that  general  mode  of  pleading  ought  not  to  be  encouraged;  or, 
fraud  may  be  sufficiently  averred,  by  setting  forth  the  particular 
manner  in  which  the  act  was  done,  and  the  particular  end  and  design 
to  be  accomplished.  Where  the  facts  thus  stated  show  that  a  fraud 
was  designed  and  perpetrated,  that  may  be  a  sufficient  averment  of  the 
fraud,  although  the  pleader  does  not  state  the  conclusion  which  the  law 
itself  will  draw,  that  the  act  was  fraudulent.  This  is  the  most  that 
can  be  made  out  of  the  cases  referred  to  by  the  complainants'  counsel. 
But  where  the  pleader  states  an  act,  which  he  admits  was  honest, 
assigning  honest  motives  for  the  act,  and  detailing  circumstances  show- 
ing that  it  was  honest,  it  is  a  solecism  for  him  afterward  to  say  that  it 
was  fraudulent.  Undoubtedly  there  are  certain  acts  which  the  law  will 
intend  were  fraudulent,  irrespective  of  the  motives  of  the  parties,  in 
consequence  of  the  effect  which  they  would  produce  upon  the  rights  of 
third  parties,  acquired  subsequently,  in  ignorance  of  the  acts  done,  as 
in  the  case  of  the  sale  of  chattels,  where  there  is  no  delivery  of  posses- 
sion; but  this  princij^le  has  no  application  to  a  case  like  the  one 
before  us.  The  trust  set  up  in  the  bill  existed  only  in  *parol,  and[*666  i 
to  this  the  statute  of  frauds  is  interposed,  and  upon  such  a  trust 
its  effect  can  not  be  avoided. 

The  decree  of  the  Cook  county  court  is  reversed,  with  costs,  and  the 
suit  remanded,  with  leave  to  the  complainants  to  amend  ilieir  bill,  as 
they  shall  be  advised.  Decree  reversed. 
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Robert  V.  Glover  v.  John"  Fisher,  junior,  an^  Soloman  Hat. 

Appeal  from  Stephenson. 

1.  Specific  perfokmance  —  delay  of  payments.  In  an  ordinary  contract  for  the 
sale  of  land,  where  credit  is  given,  and  a  conveyance  is  to  be  made  on  the  payment 
of  the  last  instalment,  where  time  is  not  expressly  the  essence  of  the  contract,  a 
court  of  chancery  may,  in  its  discretion,  enforce  the  performance  of  such  a  con- 
tract, although  the  payments  may  not  have  been  promptly  made.  But,  in  so  doing, 
the  court  will  inquire  into  all  the  circumstances  attending  the  delay,  and  the 
conduct  of  the  parties. 

2.  Real  estate  —  assignment  of  contract  of  sale.  A  party  who  purchases  land 
which  another  has  contracted  to  convey,  with  a  f uirknowledge  of  that  fact,  takes 
it  subject  to  the  rights  and  equities  of  the  claimant. 

This  was  a  bill  filed  by  the  appellant,  in  the  Stephenson  circuit  court, 
to  compel  a  specific  performance.  The  cause  was  heard  on  bill,  answers 
and  proof,  by  Sheldon,  judge,  at  the  March  term,  1850,  of  that  court, 
and  the  bill  was  dismissed.  The  appellant,  complainant  below,  brought 
the  cause  to  this  court,  assigning  for  error  the  dismissal  of  the  bill. 
The  whole  case  is  sufficiently  stated  in  the  opinion  of  the  court. 

M.  P.  Sweet,  for  appellant.     Marsh  &  Wright,  for  appellees. 

Oaton,  J.  This  bill  was  filed  by  the  purchaser,  to  compel  the  specific 
performance  of  a  contract  for  the  sale  of  land.  The  bill  sets  forth  a 
contract,  entered  into  between  the  parties,  on  the  19th  of  April,  1847, 
by  which  Glover  agreed  to  pay  Fisher,  for  the  premises  in  question,  two 
thousand  one  hundred  dollars  —  of  which,  the  sum  of  nine  hundred 
dollars  was  to  be  paid  at  the  execution  of  the  agreement  —  four  hundred 
dollars  on  the  first  day  of  October  following  —  and  the  remaining  eight 

hundred  dollars  on  the  first  day  of  May,  1848;  at  which  time 
[*667] Fisher  agreed  *to  execute  a  conveyance,  and  until  which  time 

Fisher  was  to  retain  possession  of  the  premises.  The  bill  also 
avers,  that,  at  the  time  of  the  execution  of  the  agreement,  the  first 
payment  of  nine  hundred  dollars  was  made,  the  receipt  of  which  is 
indorsed  on  the  agreement;  that  on  the  21st  of  June,  1847,  Glover 
paid  to  Fisher,  in  part  payment  of  the  purchase  money,  the  sum  of 
two  hundred  and  twenty  dollars;  that  at  the  time  of  the  execution  of 
the  agreement.  Glover'  held  a  note,  executed  by  the  father  of  the 
defendant,  for  three  hundred  and  thirty-nine  dollars  and  some  cents, 
which  would  mature  shortly  before  the  October  payment  would  fall 
due,  and  that  it  was  agreed  between  the  parties  that  that  note  should 
be  received  by  the  defendant  in  part  payment  of  the  purchase  money, 
but  that  for  the  purpose  of  insuring  promptness  on  the  part  of  the  maker 
of  that  note.  Glover  should  retain  possession  it;  that  the  complainant, 
as  well  as  his  agent,  William  Glover,  by  whom  the  contract  was  made, 
resided,  at  the  time,  in  Pennsylvania,  to  which  place  the  agent  returned, 
soon  after  the  contract  was  executed,  relying  upon  the  Fisher  note  to 
complete  the  October  payment,  and  intending  to  return  in  time  to 
make  the  last  payment,  on  the  first  of  May.  On  that  day,  William 
Glover,  the  agent,  tendered  to  the  defendant  the  sum  of  six  hundred 
and  eighty-one  dollars  and  eighty-eight  cents,  together  with  the  said 

Cited  — istorgan  v.  Herrick,  21  111.,  v.  Lyons,  25  111.,  105;  D'Wolf  v.  Pratt, 
481;  Steele  v.  Biggs,  22  111.,  643;  Clark    42.111.,  198;  Ditto>.  Harding,  73  111.,  117. 
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note,  and  demanded  a  deed,  and  that  Fisher  refused  to  receive  the 
money  and  note,  or  to  execute  a  conveyance;  that,  on  the  14th  of 
July,  1849,  Glover  tendered  to  the  defendant  the  sum  of  one  thousand 
and  seventy  dollars  and  sixty  cents,  in  full  payment  of  the  purchase 
money  and  interest,  and  again  demanded  a  deed,  which  the  defendant 
refused  to  execute,  or  to  accept  the  tender.  The  money  last  tendered 
was  brought  into  court  with  the  bill. 

The  bill  also  avers,  that  Fisher,  on  the  8th  day  of  March,  1849,  con- 
veyed the  premises  to  the  other  defendant,  Hay,  who,  at  the  time,  was 
informed  of  the  complainant's  rights  in  the  premises. 

To  that  portion  of  the  bill  which  avers  the  agreement  to  apply  the 
Fisher  note,  the  defendant  Fisher  pleads  the  statute  of  frauds.  In  his 
answer,  he  admits  the  making  the  agreement,  as  charged,  but  denies 
the  receipt  of  the  first  payment  of  nine  hundred  dollars,  as  is  alleged; 
but  he  avers,  that  the  agent  presented  some  old  claims  against  him, 
consisting  of  two  notes  for  one  hundred  dollars  each,  and  an 
account  for  twenty-six  dollars,  *and,  also,  a  note  for  one  hundred[*668] 
dollars,  executed  by  one  Peter  D.  Fisher,  which  was  not  then  due; 
that  the  amount  of  the  principal  and  interest  of  these  claims,  together 
with  the  P.  D.  Fisher  note,  was  four  hundred  and  thirty-four  dollars, 
and  that  the  said  defendant  was  induced  to  allow  the  sum  of  four  hun- 
dred and  sixty-six  dollars,  upon  and  toward  the  said  first  payment  of  nine 
hundred  dollars,  for  no  other  consideration  than  as  usurious  and  illegal 
interest.  The  amount  of  this  portion  of  the  answer  is,  that  he  denies 
that  he  received  the  nine  hundred  dollars,  but  that  he  agreed  to  con- 
sider it  as  paid,  by  allowing  legal  demands  for  four  hundred  and  thirty- 
four  dollars,  and  four  hundred  and  sixty-six  dollars,  for  the  previous 
forbearance  of  the  other  claims,  which  he  calls  usury.  He  denies  any 
agreement  to  take  his  father's  note,  in  part  payment,  as  is  alleged; 
and  even  denies  all  knowledge  of  the  existence  of  such  a  note.  He 
admits  the  receipt  of  the  two  hundred  and  twenty  dollars,  on  the  first 
of  May,  as  averred  in  the  bill,  to  apply  on  the  October  payment;  and 
admits,  that,  on  the  first  of  May,  1848,  W.  Glover  called  on  him,  and 
exhibited  and  counted  some  money,  the  amount  of  which  he  does  not 
know,  but  believes  it  was  five  hundred  and  eighty-seven  dollars  and 
fifty  cents;  but  is  advised  that  what  he  did  then  did  not  amount  to  a 
tender,  and  states  that  Glover  said,  at  the  time,  that  he  had  not  quite 
enough,  but  that  he  had  fifteen  days  in  which  to  get  the  balance,  and 
that  the  defendant  declined  to  accept  the  money  offered.  He  denies 
that  Glover  then  presented  or  offered  the  note,  as  stated  in  the  bill. 

The  answer  then  avers,  that  soon  after  the  defendant  made  the  con- 
tract with  Glover,  he  agreed  to  purchase  a  farm  of  one  Kerr,  for  the 
sum  of  one  thousand  two  hundred  dollars,  and  agreed  to  make  pay- 
ment to  Kerr,  at  the  same  times  that  Glover  had  agreed  to  pay  him, 
of  which  he  informed  Glover,  and  told  him  that  he  relied  upon  the 
money  which  he  was  to  receive  from  him  to  meet  his  engagements  with 
Kerr.  That  in  August,  1847,  he  put  in  twenty-five  acres  of  fall  wheat, 
on  the  Kerr  farm,  at  an  expense  of  fifty  dollars,  and  that,  in  conse- 
quence of  Glover's  failure  to  pay  the  balance  of  the  October  instalment, 
he  was  obliged  to  abandon  the  purchase  from  Kerr,  by  which  he  lost 
the  expense  of  putting  in  the  said  wheat,  and  also  the  actvantages  of 
that  purchase,  which  he  believed  to  have  been  from  five  to  eight 
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[*669]liundred  dollars.  Admits  the  tender  on  the  14th  of  July,  *1849, 
of  one  thousand  and  seventy  dollars  and  some  cents,  and  that 
he  refused  to  execute  a  deed.  Admits  that  he  conveyed  the  premises 
to  Hay,  on  the  8th  of  March,  1849.  Says,  that  notwithstanding 
Glover's  default,  he  was  ready,  willing  and  anxious  to  repay  to  the 
complainant  all  that  he  had  advanced  toward  the  payment  of  the  two 
thousand  one  hundred  dollars;  and  to  this  end,  the  defendant  and 
William  Glover,  in  the  month  of  March,  1849,  had  a  reckoning  of  all 
the  defendant  had  so  received,  when  it  was  found  that  he  had  received, 
except  for  interest,  as  stated  in  the  answer,  the  sum  of  five  hundred 
and  forty-six  dollars  which  the  defendant  then  offered  to  repay  to  "W. 
Glover,  hut  that  he  refused  to  receive  the  same;  but  denies  that  he  is 
now  under  obligation  to  pay  the  same. 

The  substance  of  Hay's  answer  is,  that  he  purchased,  with  notice  of 
the  complainant's  interest. 

There  is,  in  reality,  but  one  really  material  averment  in  the  bill 
which  is  fully  and  explicitly  denied  in  the  answer  of  Fisher,  and  that 
is  the  arrangement  which  was  charged  to  have  been  made,  by  which 
the  note  of  the  defendant's  father  should  have  been  taken  in  part  pay- 
ment of  the  purchase  money.  It  was  supposed  upon  the  argument, 
that  it  was  denied  that  the  first  payment  of  nine  hundred  dollars  was 
made;  but  this  is  not  so.  It  is  true,  that  Fisher's  answer,  at  first,  de- 
nies his  having  received  ''  the  sum  of  nine  hundred  dollars  upon  the 
first  payment,"  but  not  feeling  quite  satisfied  to  leave  the  matter  there, 
he  goes  on  and  gives  his  account  of  what,  in  fact,  did  take  place,  by 
which  he  shows  that  that  payment  was  made  to  his  satisfaction,  and 
that  his  denial  was  nothing  but  the  sheerest  evasion  or  special  plead- 
ing. If  he  can,  in  that  way,  reconcile  his  own  conscience  with  such 
a  denial,  he  can  not  satisfy  this  court  by  such  literal  expressions.  He 
at  last  admits,  in  his  answer,  that  he  did  receive,  what,  at  the  time, 
he  understandingly  and  voluntarily  agreed  to  accept,  in  full  payment 
and  satisfaction  of  that  first  instalment  of  nine  hundred  dollars,  and 
at  thevery  time,  too,  and  as  a  part  of  the  same  arrangement,  when 
the  price  of  the  property  and  terms  of  payment  were  agreed  upon.  It 
was  a  part  of  the  same  agreement,  that  nine  hundred  dollars  should 
be  paid  down,  and  that  it  should  be  paid  in  the  particular  way  set  up 
in  the  answer.  There  is  hardly  an  attempt  to  disguise  that  fact 
[*670]in  his  answer.  But  then  he  complains  that  he  agreed  *to  allow 
four  hundred  and  sixty-six  dollars  toward  the  nine  hundred 
dollars,  for  the  previous  forbearance  of  certain  advances,  which  were 
applied  toward  making  up  the  balance  of  that  first  payment;  and  this 
four  hundred  and  sixty-six  dollars  he  calls  usury.  But  in  that  there 
was  no  usury;  it  was  rather  a  bonus.  There  was  no  previous  corrupt 
agreement,  or  even  understanding,  that  more  than  lawful  interest 
should  be  paid;  and,  according  to  his  own  statement,  he  was  under  no 
sort  of  obligation  or  agreement  to  pay  any  part  of  that  which  he  calls 
usury;  but,  for  some  cause — and  to  us  the  motive  is  immaterial — when 
he  comes  to  settle  up  for  the  principal  and  legal  interest,  he  voluntarily 
allows  toward  the  first  payment  the  further  sum  of  four  hundred  and 
sixty-six  dollars.  The  parties  might,  if  they  had  seen  proper,  have 
agreed  to  call  the  first  payment  one  thousand  dollars,  and  that  the 
purchaser  should  be  allowed  one  hundred  dollars,  because  he  was  a 
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clever  man,  or  for  his  good  looks,  or  any  other  fanciful  consideration, 
and  yet,  we  imagine,  it  would  be  considered  a  good  payment,  so  long 
as  it  was  a  part  of  the  agreement,  by  which  the  price  was  fixed,  thai; 
it  should  be  thus  paid.  There  is  little  doubt  that  if  Fisher  had  not 
agreed  to  allow  the  bonus  of  four  hundred  and  sixty-six  dollars,  that 
then  the  first  payment  would  have  been  fixed  at  four  hundred  and 
thirty-four  dollars,  when  the  result  would  have  been  the  same. 

But  while  engaged  with  this  part  of  the  defendant's  answer,  we  may 
as  well  dispose  of  another  consideration  connected  with  it.  All  the 
evidence  in  the  case  shows,  that  the  defendant,  in  his  answer,  has  de- 
signedly distorted,  if  he  has  not  wilfully  misrepresented  the  facts  from 
which  that  first  instalment  was  agreed  to  be  satisfied.  It  is  shown, 
beyond  all  controversy,  by  the  testimony  of  three  or  four  witnesses, 
that  the  two  advances  of  one  hundred  dollars  each,  made  in  1837  and 
1839,  by  William  Glover,  to  the  defendant,  were  made  for  the  express 
purpose  of  being  invested  in  the  purchase  of  land,  for  the  mutual 
benefit  of  the  parties,  and  that  the  identical  land  in  question  had  been 
purchased  with  the  money  thus  advanced.  At  the  time  the  money 
was  advanced,  receipts  were  given,  showing  the  use  to  which  it  should 
be  applied.  And  these  are  what  the  defendant  calls  old  claims — con- 
sisting of  notes  given  in  1837  and  1839.  .  A  susceptible  conscience, 
certainly,  would  have  prompted  him  to  have  told  the  whole 
truth,  and  explained  upon  what  terms  these  *advances  were[*671] 
made.  As  to  the  facts,  thus  far,  there  can  be  no  doubt,  and  it 
is  equally  clear  that  they  must  have  been  in  the  recollection  of  the 
defendant  when  he  made  his  answer,  for  several  of  the  witnesses  speak 
of  having  learned  them  from  the  defendant's  own  lips  recently.  But 
this  is  not  all.  The  testimony  of  William  Glover  explains  how  this 
sum  of  nine  hundred  dollars  was  made  up,  from  what  the  defendant 
pretends  was  so  small  a  fund.  He  says,  that  he  had  previously  trans- 
ferred his  interest  in  those  receipts  to  his  brother,  the  complainant,  as 
whose  agent  he  came  out  to  settle  up  the  business.  The  parties  could 
not  agree  as  to  the  relative  proportions  of  their  respective  interests  in 
the  premises,  the  defendant  having  resided  upon  and  improved  the 
land.  They  finally  agreed  to  leave  the  matter  to  the  decision  of  the 
defendant's  father,  who  decided  the  farm  to  be  worth  two  thousand 
one  hundred  dollars;  that  if  the  defendant  kept  it,  he  should  pay  the 
complainant  eight  hundred  dollars;  and  that,  if  the  complainant 
bought  it,  he  should  pay  the  defendant  one  thousand  three  hundred 
dollars;  and  that,  thereupon,  it  was  agreed  that  the  complainant  should 
take  the  premises  upon  those  terms.  Here  we  see  that  the  arbitrator 
fixed  the  value  of  the  complainant's  interest  in  the  premises,  which 
had  originated  in  the  advances  made  by  William  Glover,  and  with 
which  the  premises  had  been  purchased,  at  eight  hundred  dollars,  and 
that  with  that  and  the  one  hundred  dollar  note,  the  first  instalment, 
called  nine  hundred  dollars,  had  been  made  up.  Now,  if  this  account, 
given  by  William  Glover,  is  true,  then  every  thing  about  the  first  pay- 
ment is  plain  and  easily  understood.  In  the  material  parts  of  this 
statement.  Glover  is  corroborated  by  Clinkner,  who  testifies,  that  in 
July,  1848,  the  defendant  told  him  that  Glover's  interest  in  the  farm 
was  reckoned  at  eight  hundred  dollars,  and  that  with  that  and  the 
P.  D.  Fisher  note,  the  first  payment,  of  nine  hundred  dollars,  was 
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made,  which  was  indorsed  on  the  agreement.  The  manner  in  which 
they  arrived  at  the  value  of  that  interest,  was,  comparatively,  of  little 
moment  —  the  existence  of  that  interest  being  the  important  fact. 
That  arbitration,  and  the  award,  were  not  facts  to  establish  which  the 
testimony  of  two  witnesses  were  required.  They  were  not  substantive 
"facts,  upon  which  the  party  relied  as  a  ground  of  relief.  They  arose 
incidentally,  and  became  material  only  for  the  purpose  of  establishing 

the  existence  of,  or  explaining  a  certain  other  fact,  which  is 
[*673]averred  in  the  bill,  *and  upon  which  reliance  is  placed.'     That 

fact  is,  the  payment  of  the  first  instalment,  called  nine  hundred 
dollars.  It  may  be  true,  that  the  answer  inf erentially  denies  this  whole 
statement  given  by  William;  but,  if  so,  it  is  by  giving  another  state- 
ment, which  is  inconsistent  with  it.  But  that  statement  is  new  matter, 
introduced  into  the  answer,  in  explanation  of  a  denial  of  an  averment 
in  the  bill,  and  is  not,  of  itself,  responsive  to  the  bill.  The  answer  is 
not  evidence  of  such  new  matter,  and,  certainly,  it  is  competent  to 
prove  a  different  statement  of  facts,  by  the  testimony  of  one  witness, 
and  William  Glover's  testimony  would  be  suflBcient,  of  itself,  if  it 
were  unsupported  by  Clinkner. 

It  has  already  been  stated,  that  the  answer  denies  the  statement  in 
the  bill  that  it  was  agreed  that  the  note  of  John  Fisher,  senior,  for 
about  three  hundred  and  thirty-nine  dollars  should  be  received  in  part 
payment  of  the  purchase  money.  In  support  of  this  averment  in  the 
bill,  there  is  only  the  testimony  of  William  Glover,  unsuj)ported  by 
circumstances  established  by  other  proof  sufficient  to  overcome  the 
answer.  This  averment,  then,  is  not  established.  After  the  payment 
of  two  hundred  and  twenty  dollars,  made  on  the  first  of  June,  which 
was  properly  applicable  to  the  October  instalment,  there  remained  the 
sum  of  one  hundred  and  eighty  dollars,  which  should  have  been  paid 
on  the  first  day  of  October.  This  was  not  paid;  nor  do  we  again  hear 
of  the  complainant  or  his  agent  till  the  first  of  May  following,  when 
the  last  instalment  of  eight  hundred  dollars,  fell  due.  At  that  time 
the  agent  again  appeared,  and  tendered  to  the  defendant  about  the  sum 
of  six  hundred  dollars.  We  say  about  that  sum,  for  the  precise  amount 
of  that  tender  is  not  clearly  established.  We  lay  out  of  view  the  in- 
quiry, whether  the  note  of  John  Fisher,  senior,  was  tendered  at  that 
time  or  not,  for,  as  we  have  seen,  the  defendant  was  not  bound  to 
receive  it,  and,  hence,  it  is  immaterial  whether  or  not  it  was  embraced 
in  that  tender.  The  defendant  refused  to  accept  the  money  or  to  exe- 
ciite  a  deed,  assigning  as  a  reason,  according  to  the  testimony  of  one 
witness,  that  the  complainant  had  not  made  the  October  payment,  as 
he  had  agreed.  The  whole  conduct  of  the  defendant  shows  that  he 
relied  upon  that  failure  to  entitle  him  to  the  forfeiture  of  the  money 
which  had  been  already  paid,  as  we  shall  more  fully  see  hereafter, 

although  another  witness  states  that  at  the  time  of  the  tender 
[*673]the  defendant  complained  that  the  *tender  was  insufficient.     On 

the  16th  of  July,  1849,  William  Glover  tendered  to  the  defen- 
dant the  sum  of  one  thousand  and  seventy  dollars  and  sixty  cents,  and 
again  demanded  a  deed,  with  the  like  result. 

_  This  is  an  ordinary  contract  for  the  sale  of  land,  where  a  credit  is 
given  for  a  part  of  the  purchase  money,  and  a  conveyance  to  be  exe- 
cuted upon  the  payment  of  the  last  instalment.     There  is  nothing  in 
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the  contract  attaching  any  peculiar  importance  to  the  day  set  for  the 
payment  of  the  balance  of  the  purchase  money,  or,  as  it  is  usually 
termed,  expressly  making  time  of  the  essence  of  the  contract.  When 
called  upon  to  enforce  the  specific  performance  of  such  a  contract,  it 
is  not,  at  this  day,  a  question  open  to  discussion,  that  a  court  of  chan- 
cery may,  in  the  exercise  of  a  sound  legal  discretion,  overlook  the  day 
named  for  performance,  or  may  excuse  the  want  of  strict  punctuality 
in  the  payment  of  the  purchase  money,  according  to  the  terms  of  the 
agreement,  where  fair  dealing  and  good  conscience  seem  to  require  it. 
In  such  a  case,  the  court  may,  in  the  exercise  of  such  a  discretion, 
either  compel  the  vendor  to  go  on  and  execute  the  contract,  by  making 
a  conveyance,  or  compel  him  to  refund  the  purchase  money  which  has 
been  already  advanced.  In  the  exercise  of  such  a  discretion,  it  is  nec- 
essary to  consider  the  extent  of  the  delay,  the  amount  which  had 
already  been  paid,  and  all  the  circumstances  developed,  which  may 
have  influenced,  excused  or  justified  the  party,  in  neglecting  punctu- 
ality in  the  payments.  Where  there  can  be  no  excuse  for  the  delay, 
but  it  is  manifest  that  the  purchaser  has  wantonly  and  in  the  exercise 
of  his  arbitrary  will  or  caprice,  refused  to  pay  at  the  time,  when  he  had 
the  means  and  could  have  done  so  as  well  as  not,  he  can  not,  with  any 
propriety,  ask  the  court  to  excuse  him  for  his  wilful  disregard  of  the 
specified  terms  of  his  obligation,  no  matter  how  soon  he  may  have  re- 
pented of  his  perverseness,  and  offered  to  perform.  But  such  is  not 
this  case;  nor,  indeed,  do  such  cases  often  occur.  In  this  case,  over 
half  of  the  price  agreed  upon  was  paid  punctually,  and  a  portion  of  it 
some  months  before  it  became  due.  Of  the  October  instalment,  two 
hundred  and  twenty  dollars  was  paid  four  months  before  it  fell  due, 
and  the  remaining  one  hundred  and  eighty  dollars  was  delay e'd  till  the 
first  of  May  following,  when  the  last  payment  became  due.  At 
that  time  a  tender  of,  say  six  hundred  dollars  was  made  —  *about[*674J 
three  hundred  and  eighty-six  dollars  less  than  the  amount  then 
remaining  unpaid.  This  tender  the  defendant  refused  to  accept,  not 
alone  because  it  was  too  little,  but  partly,  at  least,  because  the  one  hun- 
dred and  eighty  dollars  had  not  been  paid  on  the  first  of  October  pre- 
vious, when  it  fell  due.  Was  that  a  sufficient  reason  for  his  refusal  to 
accept  the  money?  It  seems  to  us  that  a  pretty  satisfactory  excuse  is 
found  upon  this  record,  why  the  complainant  is  not  liable  to  reproach 
for  the  want  of  punctuality  in  paying  the  balance  due  on  the  first  of 
October,  and  even  for  his  not  having  made  a  sufficient  tender  on  the 
first  of  May  following.  Now,  although  we  are  bound  to  say,  by  the 
rules  of  evidence  which  govern  this  court,  that  it  was  not  mixtually 
agreed  between  the  parties  that  the  note  of  John  Fisher,  senior,  should 
be  taken  in  part  payment  of  the  purchase  money,  yet  it  is  manifest  that 
the  complainant  understood  that  such  was  the  agreement,  for  his  agent, 
who  transacted  the  business  for  him,  positively  swears  that  such  was 
the  case.  Both  the  complainant  and  his  agent  resided  in  Pennsylvania, 
and  were  there  at  the  time  the  October  payment  fell  due,  and  till  late 
in  the  following  April.  It  is  not'  remarkable  that  they  should  both 
have  rested  in  perfect  security,  as  to  the  small  balance  due  on  that 
payment,  relying  upon  their  understanding  of  the  agreement.  And 
the  same  consideration  applies  to  the  tender  made  on  the  first  of  May; 
for,  if  the  note  could  be  included,  we  should  see  that  that  tender  was 
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suflficient,  or  nearly  so;  and  the  defendant  did  not  put  his  refusal  alone 
upon  the  ground  that  a  sufficient  amount  was  not  then  tendered.  In 
determining  this  question  of  excuse,  the  court  may  take  into  consider- 
ation any  mistake,  accident  or  misfortune,  which  may  have  caused  or 
induced  the  delay.  In  this  case,  there  is  another  circumstance,  which 
does  not  properly  come  under  either  of  the  above  heads,  and  yet  we 
think  it  may  not  be  entirely  overlooked.  We  have  seen  that  con- 
siderably more  than  half  of  the  October  instalment  was  paid  four 
months  before  it  was  due,  and  the  complainant,  although  conscious 
that  he  had  no  legal  right  to  ask  it,  may  well  have  supposed  that 
the  defendant  would  not  be  very  exact  in  insisting  upon  the  strict- 
est punctuality  in  the  payment  of  the  balance  of  that  instalment. 
At  least,  such  consideration  would  be  most  likely  to  enter  into  the 

motives  and  influence  the  actions  of  most  men  of  the  class 
[*675]and   occupation   of   these   parties,  among  whom   a  *want   of 

strict  punctuality  is  not  considered  so  great  a  fault  as  it  is 
among  bankers  and  in  commercial  circles.  We  are  to  look  to  the 
motives  of  men,  and,  if  they  have  acted  honestly,  the  court  may 
overlook  even  their  negligence,  unless  the  contract  expressly  stipulates 
a  forfeiture.  There  is,  certainly,  no  difficulty  in  this  case  in  excusing 
the  complainant  for  his  default  in  relation  to  the  October  payment; 
nor  do  we  want  a  reasonable  explanation  why  the  tender  made  on  the 
first  of  May  was  of  an  insufficient  amount.  Had  the  complainant,  im- 
mediately after  that  time,  made  a  sufficient  tender,  and  demanded  a 
deed,  his  right  to  a  specific  performance  would  scarcely  admit  of  a  ques- 
tion. But  he  delayed  more  than  fourteen  months,  before  he  again  pre- 
sented himself  with  the  full  amount  due.  For  this  delay,  then,  is  he 
to  suffer  this  forfeiture  ?  We  think  not.  In  determining  this  question, 
we  must  look  at  the  conduct  and  motives  of  both  parties.  There  is 
nothing  to  show  that  the  delay  originated  in  a  design  on  the  part  of  the 
complainant  to  abandon  the  contract,  while  there  are  many  circum- 
stances tending  strongly  to  show  that  it  was  the  desire  and  the  design 
of  the  defendant  to  enforce  a  forfeiture  against  the  complainant  of  what 
had  already  been  paid,  rather  than  to  obtain,  in  good  faith,  an  execution 
of  the  contract.  The  defendant  complains,  that,  by  reason  of  the  de- 
fault of  the  complainant,  he  v/as  obliged  to  abandon  his  purchase  of  the 
Kerr  farm  —  which,  he  says,  was  a  very  advantageous  bargain  —  as  well 
as  twenty-five  acres  of  wheat,  which  he  had  put  in  on  that  place,  at  an 
expense  of  fifty  dollars.  That  the  Kerr  property  was  worth  from  five 
to  eight  hundred  dollars  more  than  he  had  agreed  to  give  for  it;  and 
with  this  loss  he  charges  the  complainant.  Let  us  see  how  this  is. 
Shortly  after  the  sale  to  Glover,  Fisher  contracted  to  purchase  the  Kerr 
farm,  which  is  situated  in  Wisconsin,  for  one  thousand  two  hundred 
dollars,  and  agreed  to  make  jiayments  at  the  same  times  that  Glover 
was  to  pay  him;  that  is,  five  hundred  dollars  on  the  first  day  of  October, 
and  seven  hundred  dollars  on  the  first  day  of  May.  In  September,  after 
Glover  had  paid  two  hundred  and  twenty  dollars  of  the  October  instal- 
ment, and  before  that  instalment  had  become  due,  Fisher  told  the 
witness  Snyder  that  he  "  had  thrown  up  his  contract  for- the  Kerr  farm, 
and  held  the  amount  that  he  had  received  from  Glover  as  damages." 

On  the  first  day  of  October,  Fisher  went  to  Kerr,  and  told  him 
[*676]that  *Glover  had  disappointed  him,  and  that  he  could  not  meet 
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the  payment;  and  thereupon,  they  agreed  to  rescind  and  destroy  their 
contract;  which  was  done.  And  now  he  asks  that  the  complainant 
should  be  made  to  bear  the  consequences  of  that  recession.  The  com- 
plaint, that  he  was  compelled  to  abandon  that  purchase,  because  Glover 
had  failed  to  m.eet  the  whole  of  the  October  payment,  is  a  sheer  pre- 
tence, for  at  the  time  he  abandoned  that  purchase,  Glover  was  not  in 
default,  and  he  did  not  know  that  he  would  bo.  Indeed,  at  that  very 
moment,  while  he  was  in  Wisconsin,  rescinding  his  contract  with  Kerr, 
for  aught  that  he  knew,  Glover  was  at  his  home,  in  Illinois,  with  the 
money.  He  had  previously  determined  to  abandon  that  contract,  at? 
all  events,  and  then  to  seek  some  pretence  to  throw  the  responsibility 
upon  the  complainant,  for  we  find  him,  some  days  before,  in  a  conversa- 
tion with  Snyder,  declaring  that  he  had  already  thrown  up  his  contract 
for  the  Kerr  farm.  He  was  not,  therefore,  compelled  to  abandon  that 
purchase  on  account  of  Glover's  default.  The  most  that  can  be  asked 
for  him  is,  that  he  gave  up  that  purchase  because  he  violently  suspected 
that  Glover  would  make  default.  But  that  will  not  help  him.  As 
well  might  Fisher  have  burned  his  own  barn,  and  then  charged  Glover 
with  it,  because  he  really  believed  that  Glover  would  have  burned  it,  if 
he  had  not.  Besides,  if  Fisher  had  really  desired  to  carry  into  execution 
both  contracts,  he  would  certainly  have  applied  to  Kerr  for  an  extension 
of  time,  at  least,  till  he  could  hear  from  Glover,  and  learn  what  he  in- 
tended to  do.  Nor  is  it  probable,  in  any  event,  that  Fisher  would  so 
readily,  without  a  struggle  or  an  effort,  have  yielded  up  a  bargain,  worth 
from  five  to  eight  hundred  dollars,  for  the  want  of  only  one  hundred  and 
eighty  dollars,  unless  he  had  some  ulterior  object  in  view.  We  are  not  at 
a  loss  to  discover  that  object,  for  he  has  told  us  himself,  that  his  design 
was  to  obtain  a  forfeiture;  that  he  designed  to  retain  the  one  thousand 
one  hundred  and  fifty  dollars  which  Glover  had  paid  him,  and,  also,  to 
retain  the  land.  The  very  design  is  odious  to  equity,  when  the  result  is 
attempted  to  be  brought  about  by  the  conduct  or  management  of  the 
party  claiming  the  forfeiture.  If  one  party  sustains  an  inevitable 
loss,  by  the  default  of  the  other,  then  it  is  but  just  that  he  should 
be  compensated  for  it;  but  he  must  see  to  it  that  he  himself  has  not, 
either  by  his  folly  or  by  design,  contributed  to  the  loss  of  which 
*he  complains.  The  whole  of  this  transaction,  out  of  which [*677j 
the  defendant  claims  to  have  suffered  so  much,  and  which  he 
seeks  to  charge  to  the  complainant,  leaves  an  unfavorable  impression 
upon  the  mind  of  the  fairness  of  defendant's  intentions  in  carrjang  out 
the  contract  of  sale.  It  is  true,  that  the  defendant  did  not  receive  the 
nine  hundred  dollars  in  cash,  but  if  he  is  allowed  to  retain  the  land, 
he  receives  what  is  equivalent  to  that  amount,  for  that  was  made  up 
of  a  note  for  one  hundred  dollars  and  an  equitable  interest,  to  the 
amount  of  eight  hundred  dollars,  which  the  complainant  had  in  the 
premises  sold.  It  would  be  unconscionable  to  let  the  defendant  retain 
the  premises,  discharged  of  this  interest,  as  well  as  the  money  which 
the  complainant  has  already  advanced.  But  it  is  not  to  be  denied  that 
Glover  has  been  guilty  of  negligence,  and,  to  a  certain  extent,  know- 
ingly, in  not  having  made  the  pajnnents  according  to  his  agreement. 
Although  it  appears  that  the  complainant  supposed  that  the  note  of 
John  Fisher,  senior,  was  to  be  taken  in  part  payment  of  the  purchase 
money,  yet  it  also  appears  that  William  Glover,  at  one  time,  at  least, 
66  —  Vol.  11,  111.  521 


678  Glovek  v.  FiSHEii  et  al.  [June,   1850. J 

Opinion  of  the  Court. 

did  not  contemplate  completing  the  October  payment  By  an  applica- 
tion of  this  note,  for,  at  the  time,  he  told  H.  S.  Barber  to  collect  and 
pay  the  two  hundred  and  twenty  dollars,  he  said  he  would  send  a  draft 
for  the  balance;  and  again,  at  the  time  he  made  the  tender,  in  May,  when 
informed  that  he  did  not  tender  enough,  he  seems  to  have  admitted 
it  was  so,  for  he  said  he  had  fifteen  days  to  make  balance  in.  While 
these  circumstances  may  not  put  the  complainant  beyond  the  pale  of 
relief,  they  make  it  proper  to  impose  terms  upon  him,  which  would 
not  be  allowable  if  he  had  been  guilty  of  no  default.  The  further  delay 
of  fourteen  months  is  against  him;  but  of  that  defendant  has  had  no 
great  cause  to  complain,  for,  in  the  mean  time,  he  has  possessed  and 
enjoyed  the  premises,  as  well  as  the  use  of  over  half  the  purchase 
money;  and  for  the  last  year,  at  least,  the  complainant  has  laid  out  of 
the  use  of  both.  We  think,  on  the  whole  case,  that  justice  and  good 
conscience  require,  that  we  should  direct  a  specific  performance  of  this 
contract;  but  the  complainant  will  have  to  pay  all  the  costs  in  the 
circuit  court. 

The  conveyance  of  the  premises  to  the  defendant  Hay  presents  no 

impediment,  for  he  purchased  with  full  notice,  and  took  an 
[*678] indemnity  from  Fisher  against  this  very  claim.     As  the  *cir- 

cuit  court  can,  more  conveniently,  carry  into  effect  the  decree 
which  should  be  rendered,  the  decree  of  that  court,  dismissing  the  bill, 
must  be  reversed,  with  costs,  and  the  suit  remanded,  with  directions 
to  the  circuit  court  to  enter  a  decree,  in  due  form,  annulling  the  con- 
veyance from  Fisher  to  Hay,  and  decreeing  a  conveyance  from  Fisher 
to  the  complainant,  and,  upon  the  execution  of  such  conveyance,  au- 
thorizing Fisher  to  withdraw  the  deposit.  The  decree  must,  also, 
adjudge  the  costs  of  the  circuit  court  against  the  comiDlainant. 

Decree  reversed. 
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ABANDONMENT. 

If  a  party  considering  an  article  entirely  worthless,  casts  it  away,  intend- 
ing  to  abandon  it,  he  loses  his  title  to  it.     McOoon  v.  Ankeny,  558. 

ABATEMENT. 

1.  In  action  for  torts,  if  the  defendant  omits  to  plead  in  abatement  the  non- 
joinder of  parties  interested  in  the  suit,  he  can  not  take  advantage  of  the  omis- 
sion at  the  trial,  otherwise  than  in  mitigation  of  damages.     Edwards  v.  HUl,  22. 

2.  If  the  defendant  omits  to  plead  the  non- joinder  in  abatement,  the  plaintiff 
may  have  judgment  for  his  aliquot  share  of  the  damage  sustained.     Ibid. 

3.  And  the  other  persons  in  interest  may,  in  another  action,  recover  to  the 
extent  of  the  injury  sustained  by  them.     Ibid. 

4.  A  defendant,  by  pleading  in  bar  of  an  action  after  a  demurrer  has  been 
sustained  to  a  plea  in  abatement,  does  not  thereby  waive  his  rights  under  the 
plea  in  abatement,  but  may  assign  for  error  the  decision  of  the  court  sustaining 
the  demurrer.    'Weld  v.  Hubbard,  573. 

See  Pleading,  4,  5. 

ACKNOWLEDGMENT. 

1.  A  certificate  of  acknowledgment  of  a  deed,  by  a  feme  covert,  will  be  held 
sufficient  to  convey  her  title  and  interest  in  a  lot  of  which  she  was  the  owner  in 
fee;  which  shows  that  the  requirements  of  the  statute  have  been  substantially 
complied  with.     {Totiam,  Curiam.)    Hughes  v.  Lane,  123. 

2.  But  this  is  not  to  be  understood  as  sanctioning  a  departure,  in  any  essential 
particular  from  the  requirements  of  the  law,  inasmuch  as  a  married  woman  can 
only  be  divested  of  her  real  estate  in  the  mode  and  manner  which  the  legisla- 
ture has  prescribed.     Ibid. 

3.  The  words  "  does  not  wish  to  retract,"  are  no  part  of  the  acknowledgment; 
but  they  are  inserted  in  the  statute,  to  afford  a  married  woman  an  opportunity 
to  avoid  a  deed  conveying  away  her  real  estate,  which  she  has  voluntarily  exe- 
cuted, if,  at  the  time  the  officer  takes  the  acknowledgment,  she  thinks  proper 
to  retract  what  she  has  done.     Ibid. 

4.  The  law  of  1819  did  not  confer  upon  a  notary  public  authority  to  take  and 
certify  the  acknowledgment  or  proof  of  a  deed.     Ghoteau  v.  Jones,  300. 

5.  A  certificate  of  acknowledgment  made  by  a  commissioner  of  another  state, 
need  not  be  under  seal.  A  certificate  of  acknowledgment,  if  in  other  respects 
sufficient,  will  not  be  vitiated  for  want  of  a  date.     Irving  v.  Brownell,  402. 

AFFIDAVIT. 

Affidavits  can  not  be  used  to  qualify  or  contradict  the  positive  statements  of 
a  record.     Swartz  v.  Barnes,  89. 

AGENT  AND  ATTORNEY. 

1.  The  presumption  in  the  supreme  court  is,  that  the  clerk  of  the  circuit  was 
satisfied  of  the  right  of  the  attorney  to  use  the  name  of  the  appellant,  to  an  ap- 
peal bond,  before  he  accepted  such  bond.     Sullivan  v.  Dollins,  16. 

2.  The  authority  of  an  attorney  to  execute  an  appeal  bond,  will  only  be  in- 
quired into  when  it  is  questioned  by  affidavit.     Ibid. 

3.  An  agent  appointed  for  a  special  purpose,  can  not  go  beyond  the  scope  of 
such  appointment  and  bind  his  principal;  nor  can  he  act  after  such  employment 
ceases,  by  his  having  completed  the  business,  to  transact  which  he  was  consti- 
tuted an  agent.     But  within  the  scope  of  such  employment,  and  until  the  power 
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conferred  is  exhausted,  or  revoked,  the  agent  can  bind  the  principal,  to  the 
same  extent  that  the  principal  can  bind  himself.     Denman  v.  Bloomer,  171. 

4.  An  agent,  to  execute  a  valid  appeal  bond,  must  be  authorized  by  a  power 
under  seal;  but  if  he  execute  a  bond  for  his  principal,  without  being  authorized 
by  a  power  under  seal,  a  subsequent  ratification  of  the  bond  by  the  principal, 
under  seal,  will  cure  the  defect.     Bragg  v.  Fessenden,  544. 

5.  If  two  agents  are  appointed  by  separate  instruments,  with  equal  authority 
to  act  for  the  principal,  the  right  is  not  exclusive  in  either,  but  is  equivalent  in 
both,  and  any  act  done  by  either,  within  the  scope  of  his  authority,  -will  con- 
clude the  other.     Cushman  v.  Olover,  600.  • 

6.  A  second  power  to  one  of  two  agents,  unless  such  intention  is  expressed  in 
the  subsequent  power,  does  not  take  away  the  authority  of  the  other.  And 
where  one  disposed  of  a  promissory  note,  the  property  of  his  principal,  the  other 
was  precluded  from  making  any  different  disposition  thereof.  And  the  agent 
having  the  note  in  his  possession,  was  bound  to  relinquish  it  to  the  person  who 
purchased  from  the  other  agent.     Ibid. 

AMENDMENT. 

1.  Circuit  courts  have  authority  to  allow  amendments  to  their  records,  during 
the  term  at  which  a  judgment  is  rendered,  without  notice;  and  they  may  allow 
amendments  in  matters  of  form,  at  a  subsequent  term,  if  notice,  actual  or  con- 
structive, has  been  given  to  the  opposite  party.     0' Conner  v.  Mullen,  57. 

3.  An  amendment  of  a  judgment,  at  a  term  subsequent  to  that  at  which  it  was 
rendered,  without  notice  to  the  opposite  party,  will  not  avail  the  party  making 
the  amendment.     0' Conner  v.  Boyd,  116. 

3.  It  is  a  general  rule  that  courts  will  not  allow  amendments  which  change 
the  parties  to  the  action,  unless  there  is  something  in  the  record  to  amend  by. 
This  is  more  especially  the  rule  in  relation  to  amendments  changing  the  plain- 
tifEs  in  the  action.     Lake  v.  Morse,  587. 

ADMINISTRATOR.     ADMINISTRATION. 

1.  A  judgment  rendered  in  the  courts  of  a  sister  state,  against  an 'administra ■ 
tor  deriving  his  authority  under  and  by  force  of  the  laws  of  this  state,  who  vol- 
untarily entered  his  appearance  to  the  action  in  which  such  judgment  was 
pronounced,  cannot  be  enforced  in  our  courts  against  the  estate  represented  by 
such  administrator.     Judy  v.  Kelley,  211. 

2.  A  judgment  rendered  under  such  circumstances  is  a  nullity  here,  and  the 
creditor  must  resort  to  his  action  on  the  original  contract.     Ibid. 

3.  A  grant  of  administration  in  one  country,  confers  on  an  administrator  no 
title  to  the  property  of  the  intestate  situate  in  another  country.  He  has  no  au- 
thority over,  nor  is  he  responsible  for,  any  effects  of  the  estate  that  may  be  be- 
yond the  jurisdiction  appointing  him.     Ibid. 

4.  Such  administrator,  in  his  official  capacity,  can  neither  sue  nor  be  sued  out 
of  the  country  from  which  he  derives  his  authority,  and  to  which  he  is  alone 
amenable.  If  he  wishes  to  reach  property  or  collect  debts,  belonging  to  the 
estate  in  a  foreign  country,  he  must  there  obtain  letters  of  administration,  and 
give  such  security,  and  become  subject  to  such  regulations  as  its  laws  may  pre- 
scribe.    Ibid. 

5.  A  plea  to  an  action  brought  against  an  administrator,  on  a  debt  due  by  hia 
intestate,  that  such  demand  was  not  exhibited  against  said  estate,  within  two 
years  after  the  grant  of  administration,  is  a  good  defence.  If  the  debt  was  ex- 
hibited within  the  two  years,  or  if  the  plaintifE  labored  under  any  of  the  dis- 
abilities mentioned  in  the  statute,  the  plaintifE  should  set  forth  the  facts  in  i 
special  replication.     Ibid. 

6.  Where  the  plaintifE  has  failed  to  exhibit  his  demand  against  the  estate, 
within  the  two  years  limited  by  the  statute,  he  is,  nevertheless,  entitled  to  a 
judgment  against  the  administrator  for  the  amount  found  to  be  due  him,  to  ba 
satisfied  out  of  such  assets  as  may  thereafter  be  discovered,  and  which  have  not 
been  inventoried  or  accounted  for  by  the  administrator.     Ibid. 

7.  In  this  state  a  plea  ofple7ie  administramt  is  no  answer  to  an  action  brought 
against  an  administrator  upon  a  debt  due  by  his  intestate.     Ibid. 

8.  A  judgment  in  this  state  against  an  administrator,  is  not  an  admission  of 
assets  sufficient  to  satisfy  the  debt;  its  only  efEect  is  to  establish  a  debt  against 
the  estate,  to  be  paid  in  due  course  of  administration.     Ibid. 
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9.  The  creditor  is  not  entitled  to  execution  on  his  judgment  against  the  ad- 
ministrator, or  the  property  of  the  intestate.     Ibid. 

10.  An  administrator  can  not  avoid  a  voluntary  deed  of  his  intestate,  nor  can 
he  take  advantage  of  a  fraudulent  conveyance  made  by  his  intestate.  But  where 
A  executed  and  delivered  to  his  two  sons,  B  and  C,  a  voluntary  deed  of  lands, 
himself  being  indebted  at  the  time,  which  deed  was  not  recorded  so  as  to  be 
notice  to  creditors  and  bona  fide  purchasers,  and  afterward,  on  the  death  of  A, 
his  administrator,  who  held  the  title  papers  to  said  land,  and  the  public  records 
showing  that  A  died  seized  of  the  premises,  applied  to  the  circuit  court  for  an 
order  to  sell  said  lands,  in  accordance  with  the  statute,  which  order  was  granted, 
and  said  lands  were  sold  under  said  order — the  said  B  and  C  having  been  made 
parties  to  the  said  suit,  and  interposed  no  defence  or  claim  to  said  lands:  Held 
that  creditors  and  purchasers  had  the  right  to  conclude,  and  to  act  on  the  con- 
clusion, that  the  said  lands  belonged  to  the  intestate  at  the  time  of  his  death, 
and  that  B  and  C  had  no  other  interest  therein  than  as  heirs  at  law  of  their 
father;  that  the  purchasers  at  such  sale  of  the  administrator  succeeded  to  all 
of  the  rights  of  the  creditor,  in  fraud  of  whom  the  voluntary  conveyance  was 
made;  and  that  they  are  entitled  to  the  benefit  of  the  statute  of  frauds  equally 
as  the  creditor  himself.     Chateau  v.  Jones,  300. 

11.  Our  statutes  relative  to  the  recording  of  deeds,  etc.,  applies  equally  to  ad- 
ministrators' deeds  as  to  other  conveyances;  and  where,  as  in  this  case,  the  con- 
test is  between  a  purchaser  succeeding  to  the  rights  of  the  creditors  of  the 
fraudulent  grantor  and  bona  fide  purchasers  from  the  fraudulent  grantees,  the 
parties  are  equally  meritorious  and  innocent,  but  the  law  wisely  favors  the  most 
vigilant,  and  he  who  first  places  his  title  on  record  must  prevail.     Ibid. 

12.  Where  a  court  of  probate  of  one  county  has  acquired  full  jurisdiction  of 
an  estate,  it  retains  that  jurisdiction  until  the  estate  shall  be  fully  administered. 
People  V.  White,  341. 

13.  Creditors  who  do  not  labor  under  any  of  the  disabilities  named  in  the 
saving  clause  of  the  115th  section  of  the  109th  chapter  of  Revised  Statutes, 
and  who  fail  to  exhibit  their  claims  vrtthin  two  years  after  the  grant  of  letters 
of  administration,  are  precluded  from  all  participation  in  the  estate  inventoried 
or  accounted  for  during  that  period.     Ibid. 

14.  The  time  within  which  claims  must  be  presented  against  an  estate,  is  to 
be  computed  from  the  date  of  the  letters  of  administration,  and  not  from  the 
date  of  the  notice  requiring  creditors  to  exhibit  them.     Ibid. 

15.  It  is  a  sufficient  exhibition  of  a  claim  against  an  estate,  to  file  the  same, 
or  a  copy  thereof,  with  the  probate  court.     Ibid. 

16.  Should  a  surviving  partner  be  guilty  of  laches  or  bad  faith,  the  adminis- 
trator of  the  deceased  partner  may  interfere  by  bill  in  equity.     Ibid. 

17.  A  suit  in  equity  by  a  single  creditor,  to  enforce  the  collection  of  a  demand 
against  an  estate,  while  the  administration  of  the  estate  is  progressing  and  un- 
determined, and  under  which  a  decree  was  made  for  the  sale  of  real  estate  of 
which  the  intestate  died  seized,  and  on  which  the  creditor  had  not  a  lien,  is 
unjustifiable.     Armstrong  v.  Cooper,  500. 

18.  The  demands  against  an  estate  are  to  be  ascertained,  and  the  proceeds  of 
the  property  distributed  pro  rata  among  all  the  creditors  entitled  to  participa- 
tion therein,  in  proportion  to  their  respective  demands.     Ibid. 

19.  One  creditor  can  not,  by  commencing  a  suit  in  equity — if  equity  will  take 
jurisdiction,  to  recover  a  particular  demand,  where  there  are  no  impediments  in 
the  way  of  a  recovery  at  law — obtain  an  advantage  over  other  creditors.     Ibid. 

20.  If  equity  will  take  jurisdiction,  the  proper  decree,  after  ascertaining  the 
indebtedness,  would  be  to  direct  that  the  debt  should  be  paid  in  the  due  course 
of  administration.     Ibid. 

See  Guardian  and  Ward. 

APPEAIi.     APPEAL  BOND. 

1.  The  presumption  in  the  supreme  court  is,  that  the  clerk  of  the  circuit 
court  was  satisfied  of  the  right  of  the  attorney  to  use  the  name  of  the  appellant, 
to  an  appeal  bond,  before  he  accepted  such  bond.     SuUicaii  v.  Dollins,  10. 

2.  The  authority  of  an  attorney  to  execute  an  appeal  bond,  will  only  be  in- 
quired into  when  questioned  by  affidavit.     Ibid. 

3.  To  justify  an  appeal  on  the  ground  that  the  judgment  relates  to  a  freehold, 
the  right  of  the  freehold  must  have  been  directly  the  subject  of  the  action,  not 
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incidentally  or  collaterally;  and  the  judgment  must  be  conclusive  of  the  right 
until  it  is  reversed.     Rose  v.  Choteau,  167. 

4.  In  an  action  upon  an  appeal  bond,  the  copy  of  a  final  order  of  the  supreme 
court,  showing  that  a  judgment  had  been  aflfirmed,  on  the  day  alleged  in  the 
declaration,  between  the  same  parties,  and  from  the  same  county,  is  sufficient  to 
justify  the  inference  that  the  judgment  appealed  from  was  affirmed.     Pearl  v. 

Wdlmans,  352. 

5.  If  the  judgment  read  in  evidence,  and  that  referred  to  in  the  bond,  agree 
in  the  total  amount  of  the  recovery,  the  omission  to  state  in  the  bond  how  much 
of  the  judgment  was  in  debt,  and  how  much  in  damages,  does  not  constitute  a 
material  variance.     Ibid. 

6.  In  an  action  upon  an  appeal  bond,  from  the  judgment  of  a  justice  of  the 
peace,  the  defendant  pleaded  that  there  was  no  such  judgment  as  was  recited 
in  the  condition  of  the  bond.  Held  that  he  was  estopped  from  making  such 
defence.     Smith  v.  Whitaker,  417. 

7.  The  direction  to  justices  in  the  statute,  where  an  appeal  is  prayed,  to  take 
a  bond  in  double  the  amount  of  the  judgment  and  costs,  is  not  imperative;  and 
a  bond,  the  penalty  of  which  was  more  than  double  the  amount  of  the  judg- 
ment, is  valid.  And  even  though  the  statute  is  imperative,  a  bond  which  varied 
from  it  in  that  particular  would  still  be  good  as  a  voluntary  obligation.     Ibid. 

8.  Where  an  appeal  has  not  been  filed  in  this  court,  within  the  first  three 
days  of  the  term,  the  statute  is  peremptory  that  damages  must  be  allowed. 
Anonymous,  487. 

9.  The  perfection  of  an  appeal  suspends  all  proceedings  under  the  judgment. 
Ambrose  v.  Weed,  488. 

10.  On  an  appeal  from  a  justice  of  the  peace,  the  circuit  court  is  to  hear  the 
case  on  its  merits,  unless  it  shall  appear  from  the  evidence  that  the  justice  had 
no  jurisdiction  over  the  subject  matter  of  the  action.     Ballard  v.  MeCarty,  501. 

11.  An  appeal  from  the  decision  of  a  justice  of  the  peace  should  not  be  dis- 
missed, until  it  appears  from  the  evidence  that  the  matter  litigated  was  without 
the  jurisdiction  of  the  justice.     Ibid. 

12.  Where  an  appeal  has  been  improvidently  granted,  the  appellee,  by  filing  a 
transcript  of  the  record  in  this  court,  may,  after  notice  to  the  opposite  party,  on 
motion,  have  the  appeal  dismissed.     Reynolds  v.  Perry,  534. 

13.  A  decree  entered  by  consent  can  not  be  appealed  from.  Armstrong  v. 
Cooper,  540. 

14.  Whenever  a  party  intends  to  appeal  from  the  decision  of  a  justice  of  the 
peace,  and  makes  such  an  attempt  at  the  execution  of  a  bond,  that  the  officer 
authorized  to  approve  it  accepts  the  bond,  the  appellant  should  not  be  prejudiced 
by  reason  of  any  informality  or  deficiency  in  the  bond.     Bragg  v.  Fessenden,  544. 

15.  An  agent,  to  execute  a  valid  appeal  bond,  must  be  authorized  by  a  power 
under  seal;  but  if  he  execute  a  bond  for  his  principal,  without  being  authorized 
by  a  power  under  seal,  a  subsequent  ratification  of  the  bond  by  the  principal, 
under  seal,  will  cure  the  defect.     Ibid. 

16.  To  execute  an  instrument  under  seal,  the  agent,  to  do  so,  must  be  author- 
ized by  a  power  under  seal.     Ibid. 

17.  An  appeal  can  be  prosecuted  from  a  judgment  which  relates  to  a  freehold, 
although  the  act  under  which  the  judgment  may  have  been  rendered,  is  silent 
in  regard  to  the  right  to  appeal.     Morris  v.  City  of  Chicago,  650. 

ASSIGNMENT. 

1.  An  assignment  by  an  insolvent  debtor  is  illegal  and  fraudulent,  which  re- 
quires creditors  who  shall  become  parties  and  share  in  its  proceeds  to  receive 
their  dividends  in  full  satisfaction  of  their  demands  against  the  assignor.  Conk- 
ling  V.  Caisson,  503. 

2.  Such  an  assignment  is  not  absolutely  void,  but  is  voidable  by  the  creditors 
of  the  assignor,  but  as  between  the  parties  it  is  valid  and  operative;  the  title  to 
the  property  passed  thereby  to  the  assignee;  and  a  sale  by  him  to  a  bo7ia  flde 
purchaser,  before  the  creditors  had  taken  steps  to  defeat  the  assignment,  would 
be  valid.     Ibid. 

3.  The  deed  of  assignment  being  voidable  only  at  the  instance  of  judgment 
creditors  of  the  assignor,  may  be  made  good  by  matter  ex  post  facto.  And  when  an 
assignment  is  so  modified  and  changed  as  to  divest  it  of  its  objectionable  features, 
by  the  consent  of  all  the  parties  thereto,  prior  to  the  time  that  any  of  the  cred- 
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itors  are  in  a  position  to  attack  the  original  assignment,  it  must  stand,  and  the 
rights  of  the  creditors  must  be  governed  by  it.     Ibid. 

4.  A  clause  which  provides  that  any  surplus  remaining,  after  the  claims  of 
the  creditors,  parties  to  the  assignment,  have  been  satisfied,  shall  be  paid  over 
to  the  assignor,  does  not  invalidate  the  assignment.     Ibid. 

ASSAULT  AND  BATTERY. 

1.  A  plaintiff  may,  under  the  replication  of  de  injuria,  to  the  plea  of  son 
assault  demesne,  without  a  special  replication  or  a  new  assignment,  show  that 
the  defendant's  battery  was  excessive.     Ayres  v.  Kelley,  17. 

2.  The  replication  de  i»/wna  is  a  general  traverse  of  the  whole  plea,  and  under 
it  the  plaintiff  is  at  liberty  to  adduce  any  proof  that  tends  to  disprove  any  of  the 
facts  alleged  in  the  plea.     Ibid. 

3.  Courts  will  not  lend  their  aid  to  enforce  a  contract,  entered  into  with  a  view  of 
carrying  into  effect  any  thing  that  is  prohibited  by  law.  But  an  agreement  which 
provides  that  if  certain  conditions  are  not  complied  with  by  one  of  the  parties, 
that  the  other  would  have  the  right  to  enter  and  take  possession  of  certain  prem- 
ises, and  should  not  be  regarded  as  a  trespasser,  nor  his  entry  as  any  wise  un- 
lawful, in  case  force  should  be  necessary  to  obtain  the  possession^  is  not  an 
agreement  to  do  an  unlawful  act.     Ambrose  v.  Boot,  497. 

4.  If  greater  force  was  used  than  was  necessary,  in  taking  such  possession, 
the  party  offended  against  should  reply  the  excess,  or  give  evidence  thereof, 
under  the  general  replication  of  de  injuria.     Ibid. 

5.  A  party  acting  under  such  an  agreement  would  still  be  liable  criminally, 
for  a  breach  of  the  peace.     Ibid. 

ARBITRATION.     AWARD. 

1.  A  general  submission  to  arbitrators  of  all  demands  existing  between  the 
parties,  includes  every  thing  respecting  the  lands  of  both  parties,  which  is  the 
subject  of  variance.     Merritt  v.  Merritt,  565. 

2.  On  a  submission  of  all  matters  in  difference,  the  arbitrators  may  consider 
and  determine  all  questions  affecting  the  civil  rights  of  the  parties.     Ibid. 

3.  In  the  construction  of  an  award,  no  intendment  will  be  indulged  to  over- 
turn it;  on  the  contrary,  every  reasonable  intendment  will  be  allowed,  for  the 
purpose  of  sustaining  it.     Ibid. 

4.  An  erroneous  decision  by  arbitrators  will  not  vitiate  their  award.  If  the 
arbitrators  have  acted  in  good  faith,  the  award  is  conclusive  upon  the  parties, 
and  can  not  be  avoided  by  showing  that  they  erred  in  judgment  respecting  the 
law  or  the  facts  of  the  case;  in  the  absence  of  fraud,  misconduct  or  partiality, 
the  award  will  be  conclusive.     Ibid. 

5.  If  an  award  creates  a  new  obligation,  the  party  must  pursue  his  remedy 
upon  it;  he  can  not  resort  to  his  original  cause  of  action.     Ibid. 

AUDITOR.     AUDITOR'S  DEED. 

1.  An  auditor's  deed,  upon  a  sale  for  taxes,  under  the  law  of  1837,  will  noi 
show  a  complete  title  without  proof  that  the  prerequisites  of  the  law  have  been 
complied  with.     Irving  v.  Brownell,  402. 

2.  An  auditor's  deed  is  a  title  deducible  of  record,  under  the  law  of  1835,  and 
is  suflBcient  to  protect  a  party  who  can  connect  himself  with  it,  and  show  that  he 
has  been  possessed  of  the  premises  by  actual  residence,  under  such  title,  for 
seven  years.     Ibid. 

3.  It  was  the  duty  of  the  auditor  to  keep  books  for  the  listing  of  the  lands, 
and  to  preserve  the  listing  of  the  lands,  and  the  verification  of  the  same  by  the 
parties  ;  and  if  he  omitted  to  do  so,  it  does  not  relieve  a  party  asserting  a  tax 
title  from  the  necessity  of  proving  the  listing  of  the  land,  by  the  best  evidence 
of  which  the  nature  of  the  case  is  susceptible.     Graves  v.  Briz-en,  431. 

4.  If  a  party  rebuts  the  presumption  arising  from  the  auditor's  deed,  that  land 
sold  for  taxes  has  been  duly  listed,  the  party  claiming  under  such  deed  must 
prove,  affirmatively,  that  the  revenue  laws  in  relation  to  the  listing  of  land  for 
taxation  have  been  complied  with.     Tibbetts  v.  Job,  453. 

AUCTION. 

1.  Where  sales  are  made  upon  secret  bids  (candlestick  biddings),  or  sealed 
proposals,  as  well  as  in  sales  by  open  bids,  any  thing  which  prevents  fair  com- 
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petition,  or  tends  to  give  one  party  an  unfair  advantage  over  another,  will  be 
discountenanced.     Webster  v.  French,  254. 

2.  The  law  requires  good  faith  and  fair  dealing,  as  well  iu  cases  of  sale  by 
sealed  proposals,  as  by  open  bids.  In  both  cases,  effects  and  consequences  are 
to  be  considered,  in  determining  what  fair  dealing  and  the  true  intent  of  the 
transactions  require.     Ibid. 

ATTACHMENT. 

1.  A  recorded  deed  will  take  priority  of  an  attachment,  levied  before  the  deed 
was  recorded,  if  a  notice  of  the  levy  of  the  attachment  was  not  filed  with  the 
recorder.     Gaty  v.  Pitman,  20. 

2.  The  court  will  not  presume  that  the  sheriff  had  performed  his  duty,  by 
filing  the  proper  certificate  of  an  attachment  with  the  recorder.  That  is  a  fact 
to  be  proved.     Ibid. 

3.  To  entitle  a  party  in  a  "civil  action"  to  a  pro  rata  distribution,  under  the 
26th  section  of  chapter  9,  of  the  Revised  Statutes,  of  the  proceeds  of  property 
attached,  such  party  must  obtain  judgment  at  the  term  to  which  the  attachments 
are  returned.     Rucker  v.  Fuller,  223. 

4.  If  the  civil  action,  commenced  at  the  same  term  of  court  as  the  attachments, 
should  for  any  cause,  be  continued,  although  without  the  fault  or  consent 
of  the  plaintiff  in  such  action,  he  would  thereby  lose  the  right  to  share  with  the 
attaching  creditors,  in  the  proceeds  of  the  attached  property  ;  and  this,  though 
the  attachments  should  also  be  continued,  and  judgments  should  eventually  be 
entered  in  all  the  causes,  at  the  same  term  of  the  court.     Ibid. 

5.  The  benefit  of  the  attachment  act  is  not  confined  to  any  particular  form  of 
action.  It  is  applicable  to  actions  of  account;  and  joint  tenants,  tenants  in  com- 
mon, and  co-parceners  may  enforce  rights  under  it.  Humphreys  v.  Matthews, 
471. 

6.  The  word  "  property  "  embraces  money,  debts,  and  choses  in  action,  of 
every  kind,  as  well  as  things  that  are  visible  or  tangible.    Stahl  v.  Webster,  511. 

7.  The  twenty-sixth  section  of  the  attachment  act,  contemplates  not  only  that 
the  avails  of  the  property  attached,  when  converted  into  money,  but,  also,  that 
a  debt  due  from  a  garnishee  is  liable  to  be  appropriated  among  the  attaching 
and  judgment  creditors,  specified  in  that  section.     Ibid. 

8.  The  proper  practice  is,  to  enter  a  judgment  against  the  garnishee,  in  favor 
of  the  defendant  in  the  attachment,  for  the  benefit  of  such  attaching  and  judg- 
ment creditors  as  are  entitled  to  share  in  its  proceeds.  If  the  judgment  exceeds 
what  is  due  the  attaching  and  judgment  creditors,  the  excess  will  be  for  the 
benefit  of  the  defendant  in  the  attachment.     Ibid. 

BAIL  BOND.     BOND. 

1.  A  guardian  was  ordered  by  the  probate  court  to  give  supplemental  security 
on  his  bond,  already  executed.  Ammons  signed  and  sealed  said  bond  as  such 
security.  Held,  that  Ammons  became  liable  as  an  original  obligor.  Ammons 
V.  The  People,  6. 

2.  In  an  action  upon  a  bail  bond,  where  the  defendant  makes  default,  the 
clerk  does  not  assess  the  debt.  The  default  admits  the  debt,  which  is  the  pen- 
alty of  the  bond.  The  assessment  is  of  the  damages,  occasioned  by  the  breach 
of  the  condition,  which  will  be  the  amount  of  the  recovery  in  the  suit  in  which 
the  bond  was  given.     O'Connor  v.  Boyd,  116. 

3.  Where  the  name  of  an  obligee  is  stricken  from  a  bond,  and  another  name 
is  inserted  in  its  stead,  it  becomes  a  new  agreement.     Condrey  v.  West,  146. 

4.  In  an  action  on  a  bond,  the  jury  must  find  as  well  the  amount  of  the  debt 
as  the  damages,  and  the  proper  judgment  is,  that  the  plaintiff  recover  the 
amount  of  debt  found,  to  be  discharged  by  the  payment  of  the  damages  and 
costs.     Austin  v.  The  People,  452. 

BANKRUPT  ACT. 

1.  If  an  action  is  brought  in  the  name  of  the  payee,  upon  a  note  given  to  a 
party  who  has  been  declared  a  bankrupt,  under  the  law  of  Congress,  of  1841, 
even  though  brought  for  the  use  of  another,  it  will  be  defeated,  if  the  note  was 
given  anterior  to  the  filing  of  his  petition  for  a  discharge.  Griswold  v.  McMillan, 
590.  " 

2.  Upon  an  affidavit  for  a  continuance  of  the  cause,  owing  to  the  absence  of 
the  record  of  the  proceedings  in  bankruptcy,  it  will  be  presumed  that  the  record 
was  sufficient,  if  the  affidavit  states  that  it  was  properly  certified.     Ibid. 
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BANK  NOTES. 

1.  Bank  notes  being  negotiable  by  delivery  merely,  are  not  within  the  opera- 
tion of  our  statute,  and  need  not  be  endorsed,  to  enable  the  holder  of  them  to 
maintain  an  action  on  them.  The  possession  of  such  notes  is  evidence  of  owner- 
ship, unless  it  be  shown  that  the  holder  obtained  such  possession  mala  fide. 
New  Hope  Delaware  Bridge  Company  v.  Perry,  467. 

2.  A  plea  to  an  action  brought  against  a  bank,  to  recover  the  amount  of  notes 
issued  by  it,  which  recites  a  contract  between  the  bank  and  A  and  B,  by  the  terms 
of  which  the  bank,  on  the  security  of  an  assignment  of  $90,000  of  its  stock,  loaned 
$60,000  in  its  notes,  to  A  and  B,  for  one  year,  who  agree  to  make  such  use  of 
the  notes  as  would  best  prevent  their  return  to  the  bank  for  redemption,  and  to 
provide  funds  for  such  of  them  as  should  be  presented  to  the  bank  for  payment, 
etc.,  and  avers  that  the  notes  sued  on  were  delivered  to  A  and  B,  in  pursuance 
of  such  contract,  were  fraudulently  delivered  by  them  to  the  plaintiffs,  to  be  put 
in  suit  for  the  benefit  of  A  and  B,  does  not  constitute  a  bar  to  a  recovery  on  the 
notes.     Ibid. 

3.  In  an  action  against  the  maker  of  a  bank  note,  made  payable  on  demand,  at 
the  office  of  the  bank,  it  is  not  necessary  to  aver  and  prove  a  demand  at  such 
place.  The  readiness  to  pay  at  the  time  and  place,  may  be  pleaded  in  bar  of 
damages  and  costs.     Ibid. 

BILL  OF  EXCEPTIONS. 

1.  Where  a  motion  for  a  new  trial  was  made  in  the  court  below  and  overruled, 
the  evidence  embodied  in  a  bill  of  exceptions,  but  no  allusion  made  in  the  bill 
to  the  motion  or  decision  of  the  court  thereon,  the  decision  of  the  circuit  court, 
in  overruling  the  motion,  will  not  be  reviewed  by  this  court.  Dickhutt  v.  Dur- 
rell,  73. 

2.  Where  a  bill  of  exceptions  was  signed  and  filed  several  days  after  the  trial 
took  place,  embracing  the  evidence  and  instructions  of  the  court,  and  conclud- 
ing, "  To  all  of  which  said  defendant  excepts,"  no  error  predicated  upon  such 
bill  can  be  noticed  by  this  court.     Ibid. 

3.  A  party,  to  avail  himself  of  an  exception  to  a  decision  of  the  circuit  court, 
must  take  the  exception  at  the  time  the  decision  is  made  ;  and  the  bill  of  excep- 
tions must  affirmatively  show  that  it  was  taken  at  that  time.     Ibid. 

4.  This  court  will  not  presume  that  an  exception  was  taken  at  the  proper  time, 
merely  because  the  judge  who  tried  the  cause  has  signed  a  bill  of  exceptions, 
when  the  bill  does  not  show  upon  its  face  at  what  time  the  exceptions  were,  in 
fact,  taken.     Ibid. 

5.  This  court  will  not  look  into  affidavits  in  relation  to  the  conduct  of  jurors, 
or  examine  the  instructions  given  and  refused,  merely  because  the  clerk  has 
copied  them  into  the  transcript.  They  should  be  incorporated  in  the  bill  of  ex- 
ceptions.    Mann  v.  Russell,  586. 

6.  If  a  party  to  the  suit  is  sworn,  he  is  bound  to  testify  fairly  and  fully,  so  far 
as  he  may  be  interrogated.  If  he  manifests  a  disposition  to  conceal  or  withhold 
the  truth,  does  not  give  explicit  answers,  or  deprives  the  party  calling  him  of 
the  benefit  of  the  facts  within  his  knowledge,  the  court  may  hold  that  he  refuses 
to  testify,  and  allow  the  other  party  to  become  a  witness.  In  such  a  case,  the 
bUl  of  exceptions  should  state  this  as  the  reason  for  permitting-  the  other  party  to 
become  a  witness,  or  set  forth  all  the  facts,  so  that  this  court  may  determine 
whether  the  decision  of  the  circuit  court  was  correct.    Pickering  v.  Misner,  597. 

BOATS  AND  VESSELS. 

1.  The  tenth  chapter  of  the  Revised  Statutes  creates  a  lien  in  favor  of  those 
engaged  in  running  and  managing  a  vessel,  and  those  furnishing  her  with  ma- 
terials or  supplies  ;  which  attaches  the  moment  the  liability  is  incurred.  The 
lien,  however,  can  not  be  asserted  to  the  prejudice  of  creditors,  incumbrancers 
or  purchasers,  unless  the  remedy  is  pursued  within  three  months  after  the  cause 
of  action  accrues.  To  this  extent,  the  maritime  law  is  extended  over  domestic 
vessels.     Germain  v.  Steam  Tug  Indiana,  535. 

2.  The  claims  of  seamen  are  superior  to  those  of  material-men,  and  are  to  be 
first  paid.     Ibid. 

3.  Our  statute  adopts  a  maritime  law,  in  the  creation  of  a  lien  in  favor  of  mar- 
iners and  material-men,  but  has  provided  a  different  remedy  for  the  enforcement 
of  such  lien,  which,  although  in  some  respects  a  proceeding  inrem.  has  no  such 
conclusive  effect  as  an  admiralty  decree.     Ibid. 

67  — Vol.  11,  111. 
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4.  The  sale  of  a  vessel,  under  a  judgment  in  attachment,  obtained  by  a  seaman 
or  material-man,  does  not  divest  any  liens  of  a  superior  degree,  nor  any  antece- 
dent liens  of  the  same  degree.     Ibid. 

5.  A  lien  once  acquired  continues  in  full  force  for  three  months,  unafEected  by 
any  proceedings  to  enforce  subsequent  liens,  and  the  lien  holder  is  not  charge- 
able with  laches  until  that  period  has  elapsed.     Ibid. 

See  Lien. 

BOUNDARIES. 

1.  In  construing  a  patent  from  the  United  States,  which  describes  the  land 
granted  by  the  number  of  the  section,  township  and  range,  courts  will  look  to 
the  plat  and  field  notes,  made  and  returned  to  the  surveyor  general,  by  the  gov- 
ernment surveyors,  in  order  to  locate  the  land.     M'Clintock  v.  Rogers,  279. 

2.  The  lines  actually  run  upon  the  ground  by  the  original  surveyor  become 
the  true  external  boundaries  of  all  the  lands  sold  by  the  government,  if  they 
can  be  ascertained  by  reference  to  the  monuments  erected  upon  the  land  by  the 
surveyor.     Ibid. 

3.  The  monuments  erected  upon  the  lands  are  facts;  the  field  notes  and  plat 
returned  by  the  surveyor,  indicating  course,  distance  and  quantity,  are  but 
description,  which  serve  to  assist  in  ascertaining  those  facts.     Ibid. 

4.  Established  monuments  not  only  serve  to  show  with  certainty  the  bound- 
ary of  the  tract  upon  which  they  are  erected,  but  may  be  resorted  to  in  connec- 
tion with  the  field  notes  and  other  evidence,  to  fix  the  original  location  of  a 
monument  or  line  which  has  become  lost  or  obliterated  by  time,  accident  or 
design.     Ibid. 

5.  The  law  can  not  satisfactorily  determine,  in  all  cases,  whether  the  course 
or  distance  shall  control,  when  they  do  not  correspond;  this  must  be  deter- 
mined by  concurring  testimony,  and  the  circumstance  of  each  particular  case. 
The  one  that  convinces  the  judgment  most  must  be  selected.     Ibid. 

6.  The  monuments  erected  at  the  two  extremities  of  a  township  line,  are  not 
entitled  to  a  more  controlling  influence,  in  determining  the  actual  location  of 
the  intermediate  line,  than  the  section  corners  established  along  the  line,  if  they 
can  be  found.     Ibid. 

7.  Where  a  township  line  is  lost,  the  monuments  of  the  adjacent  sections  may 
be  resorted  to  for  the  purpose  of  ascertaining  where  the  lost  line  was  actually 
run  by  the  original  surveyor.     Ibid. 

8.  A  township  line  is  not  necessarily  straight  in  all  cases;  a  deflected  line,  if 
established  by  satisfactory  evidence,  will  be  adopted  by  the  court  as  the  true 
line  originally  run  by  the  government  surveyor.     Ibid. 

See  Metes  and  Bornsrcs. 

CESTUI  QUE  TRUST. 

When  a  decree  is  entered,  directing  the  trustee  to  convey  to  the  cestui  que 
trust,  only  a  special  warranty  should  be  required  against  his  own  acts.  Hoare 
V.  jf^arris,  24. 

CHANCERY. 

1.  In  chancery  the  real  parties  in  interest  should  be  parties  to  the  proceed- 
ing.    Hoare  v.  Harris,  24. 

2.  A  bill  to  enforce  the  rights  of  infants  should  be  filed  in  their  names  by 
their  guardian  or  next  friend.     Ibid. 

3.  Where  a  master  included  a  fee  for  $30  to  thee  omplainant's  solicitor,  upon 
a  reference  to  him  to  compute  the  amount  due,  upon  a  bill  taken  pro  confesso, 
where  the  bill  did  not  claim  such  fee,  it  was  decided  to  be  error.  Adams  v. 
Payson,  26. 

4.  Ordinarily,  an  execution  must  issue  on  a  judgment,  and  be  returned 
unsatisfied,  before  a  court  of  equity  will  entertain  a  bill  to  reach  real  estate,  in 
which  the  judgment  debtor  has  not  such  an  interest  as  can  be  sold  on  execution; 
but  in  proceedings  against  intestate  estates,  which  are  insolvent,  a  resort  to 
equity  may  be  had,  without  this  preliminary  step,  since,  by  our  statute,  an 
execution  can  not  issue  upon  a  judgment  against  an  administrator.  The  admin- 
istrator must  be  made  a  party  to  the  suit.     M'Dowell  v.  Cochran,  31. 

5.  Where  a  demurrer  to  a  bill  in  chancery  is  sustained,  unless  leave  to  amend  is 
asked,  a  dismissal  of  the  bill  is  the  proper  decree.     Ibid. 
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6.  Where  a  bill  or  answer  is  not  pertinent,  or  unnecessarily  reflects  upon  the 
opposite  party,  such  portions  of  it  should  be  stricken  out  at  the  cost  of  the 
solicitor  so  offending.     M'Connel  v.  Holobiish,  61. 

7.  Only  material  facts,  clearly  and  succinctly  set  forth,  should  be  stated, 
either  in  a  bill  or  answer,  and  neither  suitors  or  solicitors  should  be  allowed  to 
manifest  their  personal  feelings  upon  the  records  of  the  court.     Ibid. 

8.  Because  a  court  of  equity  has  concurrent  jurisdiction  with  a  court  of  law, 
it  will  not,  therefore,  take  cognizance  of  a  case  already  pending  in  a  court  of 
law,  and  oust  it  of  jurisdiction.     Mason  v.  Piggott,  85. 

9.  As  a  general  principle,  in  all  cases  of  concurrent  jurisdiction,  the  tribunal 
which  first  obtains  jurisdiction  of  the  subject  matter,  must  proceed  and  finally 
dispose  of  it.  A  court  of  equity  will  not  take  jurisdiction  where  it  has  first 
been  acquired  by  a  court  of  law,  unless  there  is  some  equitable  circumstance  in 
the  case,  which  the  party  can  not  avail  himself  of  at  law.     Ibid. 

10.  A  voluntary  trust  will  not  be  enforced  in  a  court  of  equity.  Clarke  v. 
Lott,  105. 

11.  A  bill  of  peace,  where  the  parties  are  not  numerous,  will  not  be  sustained 
to  prevent  multiplicity  of  actions  at  law,  before  the  rights  of  the  parties  have 
been  settled  in  a  court  of  law.     Woodwa/i'd  v.  Sedy,  157. 

12.  A  party  can  not  come  into  a  court  of  equity  to  enforce  his  rights  when  he 
has  a  full  and  complete  remedy  at  law.     Ibid. 

13.  A  court  of  equity  will  not  enforce  a  parol  license  to  overflow  the  lands  of 
the  licensor,  even  in  favor  of  a  party  who,  instead  of  procuring  a  license  by 
deed,  has  acted  in  good  faith  upon  the  parol  license,  and  made  valuable  im- 
provements upon  his  own  land,  which  will  become  worthless  if  the  license  is 
revoked.     Ibid. 

14.  The  existence  of  such  an  easement  being  a  breach  of  the  covenant  against 
incumbrances,  may,  in  an  action  by  the  covenantor  against  the  covenantee,  upon 
a  note  given  for  a  part  of  the  purchase  money,  be  set  up  by  way  of  defence,  as 
a  failure  of  consideration,  to  the  extent  of  the  injury  occasioned  by  such  incum 
brance;  or  the  covenantee,  in  order  to  have  the  rights  of  all  the  parties  fully  and 
finally  settled,  may  resort  to  a  court  of  equity,  for  the  purpose  of  compelling 
the  covenantor  to  surrender  up  the  note,  and  execute  a  deed  upon  such  terms  as 
should  be  found  to  be  just  and  equitable.     Morgan  v.  Smith,  194. 

15.  It  is  a  well  settled  principle  that  the  allegations  and  proofs  must  corre- 
spond, and  that  a  party  ^vill  not  be  entitled  to  relief,  although  the  evidence 
may  establish  a  clear  case  in  his  favor,  unless  there  are  averments  in  the  bill  to 
support  the  case  made  by  the  bill.     Ibid. 

16.  But  a  complainant  is  not  bound  to  set  forth  his  adversary's  rights,  with  the 
same  particularity  as  his  own.  Where  the  extent  and  character  of  those  rights  is 
more  peculiarly  within  the  knowledge  of  the  adverse  party,  it  is  suflBcient  for  the 
complainant  to  allege  generally,  that  the  adverse  party  has,  or  claims  to  have, 
some  rights  relative  to  the  subject  matter  of  the  controversy,  leaving  the  oppo- 
site party  to  disclose  in  his  answer  the  nature  and  extent  of  them.     Ibid. 

17.  It  is  no  defence  to  a  bill  alleging  a  breach  of  a  covenant  against  incum- 
brances, that  the  covenantee  knew  of  the  existence  of  the  incumbrance,  ^t  the 
time  of  the  making  of  the  covenant.     Ibid. 

18.  A  defendant  is  not  permitted  to  file  a  cross  bill,  where  his  rights  are  fully 
disclosed  in  his  answer,  in  response  to  the  allegations  of  the  bill,  and  may  be 
fully  protected  by  the  court,  upon  the  hearing  of  the  original  bill.     Ibid. 

19.  Where  one  of  several  parties  defendant  to  a  bill  in  chancery  has  no  inter- 
est in  the  subject  matter  of  litigation,  it  is  not  error  in  the  circuit  court  to  dis- 
miss the  bill  as  to  the  other  parties.     Ibid. 

20.  Where  a  bill  in  chancery  is  filed,  setting  up  a  parol  agreement  that  the 
complainant  was  to  be  permitted  to  redeem  lands  sold  at  sheriff's  sale,  after  the 
time  allowed  by  law  for  its  redemption  should  expire,  the  court  will  not  enforce 
a  specific  performance  of  the  agreement  unless  the  complainant  avers  and  proves 
that  he  tendered  the  money  within  a  reasonable  time,  and  keeps  his  tender 
good.     Wright  v.  MNeely,  241. 

21.  As  a  general  rule  in  chancery,  all  parties  interested  in  the  object  of  the 
suit  must  be  made  parties,  before  the  court  will  proceed  to  a  final  determination. 
This  rule  is  not  an  arbitrary  and  inflexible  one,  but  is  adopted  as  a  matter  of 
convenience,  for  promoting  the  ends  of  justice;  and  whenever  its  application 
would  defeat  those  ends,  the  rule  itself  must  generally  give  way.  Webster  r, 
French,  254. 
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22.  A  court  of  chancery  is  not  bound  by  any  fixed  rule,  in  relation  to  the 
tender  of  money.  The  money  may  at  any  time  be  ordered  into  the  court,  when 
the  rights  of  a  party  require  it.  It  is  time  enough  for  a  party  to  bring  purchase 
money  into  court  when  he  is  called  upon  to  do  so.     Ibid. 

23.  An  injunction  should  not  be  dissolved,  and  a  bill  dismissed,  upon  the  fil- 
ing of  an  answer  not  under  oath;  or  without  evidence  of  the  truth  of  the  facts 
alleged  in  the  answer.     Orey  v.  WGance,  325. 

24.  The  statute  which  authorizes  evidence  in  chancery  cases  to  be  given 
orally,  was  only  designed  to  change  the  mode  of  taking  testimony,  and  not  to 
dispense  with  the  necessity  of  having  the  evidence  in  the  record.  White  v. 
Morrison,  361. 

25.  When  this  statute  is  acted  on,  the  testimony  of  the  witnesses,  or  the 
facts  proved  by  them,  ought  still  to  appear  in  the  record.     Ibid. 

26.  The  evidence,  or  the  facts  proved  by  it,  may  be  stated  in  the  decree,  in  a 
bill  of  exceptions,  in  a  certificate  of  the  judge,  or  in  a  master's  report.  It  is  the 
duty  of  the  circuit  court  to  see  that  the  evidence  is  incorporated  into  the  record 
in  some  one  of  these  ways.  It  will  not  be  presumed  that  any  other  proof  was 
made,  under  this  statute,  than  what  thus  appears  in  the  record.     Ibid. 

27.  A  general  reference  to  exhibits  in  a  decree,  must  be  understood  as  includ- 
ing only  those  appearing  in  the  record.     Ibid. 

28.  A  complainant  can  not  allege  one  case  in  his  bill  and  make  proof  of  a 
different  one.     His  allegations  and  proofs  must  correspond.     Ibid. 

29.  Special  replications  in  chancery  are  now  disused.  A  general  replication 
only  puts  in  issue  the  truth  and  sufficiency  of  the  matters  stated  in  the  bill  and 
answer.  A  party  may,  in  an  original  bill,  anticipate  a  defence,  and  allege  any 
matter  necessary  to  explain  or  avoid  it ;  or,  omitting  to  do  so,  on  the  coming  in 
of  the  answer,  he  may  iatroduce  the  new  matter  into  the  case  by  an  amendment 
of  the  bill.     Ibid. 

30.  A  person  who  claims  und^r  a  title  paramount,  or  prior  to  that  sought  to 
be  enforced  by  a  bill  in  chancery,  and  whose  interests  and  title  are  not  affected 
by  the  relief  prayed  for,  need  not  be  made  a  party  to  such  bill.  Frye  v.  Bank 
of  Illinois,  367. 

31.  All  persons  to  be  affected  by  a  decree  in  chancery  should  be  made  parties 
to  the  proceeding.     Skiles  v.  Switzer,  533. 

32.  A  decree  entered  by  consent  can  not  be  appealed  from;  nor  can  error 
properly  be  assigned  upon  it.  A  rehearing  in  such  a  case  will  not  be  allowed; 
nor  can  the  decree  be  set  aside  by  a  bill  of  review.     Armstrong  v.  Cooper,  540. 

33.  A  suit  in  equity,  by  a  single  creditor,  to  enforce  the  collection  of  a  demand 
against  an  estate,  while  the  administration  of  the  estate  is  progressing  and 
undetermined,  and  under  which  a  decree  was  made  for  the  sale  of  real  estate  of 
which  the  intestate  died  seized,  and  on  which  the  creditor  had  not  a  lien,  is 
unjustifiable.     Armstrong  v.  Cooper,  560. 

34.  One  creditor  can  not,  by  commencing  a  suit  in  equity  —  if  equity  will 
take  jurisdiction,  to  recover  a  particular  demand,  where  there  are  no  impedi- 
ments in  the  way  of  a  recovery  at  law  —  obtain  an  advantage  over  other  credit- 
ors.    Ibid. 

35.  If  equity  will  take  jurisdiction,  the  proper  decree,  after  ascertaining  the 
indebtedness,  would  be  to  direct  that  the  debt  should  be  paid  in  the  due  course 
of  administration.     Ibid. 

36.  The  legislature  in  1837,  authorized  the  canal  commissioners  to  construct 
a  canal  basin  at  the  confluence  of  the  two  branches  of  the  Chicago  river,  and 
directed  them  to  appropriate  block  fourteen,  in  Chicago,  for  the  purpose, 
and  to  permit  the  owners  thereof  to  receive  block  seven  —  the  property  of  the 
canal  —  in  payment  at  its  appraised  value.  In  1843,  an  act  was  passed,  granting 
the  canal  and  canal  property  to  trustees,  who  were  required  to  proceed  and  com- 
plete the  canal,  and  sell  the  canal  lands  and  lots.  In  March,  1845,  another  act 
was  passed,  directing  the  trustees  to  proceed  forthwith  and  perfect  the  appropria- 
tion of  block  fourteen,  and  the  appraisal  and  exchange  of  block  seven,  as  re- 
quired by  the  act  of  1837.  In  June,  1845,  the  caual  and  the  property  belonging 
to  it.  passed  into  the  hands  of  the  trustees.  They  refused  to  appropriate  block 
fourteen,  and  advertised  block  seven  for  sale.  Jlcld,  that  the  owners  of  block 
fourteen  could  not,  by  bill  in  equity,  compel  the  trustees  to  take  that  block,  for 
the  purposes  of  the  canal,  and  have  block  seven  appraised  and  exchanged  there- 
for.    Canal  Trustees  v.  Detces,  592. 

37.  An  implied  lien  on  land,  for  the  payment  of  the  purchase  money,  must,  as 
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against  third  persons,  be  enforced  by  the  vendor  wit.  in  a  reasonable  time,  after 
his  right  to  do  so  attaches.     Trustees  of  Schools  v.  Wright,  603. 

38.  In  1885  the  school  commissioners  sold  lands  to  A,  and  received  his  notes 
with  B  and  C  as  sureties,  for  the  payment  of  the  price,  and  gave  him  a  certifi- 
cate of  purchase,  but  failed  to  take  a  mortgage  on  the  premises,  as  required  by 
statute.  In  1836,  A  sold  the  land  to  D;  the  trustees  of  schools  filed  a  bill  in 
chancery  to  subject  the  land  to  sale  for  the  payment  of  the  original  purchase 
money,  which  became  due  in  1838.  Held,  that  the  application  came  too  late. 
Ibid. 

39.  If  one  honestly  conveys  property  by  an  absolute  deed,  to  another,  believing 
that  it  will  be  reconveyed  or  transferred,  as  the  first  grantor  may  direct,  with- 
out intending  to  injure  his  creditors  by  such  conveyance,  and  where  they  would 
not  be  injured  if  the  real  purposes  of  the  grantor  should  be  carried  out,  as  in- 
tended by  him,  such  conveyance  is  not  fraudulent,  as  to  creditors.  Hovey  v. 
Eolcomb,  660. 

40.  To  set  aside  a  conveyance  as  fraudulent,  the  bill  should  contain  sufficient 
averments,  showing  the  manner  of  the  fraud.     Ibid. 

41.  In  an  ordinary  contract  for  the  sale  of  land,  where  credit  is  given,  and  a 
conveyance  is  to  be  made  on  the  payment  of  the  last  instalment,  where  time  is 
not  expressly  the  essence  of  the  contract,  a  court  of  chancery  may,  in  its  dis- 
cretion, enforce  the  performance  of  such  a  contract,  although  the  payments  may 
not  have  been  promptly  made.  But,  in  so  doing,  the  court  will  inquire  into  all 
the  circumstances  attending  the  delay,  and  the  conduct  of  the  parties.  Olover 
V.  Fisher,  666. 

43.  A  party  who  purchases  land  which  another  has  contracted  to  convey,  with 
a  full  knowledge  of  that  fact,  takes  it  subject  to  the  rights  and  equities  of  the 
claimant.     Ibid. 

See  Parent,  1,  2,  3,  4;  Infant,  2,  3,  4,  5,  6. 

CHATTEL  MORTGAGE. 

A  chattel  mortgage,  duly  acknowledged  and  recorded,  containing  a  provision 
that  the  property  mortgaged  may  continue  in  the  possession  of  the  mortgagor, 
will,  if  made  in  good  faith,  to  secure  an  honest  debt,  be  good  and  valid  against 
creditors  and  purchasers,  for  the  space  of  two  years  after  the  same  shall  have 
been  recorded,  whether  the  debt  it  is  designed  to  secure  then  becomes  due  or 
not.  After  that  time,  it  ceases  to  be  valid  against  creditors  and  purchasers, 
unless  the  possession  of  the  property  is  transferred  to  the  mortgagee.  Cook  v. 
Thayer,  617. 

CITY  OF  CHICAGO. 

In  a  proceeding  under  the  acts  incorporating  the  city  of  Chicago,  which 
authorizes  the  common  council  to  lay  out  streets,  etc.,  and  to  make  assessments, 
etc. ,  in  that  behalf,  it  is  erroneous  to  superadd  the  costs  of  such  proceeding, 
in  addition  to  the  damages  awarded  to  the  owner  of  the  ground.  Morris  v.  City 
of  Chicago,  650. 

CLAIM  AND  COLOR  OF  TITLE. 

1.  The  words  "  claim  and  color  of  title  made  in  good  faith,"  under  the  law  of 
1839,  mean  such  a  title  as,  tested  by  itself,  would  appear  to  be  good  —  a  prima 
facie  title.  Such  a  title,  connected  with  seven  years  actual  possession,  and  pay- 
ment of  taxes,  becomes  invincible.     Irving  v.  BroicneU,  402. 

2.  To  be  actual,  the  possession  should  be  open,  visible,  and  exclusive,  either 
by  an  enclosure,  the  erection  of  buildings,  or  in  such  manner  as  to  give  the  real 
owner  notice  that  the  person  in  possession  was  claiming  the  land  as  his  own.     Ibid. 

3.  The  word  "title,"  as  used  in  the  act  of  1835,  should  not  be  construed  to 
mean  a  perfect,  but  only  such  a  title  as  is  evidenced  by  a  deed  in  proper  form, 
and  duly  executed  by  some  one  of  the  officers  or  persons  named  in  the  act.     Ibid. 

COLLECTOR  OF  TAXES. 

1.  A  collector  of  taxes,  although  he  may  not  have  taken  an  oath  of  office  in  the 
manner  prescribed  by  the  statute,  may  be  an  officer  de  facto,  so  far  as  the  public 
and  third  persons  are  concerned,  while  he  retained  the  office  and  exercised  the 
duties  of  it.     Otiyer  v.  Andretcs,  494. 
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2.  Where  the  jurisdiction  of  an  officer  is  of  a  special  and  particular  character, 
a  person  acting  under  a  warrant  from  him,  in  order  to  justify  himself  must  show 
that  the  officer  who  issued  the  warrant  acted  within  his  jurisdiction,  and  was 
authorized  to  act  in  the  particular  case.     Ibid. 

3.  A  collector  need  not  show  the  copy  of  the  assessment  list  in  justification  of 
his  acts,  until  he  has  laid  the  foundation  for  it,  by  showing  the  original  assess- 
ment.    Ibid. 

See  Tax  Title. 

COMMON  CARRIERS. 

1.  Where  goods,  stowed  on  the«iain  deck  of  a  propeller,  were  necessarily  cast 
overboard  in  a  tempest,  by  the  order  of  the  master  to  preserve  the  vessel  and 
crew,  held,  that  the  owners  of  the  vessel  were  not  liable  as  common  carriers. 
Held,  also,  that  the  owner  of  the  goods  was  entitled  to  the  benefit  of  a  general 
average.     Gillett  v.  Ellis,  579. 

3.  In  adjusting  a  general  average  the  owners  of  the  vessel  contribute  accord- 
ing to  the  value  of  the  vessel,  at  the  port  of  destination,  and  the  net  amount  of 
her  earnings  for  the  voyage.  The  owners  of  the  cargo  saved  contribute  accord- 
ing to  the  value  of  their  property  at  the  port  of  delivery,  deducting  the  freight 
due  thereon.  The  price  which  the  goods  lost  would  have  brought,  at  the  port 
of  delivery,  had  the  same  safely  arrived,  is  to  be  ascertained,  and  the  freight 
deducted;  and  after  deducting  his  proportionate  share  of  the  loss,  the  owner  is 
entitled  to  receive  the  balance  in  the  way  of  compen&ation  for  his  loss.     Ibid. 

3.  It  is  the  duty  of  the  master  to  have  a  general  average  made,  and  enforce 
payment  of  the  portion  due  on  account  of  the  cargo.  He  has  a  lien  on  the  cargo, 
which  he  may  detain  until  the  average  is  paid.  If  he  neglects  his  duty  in  these 
respects,  the  owner  of  the  goods  lost  may  recover  from  the  owner's  of  the  vessel 
whatever  he  might  have  received  under  a  general  average,  fairly  and  honestly 
made.     Ibid. 

CONSIDERATION. 

A  warrant  of  attorney  to  confess  a  judgment,  is  of  itself  a  sufficient  considera- 
tion to  support  an  agreement.      Wright  v.  M'Neely,  241. 

CONSTRUCTION  OF  STATUTES. 

1.  The  "Act  to  amend  the  sixty-sixth  chapter  of  the  Revised  Statutes,  entitled 
'  Limitations,' "  approved  February  10,  1849,  will  be  so  interpreted  as  to  operate 
only  on  causes  of  action  accruing  after  it  took  eSect.      Thompson  v.  Alexander,  54. 

2.  The  rule  is  inflexible  that  no  statute  will  be  so  construed  as  to  give  it  a 
retrospective  operation,  unless  such  an  intention  is  manifested  by  clear  and  un- 
equivocal expressions.     Ibid. 

3.  The  repeal  of  a  statute  imposing  a  penalty,  at  any  time  before  judgment 
rendered,  will  take  away  the  right  of  action.     Eaton  v.  Graham,  619. 

4.  If  the  power  to  change  a  law  is  delegated,  no  change  is  thereby  made  until 
the  power  is  e'xercised,  by  changing  the  law.     Ibid. 

CONTRACT. 

1.  A  contract  between  C  and  B,  by  which  C  agreed  to  saw  ninety  thousand  feet 
of  lumber  forB,  for  five  hundred  dollars  —  one-half  to  be  paid  when  half  the 
lumber  should  be  sawed,  and  the  other  half  when  the  residue  of  the  lumber  was 
sawed;  and  in  case  B  should  neglect  to  furnish  logs,  so  as  to  keep  the  mill  of  C 
employed,  that  C  should  be  allowed  at  the  rate  of  fifteen  hundred  feet  per  day, 
upon  the  contract,  for  every  day  his  mill  should  remain  idle  —  is  an  entire 
and  independent  contract,  by  which  C  is  compelled  to  fully  perform  on  his  part, 
before  he  can  be  entitled  to  the  last  half  of  the  compensation.  Bassett  v.  G7iUd, 
569. 

2.  Upon  such  a  contract,  it  was  erroneous  to  instruct  the  jury  that  if  B  ceased 
to  furnish  logs  at  the  mill  of  C,  that  C  was  thereby  excused  from  a  performance 
on  his  part  of  the  whole  contract,  and  entitled  to  recover  for  what  he  had  sawed, 
at  the  contract  price.     Ibid. 

3.  C  was  bound,  under  such  a  contract,  to  remain  prepared  to  do  the  sawing, 
until,  at  the  rate  of  fifteen  hundred  feet  per  day,  the  residue  of  the  sawing  to  be 
done,  might  be  considered  as  done;  and  then  he  would  be  entitled  to  the  full 
compensation  stipulated.     Ibid. 
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1.  A  proprietor  of  land,  who  lays  out  tlie  same,  under  our  statute,  into  town 
or  city  lots,  vests  tlie  legal  title  to  the  land  embraced  by  streets,  in  the  corpora- 
tion of  the  town  or  city,  for  the  use  and  benefit  of  the  public.  It  is  a  solemn 
dedication  of  the  ground  to  the  corporation,  to  be  held  in  trust  for  the  uses  and 
purposes  of  the  public.     Canal  Trustees  v.  Havens,  554. 

2.  The  recording  of  the  plat  passes  the  fee  in  the  streets  to  the  corporation. 
If  the  town  has  not  a  corporate  existence,  the  fee  remains  in  abeyance,  subject 
to  vest  in  the  corporation  the  moment  it  is  created.     Ibid. 

3.  A  purchaser  of  a  town  lot,  designated  upon  a  recorded  plat,  only  acquires 
a  title  to  the  land  included  within  the  actual  limits  of  the  lot  as  designated.  He 
takes  no  interest  in  the  street,  except  in  common  with  the  public,  and  can 
not  claim  title  to  the  centre  of  it.     Ibid.        • 

COSTS. 

1.  By  the  express  provisions  of  the  statute,  the  successful  party  in  the  pro- 
ceeding for  a  mandamus,  recovers  costs  in  all  cases.  County  of  Pike  v.  The 
State,  202. 

2.  In  a  trial  of  the  right  of  property,  where  both  parties  are  partially  suc- 
cessful, each  is  entitled  to  a  judgment  against  the  other  for  costs.  Lansing  v. 
Bates,  550. 

COUNTERFEIT  NOTE. 

1.  A  party  who  innocently  pays  away  a  counterfeit  note  is  not  bound  to  take 
it  back  unless  it  is  returned  upon  him  within  a  reasonable  time,  after  it  is  dis- 
covered to  be  spurious.     Simms  v.  Clark,  137. 

2.  But  what  shall  be  considered  a  reasonable  time,  must  necessarily  depend 
upon  the  situation  of  the  parties,  and  the  facts  and  circumstances  of  the  par- 
ticular case.     Ibid. 

3.  Where  a  party  who  has  paid  out  a  counterfeit  note  as  genuine,  on  being 
notified  ^vithin  a  reasonable  time,  of  its  want  of  value,  states  that  he  will  not 
take  the  note  back,  unless  compelled  by  law,  such  statement  dispenses  with  an 
offer  at  that  time  to  return  the  note.     Ibid. 

COUNTIES. 

1.  Counties  are  not  liable  to  pay  interest  on  their  contracts,  except  in  pursu- 
ance of  an  express  agreement  to  do  so.     Comity  of  Pike  v.  Mosford,  170. 

2.  A  specific  fund  given  to  a  county  by  a  legislature,  to  be  held  in  trust  for 
certain  purposes,  if  diverted  or  mixed  with  other  funds,  a  mandamus  may  be 
awarded  to  compel  the  payment  of  the  fund  to  those  purposes.  County  of  Pike 
V.  The  State,  202. 

3.  A  conveyance  of  land  to  a  county,  in  consideration  of  the  location  of  a 
county  seat  at  a  particular  place,  does  not  deprive  the  legislature  of  the  right 
to  remove  the  same,  whenever  the  public  good  shall  require  a  change.  Nor 
does  such  conveyance,  if  unconditional,  give  the  donors  of  prpperty  a  right  of 
action  for  damages  sustained,  in  consequence  of  such  removal.  Adams  v. 
County  of  Logan,  336. 

4.  Even  had  the  donors  of  property  made  an  express  agreement  that  the  land 
should  revert,  in  case  of  the  removal  of  the  county  seat,  it  would  not  avail  them 
unless  it  had  been  expressed  on  the  face  of  the  deed,  or  in  a  separate  instru- 
ment.    Such  an  agreement  can  not  rest  in  parol.     Ibid. 

5.  The  right  of  a  county  to  adopt  township  organization,  under  the  provisions 
of  our  constitution,  is  expressly  made  to  depend  upon  an  affirmative  vote  of  a 
majority  of  all  the  citizens  vdthin  the  county,  entitled  to  vote  on  the  question. 
People  V.  Broion,  478. 

6.  The  legislature  does  not  possess  the  power  to  provide  any  other  mode  of 
township  organization  than  under  and  by  virtue  of  the  sixth  section  of  the 
seventh  article  of  the  constitution.     Ibid. 

7.  The  power  of  the  county  court  over  the  business  of  a  county,  continues 
until  the  township  organization  is  adopted,  by  an  affirmative  vote  of  a  majority 
of  all  the  legal  voters  of  a  county.     Ibid. 

8.  The  law  of  the  twelfth  of  February,  1849,  is  in  full  force  in  such  counties 
as  have  adopted  the  township  organization  by  a  majority  of  all  the  legal  voters 
of  the  counties.     Ibid, 
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9.  That  portion  of  the  fourth  section  of  the  township  law,  which  is  inconsis- 
tent with  the  constitution,  may  be  disregarded  without  invalidating  the  whole 
law.     Ibid. 

See  Trust,  3. 

COVENANT. 

1.  A  covenant  by  the  obligor,  is  a  bond  to  convey  land,  by  executing  and  de- 
livering to  the  obligee  "a  good  and  sufficient  general  warranty  deed,"  is  not 
satisfied  without  the  conveyance  of  a  perfect  title,  free  of  all  incumbrances. 
Morgan  v.  Smith,  154. 

2.  It  is  no  defence  to  a  bill  alleging  a  breach  of  a  covenant  against  incumbran- 
ces, that  the  covenantee  knew  oi  the  existence  of  the  incumbrance,  at  the  time 
of  the  making  of  the  covenant.     Ibid. 

3.  A  covenant  of  seizin  only  extends  to  a  title  existing  in  a  third  person,  which 
may  defeat  the  estate  granted  by  the  covenantors.  It  does  not  embrace  a  title 
that  is  at  the  time  vested  in  the  covenantee,  who  is  estopped  from  setting  up 
such  title  against  the  covenantor.     Furness  v.   Williams,  229. 

4.  Where  an  action  is  brought  upon  a  note,  which  was  given  for  the  consid- 
eration of  a  conveyance  of  land,  with  a  covenant  that  the  grantor  had  good  right 
to  convey,  it  is  no  defence  to  the  action  to  plead  that  at  the  time  of  the  convey- 
ance, a  part  of  the  land,  equal  to  the  value  of  $350,  of  the  purchase  money,  had 
' '  been  sold  under  and  by  virtue  of  the  revenue  laws  of  this  state,  to  one  Riddle, 
in  the  year  1844,  for  the  taxes  due  thereon  to  the  county  and  state  aforesaid  for 
the  year  1843,  and  that  two  years  have  elapsed  since  said  sale  of  the  same  as 
aforesaid,  and  the  same  has  not  been  redeemed,  whereby  the  said  portion  of 
said  premises  became  lost,"  etc.  The  defendant  should  have  set  forth  the  pro- 
ceedings under  which  the  land  was  sold  for  taxes,  so  that  the  court  can  see  that 
the  covenant  has  been  broken;  or  he  must  make  the  general  averment  that  the 
sale  was  legally  made,  and  the  title  became  thereby  divested  out  of  the  plain- 
tiff.    Ibid. 

CRIMINAL  LAW. 

1.  An  act  apparently  lawful  in  itself,  when  done  with  a  felonious  intent,  be- 
comes thereby  unlawful.     Fairlee  v.  The  People,  1. 

2.  If  an  applicant  for  a  change  of  venue  swears  that  information  of  the  facts 
which  were  made  the  basis  of  the  application,  came  to  his  knowledge  on  the 
day  the  petition  was  prepared,  and  the  notice  was  given  that  the  motion  would 
be  made,  it  is  equivalent  to  stating  that  he  had  then  received  the  information 
for  the  first  time.     Barrows  v.  The  People,  121. 

3.  Perjury  might  be  assigned  on  such  an  oath,  and  the  guilt  of  the  accused 
established,  by  proving  that  he  had  a  knowledge  of  the  facts  prior  to  the  day 
on  which  the  petition  was  verified.      Ibid. 

4.  It  is  error  to  deny  a  change  of  venue,  where  the  prisoner  has  shown  a  clear 
right  to  it,  and  in  such  a  case  all  subsequent  proceedings  of  trial  and  conviction 
will  be  set  aside,  and  the  cause  remanded,  and  the  prisoner  placed  in  statu  quo. 
Ibid. 

5.  If  there  be  any  exception  in  the  same  clause  of  an  act  which  creates  an  of- 
fence, the  indictment  for  the  offence  must  show,  affirmatively,  that  the  defen- 
dant does  not  come  within  the  exception;  but  if  the  exception  or  proviso  be  in 
a  subsequent  clause  or  statute,  or  if  in  the  same  section,  and  not  incorporated 
with  the  enacting  clause,  by  any  words  of  reference,  it  is,  in  that  case,  matter 
of  defence,  and  need  not  be  negatived  by  the  indictment.  Lequat\.  The  People, 
330. 

6.  In  prosecutions  against  supervisors  for  not  putting  up  "  guide  boards, "  the 
indictment  should  allege  at  what  crossings  of  public  roads,  in  the  road  district, 
the  neglect  has  occurred.     Ibid. 

CROSS  BILL. 

A  defendant  is  not  permitted  to  file  a  cross  bill,  where  his  rights  are  fully- 
disclosed  in  his  answer,  in  response  to  the  allegations  of  the  bill,  and  may  be 
fully  protected  by  the  court,  upon  the  hearing  of  the  original  bill.  Morgan  v. 
Smith,  194. 
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DAMAGES. 

A  rented  to  B  a  mill,  for  tliree  years,  and  agreed  to  put  in  operation  two  ad- 
ditional runs  of  stones,  with  machinery,  bolts,  etc.,  which  was  defectively 
done.  B  brought  suit,  alleging  a  breach  of  this  agreement.  Held,  that  the 
true  measure  of  damages  in  this  case  was,  the  value  of  the  use  of  that  portion 
of  the  machinery  which  A  had  contracted  to  furnish,  and  which,  by  reason  of 
his  failure  to  do,  B  was  unable  to  enjoy.     Green  v.  Mann,  613. 

DEBTOR  AND  CREDITOR. 

1.  A  deed,  clearly  appearing  upon  its  face  to  be  a  voluntary  conveyance,  al- 
though good  between  the  parties,  is  fraudulent  and  void  as  against  pre-existing 
creditors  of  the  grantor.     Vhoteau  v.  Jones,  ^00. 

2.  The  relation  of  debtor  and  creditor  between  principal  and  surety,  so  as  to 
entitle  the  surety  to  avoid  a  voluntary  conveyance  made  by  his  principal,  com- 
mences at  the  date  of  the  obligation  by  which  the  surety  becomes  bound,  and 
not  from  the  time  he  makes  payment.     Ibid. 

DEED. 

1.  A  recorded  deed  will  take  priority  of  an  attachment,  levied  before  the  deed 
was  recorded  if  a  notice  of  the  levy  of  the  attachment  was  not  filed  with  the  re- 
corder.    Gaty  V.  Pitman,  20. 

2.  A  deed  placed  in  the  hands  of  a  third  person  to  hold  until  the  performance 
of  a  condition,  does  not  take  effect  until  the  condition  is  performed,  and  the  deed 
is  actually  delivered  to  the  grantee.     Furness  v.  Williams,  229. 

3.  Quantity,  although  the  least  reliable,  and  the  last  to  be  resorted  to,  in  all 
descriptions  in  a  grant  or  deed,  in  determining  the  boundaries  of  the  premises 
conveyed,  may  some  times  be  considered  in  corroboration  of  other  evidence. 
M'Glintockx.  Rodger s,  279. 

4.  Held,  that  a  description  of  lands  in  a  deed,  such  as  "  two  entire  sections  of 
land  in  the  Marine  settlement,  and  state  of  Illinois,  and  patented  to  the  said 
John  Rice  Jones,"  the  grantor  was  sufficiently  definite  and  certain,  as  the  lo- 
cality was  well  known,  and  upon  examination  of  the  proper  records,  it  could  be 
ascertained  which  two  sections  of  land  had  been  patented  to  the  grantor;  but  if 
it  should  appear  by  the  record  that  more  than  two  sections  had  been  entered,  or 
that  no  lands  in  that  settlement  had  been  entered  by  the  grantor,  then  the  de- 
scription would  be  void.     Chateau  v.  Jones,  300. 

5.  A  deed,  clearly  appearing  on  its  face  to  be  a  voluntary  conveyance,  al- 
though good  between  the  parties,  is  fraudulent  and  void  as  against  pre-existing 
creditors  of  the  grantor.     Ibid. 

6.  In  conveying  lands  sold  on  execution,  a  sheriff  can  only  make  the  deed  to 
the  purchaser,  his  assignee  or  legal  representative.  A  deed  to  a  stranger  would 
be  a  nullity.     Davis  v.  M'  Vickers,  327. 

7.  An  auditor's  deed  to  land,  upon  a  sale  for  taxes,  under  the  law  of  1827,  will 
not  show  a  complete  title,  without  proof  that  the  prerequisites  of  the  law  have 
been  complied  with.     Irving  v.  Broicnell,  402. 

8.  An  auditor's  deed  is  a  title  deducible  of  record,  under  the  law  of  1835,  and 
is  sufficient  to  protect  a  party  who  can  connect  himself  with  it,  and  show  that 
lie  has  been  possessed  of  the  premises  by  actual  residence,  under  such  title,  for 
seven  years.     Ibid. 

9.  A  quit  claim  deed  is  as  effectual  for  the  purpose  of  transferring  real  estate 
as  a  deed  of  bargain  and  sale,  unless  there  are  words  in  the  deed  showing  an  in- 
tention on  the  part  of  the  grantor  to  make  limitations  to  his  conveyance  ;  if  there 
are,  then  the  grantee  is  bound  by  all  the  limitations  it  contains.  Butterfield  v. 
Smith,  485. 

See  Quit  Claim. 

DELIVERY. 

A  deed  placed  in  the  hands  of  a  third  person  to  hold  until  the  performance  of 
a  condition,  does  not  take  effect  until  the  condition  is  performed,  and  the  deed 
is  actually  delivered  to  the  grantee.     Furness  v.  Williams,  229. 

DEMURRER. 

1.  Where  a  demurrer  to  a  bill  in  chancery  is  sustained,  unless  leave  to  amend 
is  asked,  a  dismissal  of  the  bill  is  the  proper  decree.     McDowell  v.  Cochran,  31. 

68  — Vol.  11,  111. 


694  mDEX. 

DEMURRER  —  Continued. 

2.  Where  a  demurrer  is  sustained  to  a  plea,  and  the  defendant  is  required  to 
answer  over,  and  he  does  file  other  pleas,  the  demurrer  is  waived,  and  the  de- 
cision upon  it  can  not  be  assigned  for  error.     Dickhut  v.  Durrell,  73. 

3.  Where  a  general  demurrer  is  filed  to  several  counts  in  a  declaration,  one 
of  which  is  good,  the  demurrer  should  be  overruled.     Israel  v.  Reynolds,  218. 

4.  Where  a  fact  which  concludes  the  defendant  from  making  a  denial  appears 
in  the  declaration,  the  estoppel  may  be  insisted  upon  by  a  demurrer  to  a  plea  by 
which  the  same  matter  is  set  up  as  a  defence.     Smith  v.  Whittaker,  417. 

DESCRIPTION  OF  LAND. 

Held,  that  a  description  of  lands  in  a  deed,  such  as  ' '  two  entire  sections  of 
land  in  the  Marine  settlement,  and  state  of  Illinois,  and  patented  to  the  said 
John  Rice  Jones,"  the  grantor,  was  sufficiently  definite  and  certain,  as  the  local- 
ity was  well  known,  and  upon  examination  of  the  proper  records,  it  could  be 
ascertained  which  two  sections  of  land  had  been  patented  to  the  grantor  ;  but  if 
it  should  appear  by  the  records  that  more  than  two  sections  of  land  had  been 
entered,  or  that  no  lands  in  that  settlement  had  been  entered  by  the  grantor, 
then  the  description  would  be  void.     Chateau  v.  Jones,  300. 

DISCONTINUANCE. 

It  is  the  right  of  either  party  to  a  suit,  to  abandon  any  substantive  part  of  Lis 
claim  or  defence.     Ayres  v.  Kelley,  17. 

DISTRAINT. 

1.  The  goods  of  a  sub-lessee,  of  a  part  of  demised  premises,  are  not  liable  to 
be  distrained  for  the  rent  reserved  in  the  original  lease.     Gray  v.  Rawson,  527. 

2.  Held,  that  a  plea  which  avers,  in  answer  to  an  action  of  trespass,  that  the 
landlord  entered  on  the  premises  on  the  last  day  of  the  term,  and  distrained  the 
property  for  rent  due  three  months  previously,  is  good.     Kizer  v.  Kennedy,  572. 

DIVORCE. 

1.  The  only  divorce  authorized  by  our  statute  is  a  vinculo  matrimonii.  It  is 
granted  as  well  for  causes  arising  after  as  for  those  existing  before  the  mar- 
riage.    Clark  V.  Lott,  105. 

3.  The  effect  of  a  divorce  under  our  statute,  upon  the  rights  of  the  wife,  where 
it  is  granted  for  her  fault  or  misconduct,  is  the  destruction  of  jointure,  loss  of 
dower,  and  all  rights  secured  by  marriage  settlements.     Ibid. 

3.  The  legitimacy  of  the  issue  is  not  affected  by  a  divorce,  unless  the  marriage 
is  declared  void,  on  the  ground  of  pre-contract.     Ibid. 

4.  A  decree  of  divorce  is  conclusive  evidence  of  the  existence  of  the  cause  for 
which  it  was  granted,  in  all  collateral  actions.     Ibid. 

DOWER. 

1.  Dower  is  a  right  resting  in  action  only,  and  can  not  be  assigned.  Blain  v. 
Harrison,  384. 

2.  A  widow  may  release  her  dower,  so  as  to  bar  her  from  asserting  the  right 
against  the  owner  in  fee,  but  she  can  not  invest  another  with  it.     Ibid. 

3.  A  widow  can  not  lease  her  right  of  dower,  even  to  the  owner  in  fee,  until 
after  it  had  been  assigned  to  her.     Ibid. 

4.  Dower,  before  it  is  assigned,  can  not  be  sold  under  execution.     Ibid. 

5.  A  wife  who  joins  with  a  husband  in  a  deed,  is  not  a  party  to  the  deed,  ex- 
cept for  the  purpose  of  releasing  her  dower  in  the  estate  conveyed,  and  is  not 
thereby  estopped  from  setting  up  a  subsequent  title.     Ibid. 

6.  A  wife  can  not  dispose  of  her  claim  for  dower,  so  as  to  separate  it  from  the 
principal  estate.     Ibid. 

7.  A  deed  inoperative  as  to  the  husband,  will  not  operate  to  bar  the  right  of 
dower.     Ibid. 

8.  An  equity  can  not  be  interposed  to  defeat  a  right  of  dower.     Ibid, 

9.  Where  a  widow  applies  for  equitable  relief,  as  to  her  right  of  dower,  she 
can  not  resist  an  equitable  defence,  as  against  a  purchaser  for  a  valoable  consid* 
eration,  who  was  ignorant  of  her  claim.     Ibid. 
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EASEMENT. 

1.  The  grant  of  an  easement,  authorizing  the  grantee  to  dam  up,  and  use  the 
water  of  a  branch  running  over  the  land  of  a  grantor  ;  and,  also,  to  use  the  water 
of  a  spring  upon  it,  is  an  incumbrance.     Morgan  v.  Smith,  194. 

3.  A  covenant  to  convey  land  free  of  all  incumbrance,  is  not  complied  with  by 
the  tender  of  a  deed  to  the  covenantee,  with  the  reservation  of  an  easement,  pre- 
viously granted  by  the  covenantor  to  a  stranger.     Ibid. 

3.  The  existence  of  such  an  easement  being  a  breach  of  the  covenant  against 
incumbrances,  may,  in  an  action  by  the  covenantor  against  the  covenantee,  upon 
a  note  given  for  a  part  of  the  purchase  money,  be  set  up  by  way  of  defence,  as 
a  failure  of  consideration,  to  the  extent  of  the  injury  occasioned  by  the  incum- 
brance ;  or  the  covenantee,  in  order  to  have  the  rights  of  all  the  parties  fully 
and  finally  settled,  may  resort  to  a  court  of  equity,  for  the  purpose  of  compell- 
ing the  covenantor  to  surrender  up  the  note  and  execute  a  deed  upon  such  terms 
as  should  be  found  to  be  just  and  equitable.     Ibid. 

EJECTMENT. 

1.  In  ejectment  under  our  statute,  a  party  can  not  recover  unless  he  shows 
himself  entitled  to  the  possession  at  the  time  of  the  demise  laid  in  the  declara- 
tion.    Woods  V.  Morton,  547. 

3.  On  the  trial  the  plaintiff  is  not  bound  to  prove  the  accruing  of  his  title  pre- 
cisely as  laid,  if  he  show  a  title  anterior  to  the  day  named  in  the  declaration. 
Ibid. 

3.  A  tenant  is  entitled  in  this  action,  to  a  notice  to  quit ;  but  this  may  be  su- 
perseded and  the  tenancy  terminated,  by  the  denial  of  the  tenant,  by  word  or 
act,  of  the  title  of  his  landlord.     Ibid. 

fiRROR. 

1.  Where  a  defendant  files  several  special  pleas,  to  which  the  plaintiff  replies, 
and  defendant  neglects  to  add  the  similiter,  he  can  not  assign  for  error  that  the 
court  below  rendered  judgment  for  the  plaintiff  without  first  disposing  of  the 
issues  of  fact,  upon  the  pleas  and  replication.     Furness  v.   Williams,  339. 

3.  A  party  is  not  allowed  to  take  advantage  of  his  own  errors  and  omissions. 
Ibid. 

3.  Error  can  not  be  assigned  upon  a  decree  entered  by  consent.  Armstrong 
V.  Cooper,  540. 

4.  It  is  erroneous  to  proceed  to  the  trial  of  issues  of  fact,  while  questions  of 
law,  arising  upon  a  demurrer,  remain  undetermined.     Moore  v.  Little,  549. 

5.  It  is  erroneous  to  enter  a  judgment  in  damages,  if  the  action  is  in  debt. 
0' Conner  v.  Mullen,  57. 

ESCROW. 
See  Deed. 

ESTOPPEL. 

1.  In  an  action  upon  an  appeal  bond,  from  the  judgment  of  a  justice  of  the  peace, 
the  defendant  pleaded  that  there  was  no  such  judgment  as  was  recited  in  the 
condition  of  the  bond.  Held,  that  he  was  estopped  from  making  such  defence. 
Smith  V.  Whittaker,  417. 

3.  Where  the  fact  which  concludes  the  defendant  from  making  the  denial  ap. 
pears  in  the  declaration,  the  estoppel  may  be  insisted  upon  by  a  demurrer  to  the 
plea  by  which  the  same  matter  is  set  up  as  defence.     Ibid. 

3.  But  if  the  matter  of  estoppel  does  not  appear  in  the  declaration,  the  plain- 
tiff  must,  by  a  replication  to  the  plea,  expressly  show  such  matter,  and  rely 
thereon.     Ibid. 

4.  A  stranger  is  not  bound  by  nor  can  he  take  advantage  of  an  estoppel.  Mas- 
sure  V.  Noble,  531. 

EVIDENCE. 

1.  Admissions  made  by  the  administrator  of  an  estate,  can  not  bind  a  joint 
promisor  with  the  intestate.     Marshall  v.  Adams,  37. 

3.  If  it  becomes  necessary  to  give  evidence  of  what  a  party  to  the  suit  had 
previously  said,  or  verbally  sworn  to,  it  can  only  be  done  by  the  sworn  testimony 
of  some  one  who  heard  him  make  the  statement,  and  then  his  words  must  be 
substantially  given,  and  not  the  conclusion  as  to  what  his  words  would  prove. 
Ibid. 
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3.  That  a  note  made  payable  to  an  individual  by  name  simply,  affords  of  itself 
no  evidence  that  the  note  belongs  to  him  in  a  representative  capacity.     Ibid. 

4.  The  statute  which  authorizes  evidence  in  chancery  cases  to  be  given  orally, 
was  only  designed  to  change  the  mode  of  taking  testimony,  and  not  to  dispense 
with  the  necessity  of  having  the  evidence  in  the  record.      White  v.  Morrison,  361. 

5.  When  this  statute  is  acted  on,  the  testimony  of  the  witnesses,  or  the  facts 
proved  by  them,  ought  still  to  appear  in  the  record.     Ibid. 

6.  The  evidence,  or  the  facts  proved  by  it,  may  be  stated  in  the  decree,  in  a 
bill  of  exceptions,  in  a  certificate  of  the  judge,  or  in  a  master's  report.  It  is  the 
duty  of  the  circuit  court,  to  see  that  the  evidence  is  incorporated  into  the  record 
in  some  of  these  ways.  It  will  not  be  presumed,  that  any  other  proof  was  made, 
under  the  statute,  than  what  thus  appears  in  the  record.     Ibid. 

7.  It  is  only  the  general  character  of  a  witness  for  truth  and  veracity,  that 
should  be  inquired  into,  upon  an  impeachment  of  his  testimony.  Frye  v.  Bank 
of  Illinois,  367. 

8.  A  party  is  not  required  to  make  plenary  proof  of  a  negative  averment.  It 
is  enough  that  he  introduces  such  testimony  as,  in  the  absence  of  all  counter 
testimony,  will  afford  reasonable  ground  for  presuming  that  the  allegation  is 
true;  when  this  is  done  the  onus  prohandi  will  be  thrown  on  his  adversary. 
Graves  v.  Bruen,  431. 

9.  A  witness,  who  had  been  an  attorney  in  a  petition  for  partition,  was  per- 
mitted to  give  in  evidence  his  conclusions  as  to  the  correctness  and  sufficiency 
of  the  proceedings.  This  was  held  to  be  erroneous;  he  should  have  stated  the 
facts  only.     Massure  v.  NoUe,  531. 

10.  In  an  action  of  trespass  against  a  sheriff,  for  levying  upon  property,  he 
can  not  defend,  by  showing  that  he  made  the  levy  by  virtue  of  an  attachment 
against  other  parties,  supposed  to  be  the  owners  of  the  property,  and  that  the 
plaintiff  was  a  fraudulent  purchaser,  unless  he  shows  that  the  plaintiffs  in  the 
attachment  were  creditors.     Cook  v.  Miller,  610. 

11.  In  a  defence  of  this  character,  the  officer  need  not  plead  the  judgment, 
but  may  show  on  the  trial  that  a  judgment  has  been  obtained.  But  the  process 
under  which  the  sheriff  made  his  levy  must  be  clearly  and  distinctly  described,  so 
as  to  furnish  such  information  as  will  enable  the  plaintiff  in  the  suit  to  ascertain 
what  is  relied  upon.     Ibid. 

12.  The  statements  of  an  agent,  made  to  a  stranger  to  a  transaction,  at  another 
time,  and  after  the  transaction  was  concluded,  are  not  admissible,  to  affect  his 
principals.  But  his  declarations,  made  at  the  time  of  a  transaction,  might  bind 
his  principals,  and  would  therefore  be  evidence.     Waterman  v.  Peet,  648. 

13.  Where  the  defendant  in  ejectment,  in  resisting  a  tax  title,  repels  the 
presumption  by  proof  that  the  land  in  controversy  has  been  duly  listed,  the 
plaintiff  will  be  required  to  prove  affirmatively,  that  there  was  such  a  listing  as 
authorized  the  auditor  to  charge  the  taxes  and  sell  the  land.  Schuyler  v.  Hull,  462. 

14.  If  a  party  rebuts  the  presumption  arising  from  the  auditor's  deed,  that 
land  sold  for  taxes  has  been  duly  listed,  the  party  claiming  under  such  deed 
must  prove,  affirmatively,  that  the  revenue  laws  in  relation  to  the  listing  of  land 
for  taxation  have  been  complied  with.     Tibbetts  v.  Job,  453. 

See  Sheriff,  1;  Deed,  1. 

EXECUTOR. 

1.  When  a  person  renders  service  for  the  benefit  of  the  estate  of  a  decedent, 
at  the  instance  of  the  executrix  thereof,  his  claim  for  compensation  is  not  a 
personal  demand  against  the  executrix;  but,  on  the  death  of  the  executrix,  may 
be  enforced  against  the  estate,  for  the  benefit  of  which  the  services  were  rendered. 
Greene  v.  Grimshaw,  389. 

2.  The  acts  of  an  executrix,  rightfully  done  in  her  official  character,  are  bind- 
ing on  the  estate  which  she  represents.     Ibid. 

EXECUTION. 

1.  The  defendant  in  execution  may  proceed  against  the  officer  who  seizes 
upon  his  property  exempted  by  the  statute,  either  for  treble  the  value,  or  the 
single  value  of  the  property  seized.     Cornelia  v.  Ellis,  584. 

2.  A  horse  worth  forty-five  dollars  may  be  considered  suitable  to  the  condition 
in  life  of  a  miller  receiving  thirty  dollars  per  month  as  wages,  who  has  an  invalid 
family  requiring  exercise  in  the  open  air.  The  suitableness  of  the  property  to 
the  condition  in  life  of  the  claimant,  is  a  question  of  fact  for  the  jury.     Ibid. 
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PAILUEE  OP  CONSIDERATION. 

1.  In  a  purchase  of  land,  where  a  party  obtains  from  a  vendor  all  the  title  the 
vendor  agreed  to  give,  he  can  not  plead  a  want  of  consideration  to  an  action 
brought  on  the  obligations  of  the  vendee,  given  for  the  purchase  money.  Con- 
drey  V.   West,  146. 

3.  The  existence  of  an  easement,  is  a  breach  of  a  covenant  against  incum- 
brances, in  an  action  upon  a  note  given  for  the  purchase  money,  the  existence 
of  the  easement  may  be  set  up  as  a  defence  to  the  note.     Morgan  v.  Smith,  194. 

3.  If  a  party  gives  promissory  notes  as  the  consideration  for  land,  and  he  can  not 
acquire  the  title  to  the  estate  purchased,  there  is  a  failure  of  consideration,  which 
may  be  set  up  to  defeat  a  recovery  on  the  notes.     Davis  v.  M'  Vickers,  327. 

FELONY. 

1.  Where  the  intent  with  which  an  act  is  done,  is  charged  to  have  been 
felonious,  it  is  not  necessary  to  aver  in  the  indictment,  that  the  act  itself  was 
unlawful  or  felonious.     Fairlee  v.  The  People,  1. 

3.  An  act,  apparently  lawful  in  itself,  when  done  with  a  felonious  intent,  be- 
comes thereby  unlawful.     Ibid. 

FEME  COVERT. 

1.  A  certificate  of  acknowledgment  of  a  deed,  by  a  feme  covert,  will  be  eld 
sufficient  to  convey  her  title  and  interest  in  a  lot  of  which  she  was  the  owner  in 
fee;  which  shows  that  requirements  of  the  statute  have  been  substantially  com- 
plied with.     {Totiam  Curiam.)    Hughes  v.  Lane,  133. 

3.  But  this  is  not  to  be  understood  as  sanctioning  a'departure,  in  any  essential 
particular,  from  the  requirements  of  the  law,  inasmuch  as'a  married  woman  can 
only  be  divested  of  her  real  estate  in  the  mode  and  manner  which  the  legislature 
has  prescribed.     Ibid. 

3.  The  words  "  does  not  wish  to  retract,"  are  no  part  of  the  acknowledgment; 
but  they  are  inserted  in  the  statute,  to  afford  a  married  woman  an  opportunity 
to  avoid  a  deed  conveying  away  her  real  estate,  which  she  had  voluntarily 
executed,  if,  at  the  time  the  officer  takes  the  acknowledgment,  she  thinks  proper 
to  retract  what  she  has  done.     Ibid. 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  A  petition  for  forcible  detainer,  which  shows  that  A,  one  of  two  defendants, 
had  rented  fifteen  acres,  parcel  of  a  larger  tract,  and  that  he  withholds  the  whole 
tract,  and  that  B,  the  other  defendant,  unlawfully  entered  into  the  same  premises, 
under  A,  and  that  both  unlawfully  withhold  them  from  the  plaintiff  after  notice, 
is  insufficient.     Beel  v.  Pierce,  93. 

3.  To  give  the  court  jurisdiction,  the  petition  should  show,  that  the  defen- 
dants entered  into  the  premises  under  a  lease,  or  by  the  assent  or  acquiescence 
of  the  plaintiff,  or  some  circumstance  from  which  it  can  be  presumed  that  the 
relation  of  landlord  and  tenant  existed.     Ibid. 

3.  Forcible  entry  and  detainer  must  be  shown,  or  the  court  acquires  no  juris- 
diction, except  so  far  as  the  relation  of  landlord  and  tenant  is  shown  to  exist. 
Ibid. 

4.  A  particular  description  of  the  land  claimed  should  be  given.  A  description 
of  about  fifteen  acres,  a  part  of  a  tract  of  one  hundred  and  sixty  acres,  not  show- 
ing which  part  of  the  one  hundred  and  sixty  acres,  is  too  loose.     Ibid. 

FRAUD. 

1.  A  party  who  innocently  pays  away  a  counterfeit  bill,  is  not  bound  to  take 
it  back,  unless  it  is  returned  upon  him  within  a  reasonable  time  after  it  is  dis- 
covered to  be  spurious.     Simms  v.  Clark,  137. 

3.  But  what  shall  be  considered  a  reasonable  time,  must  necessarily  depend 
upon  the  situation  of  the  parties,  and  the  facts  and  circumstances  of  the  particular 
case.     Ibid. 

3.  Where  a  party  who  has  paid  out  a  counterfeit  note  as  genuine,  on  being 
notified  within  a  reasonable  time,  of  its  want  of  value,  states  that  he  will  not 
take  the  note  back,  unless  compelled  by  law,  such  statement  dispenses  with  an 
offer  at  that  time  to  return  the  note.     Ibid. 

4.  If  one  honestly  conveys  property,  by  an  absolute  deed,  to  another,  believing 
that  it  will  be  reconveyed  or  transferred,  as  the  first  grantor  may  direct,  without 
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intending  to  injure  his  creditors  by  such  conveyance,  and  where  they  would  not 
be  injured  if  the  real  purposes  of  the  grantor  should  be  carried  out,  as  intended 
by  him,  such  conveyance  is  not  fraudulent,  as  to  creditors.  Hovey  v.  Holcomb, 
660. 

5.  To  set  aside  a  conveyance,  as  fraudulent,  the  bill  should  contain  sufficient 
averments,  showing  the  manner  of  the  fraud.     Ibid. 

FRAUDULENT  CONVEYANCE. 

An  administrator  can  not  avoid  a  voluntary  deed  of  his  intestate,  nor  can  he 
take  advantage  of  a  fraudulent  conveyance  made  by  his  intestate.  But  where  A 
executed  and  delivered  to  his  two  sons,  B  and  C,  a  voluntary  deed  of  lands,  him- 
self being  indebted  at  the  time,  which  deed  was  not  recorded  so  as  to  be  notice 
to  creditors  and  hona  fide  purchasers,  and  afterward,  on  the  death  of  A,  his 
administrator,  who  held  the  title  papers  to  said  land,  and  the  public  records 
showing  that  A  died  seized  of  the  premises,  applied  to  the  circuit  court  for  an 
order  to  sell  said  lands,  in  accordance  with  the  statute,  which  order  was  granted, 
and  said  lands  were  sold  under  said  order  —  the  said  B  and  C  having  been  made 
parties  to  the  said  suit,  and  interposed  no  defence  or  claim  to  said  lands:  neld, 
that  creditors  and  purchasers  had  the  right  to  conclude,  and  to  act  on  the  con- 
clusion, that  the  said  lands  belonged  to  the  intestate  at  the  time  of  his  death, 
and  that  B  and  C  had  no  other  interest  therein  than  as  heirs  at  law  of  their 
father;  that  the  purchasers  at  such  sale  of  the  administrator,  succeeded  to  all  of 
the  rights  of  the  creditor,  in  fraud  of  whom  the  voluntary  conveyance  was  made; 
and  that  they  are  entitled  to  the  benefit  of  the  statute  of  frauds  equally  as  the 
creditor  himself.     Ghoteau  v.  Jones. 

FREEHOLD. 

1.  To  justify  an  appeal  on  the  ground  that  the  judgment  relates  to  a  freehold, 
the  right  of  the  freehold  must  have  been  directly  the  subject  of  the  action,  not 
incidentally  or  collaterally;  and  the  judgment  must  be  conclusive  of  the  right, 
until  it  is  reversed.     Rose  v.  Ghoteau,  167. 

2.  An  appeal  can  be  prosecuted  from  a  judgment  which  relates  to  a  freehold, 
although  the  act  under  which  the  judgment  may  have  been  rendered,  is  silent 
in  regard  to  the  right  to  appeal.     Morris  v.  City  of  Ghicago,  650. 

FUGITIVE  SLAVE. 

The  5th  section  of  chapter  74,  Revised  Statutes,  is  void,  because  it  assumes 
to  legislate  on  a  subject — the  recaption  of  fugitive  slaves — over  which  congress, 
under  the  constitution  of  the  United  States,  possesses  the  supreme  and  exclu- 
sive power  of  legislation.     Thornton's  Gase,  331. 

GENERAL  AVERAGE. 

1.  Where  goods,  stowed  on  the  main  deck  of  a  propeller,  were  necessarily 
cast  overboard  in  a  tempest,  by  the  order  of  the  master  to  preserve  the  vessel 
and  crew,  held,  that  the  owners  of  the  vessel  were  not  liable  as  common  carriers. 
Held,  also,  that  the  owner  of  the  goods  was  entitled  to  the  benefit  of  a  general 
average.     Oillett  v.  Ellis,  579. 

2.  In  adjusting  a  general  average  the  owners  of  the  vessel  contribute  accord- 
ing to  the  value  of  the  vessel,  at  the  port  of  destination,  and  the  net  amount 
of  her  earnings  for  the  voyage.  The  owners  of  the  cargo  saved  contribute  ac- 
cording to  the  value  of  their  property  at  the  port  of  delivery,  deducting  the 
freight  due  thereon.  The  price  which  the  goods  lost  would  have  brought,  at 
the  port  of  delivery,  had  the  same  safely  arrived,  is  to  be  ascertained,  and  the 
freight  deducted;  and  after  deducting  his  proportionate  share  of  the  loss,  the 
owner  is  entitled  to  receive  the  balance  in  the  way  of  compensation  for  his  loss. 
Ibid. 

3.  It  is  the  duty  of  the  master  to  have  a  general  average  made,  and  enforce 
payment  of  the  portion  due  on  account  of  the  cargo.  He  has  a  lien  on  the 
cargo,  which  he  may  detain  until  the  average  is  paid.  If  he  neglects  his  duty 
in  these  respects,  the  owner  of  the  goods  lost  may  recover  from  the  owners  of 
the  vessel  whatever  he  might  have  received  under  a  general  average,  fairly  and 
honestly  made.     Ibid. 
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GENERAL  ISSUE  AND  NOTICE. 

1.  No  issue  of  law  or  fact  can  be  formed  upon  a  notice  filed  with  the  general 
issue.     Burgwin  v.  Babeock,  28. 

2.  It  is  only  when  evidence  is  offered  under  a  notice,  that  the  sufficiency  of 
the  notice  can  be  tested;  and  if  the  matters  stated  in  the  notice  do  not  consti- 
tute a  defence  to  the  action,'  the  evidence  offered  Avill  be  excluded.     Ibid. 

GUARDIAN  AND  WARD. 

1.  An  order  of  a  probate  court,  directing  a  guardian  to  pay  over  to  his  suc- 
cessor a  certain  amount  in  his  hands,  belonging  to  the  ward,  is  conclusive  upon 
the  guardian,  unless  the  order  can  be  impeached  for  fraud  or  collusion.  Am- 
mons  V.  The  People,  6. 

2.  A  bill  to  enforce  the  rights  of  infants  should  be  filed  in  their  names  by 
their  guardian  or  next  friend.     Hoare  v.  Hwrris,  24. 

3.  Although  our  statute  may  give  to  guardians  the  control  of  suits,  it  makes 
no  change  as  to  the  parties  to  the  suit.     Ibid. 

4.  Prior  to  the  passage  of  the  act  of  the  13th  of  April,  1849,  a  guardian  could 
not,  as  a  matter  of  right,  resign  his  trust.  Still,  when,  previous  to  the  passage 
of  said  act,  a  guardian  tendered  his  resignation  of  his  guardianship  to  the  pro- 
bate court,  which  resignation  was  accepted  by  the  court,  and  his  letters  of 
guardianship  were  revoked,  and  another  guardian  appointed  in  his  place,  held, 
that  the  validity  of  such  revocation,  and  the  appointment  of  another  guardian, 
could  not  be  collaterally  called  in  question.  The  court  of  probate  had  the 
power  to  remove  the  guardian,  for  good  and  suflicient  reason,  and,  admitting, 
that  upon  an  appeal,  the  sufficiency  of  the  reasons  of  the  removal  might  be  in- 
quired into,  yet,  in  a  collateral  action,  this  court  can  not  pronounce  them  insuffi- 
cient. The  probate  court  had  jurisdiction,  and  its  judgment  upon  the  sufficiency 
of  the  reasons  for  the  removal  is  binding,  however  erroneous,  until  it  is  rever- 
sed.     Young  v.  Lorain,  624. 

5.  When  the  probate  court  appointed  a  guardian  to  two  orphan  minors,  under 
the  age  of  fourteen  years,  for  the  full  time  until  they  should  respectively  attain 
the  age  of  eighteen  years,  Jield,  that  the  appointment  was  valid.  And,"  admit- 
ting that  the  said  minors  might,  under  the  statute,  when  they  arrived  at  the 
age  of  fourteen  years,  choose  a  guardian  for  themselves,  who  would  supersede 
the  guardian  so  appointed  by  the  probate  court,  still,  in  the  event  of  their 
neglecting  or  refusing  to  choose  a  guardian  for  themselves,  at  the  proper  age, 
the  guardian  already  appointed  by  the  probate  court  would  continue  to  act  in 
his  office  until  the  said  minors  attained  their  majority.     Ibid. 

6.  In  order  to  give  the  circuit  court  jurisdiction,  to  order  the  sale  of  the  real 
estate  of  a  ward,  on  the  application  of  his  guardian,  under  the  tenth  section  of 
the  act  relative  to  guardian  and  ward,  it  must  appear  on  the  face  of  the  record 
or  proceeding  itself,  that  the  contingency  provided  for  in  said  section  existed, 
which  authorized  the  court  to  proceed  under  it  and  make  the  order.  Hence 
"  the  inquiry  is  not  whether  the  proof  was  sufficient,  but  was  such  a  case  pre- 
sented to  the  court,  as  called  upon  it,  under  the  statute,  to  act,  to  deliberate  and 
to  decide?"  "Was  its  aid  properly  invoked?"  If  so,  then  the  court  acted 
within  its  jurisdiction,  and  every  presumption  is  in  favor  of  its  judgment. 
Indeed,  nothing  can  be  alleged  against  it  in  a  collateral  proceeding.       Ibid. 

7.  Where  the  guardian  avers  in  his  petition,  "  that  no  personal  property  of 
the  wards  had  ever  come  to  his  hands,"  held,  that  this  departure  from  the  ex- 
pressions of  the  statute  was  not  fatal  to  the  jurisdiction  of  the  court,  although 
the  averment  was  somewhat  equivocal.  Held,  also,  that  all  objections  taken  to 
the  notices  of  the  sale,  posting  them,  and  other  matters  involved  in  the  adjudi- 
cation of  the  circuit  court,  either  in  granting  the  original  order  of  sale,  or  in 
the  final  order,  confirming  the  report  of  the  guardian,  could  avail  nothing  in 
this  collateral  action.     Ibid. 

8.  Where  there  were  ambiguities  in  the  conveyance  executed  by  the  guardian, 
in  the  description  of  the  grantees,  and  also  in  omitting  the  number  of  the  block. 
in  describing  the  premises,  held,  that  parol  evidence  was  competent,  in  both 
cases,  to  remedy  the  defect.  Ileld,  also,  that  a  subsequent  deed,  executed  by 
the  said  guardian,  for  the  purpose  of  explaining  the  first  deed  and  correcting 
the  mistakes  therein,  was  improperly  admitted  in  evidence,  as  it  amounted,  at 
most,  only  to  the  declarations  of  the  said  guardian,  made  some  years  after  the 
transaction,  and  when  he  could  not,  by  such  declarations,  affect  the  interests  of 
his  wards.  His  power  was  exhausted  when  he  had  made  the  sale  and  convey- 
ance, and  his  acts  were  approved  by  the  court.     Ibid. 
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9.  Where  a  ward  subsequently  acquires  from  the  government  of  the  United 
States  a  patent  to  the  premises  which  had  been  sold  by  his  guardian,  at  a  guard- 
ian's sale,  under  the  statute,  held,  that  his  independent  title,  subsequently  ac- 
quired, did  not  inure  to  the  Ijenefit  of  a  previous  purchaser  at  a  guardian's  sale; 
nor  was  he  estopped  by  the  guardian's  deed  from  setting  up  such  subsequent 
title.  Held,  also,  that  the  guardian  could  not  insert  any  covenants  in  the  deed, 
which  would  be  binding  on  his  ward.  If  the  guardian  chooses  to  insert  cove- 
nants in  the  deed,  he  may  be  held  personally  responsible  upon  them;  and  to 
him  alone  must  the  grantee  look.     Ibid. 

10.  Upon  a  sale  of  land  by  a  guardian,  the  title  is  defective,  unless  the  guard- 
ian shall  make  a  report  of  his  proceedings  and  have  the  same  confirmed  by  the 
order  of  the  court  authorizing  the  sale.     Young  v.  Keogh,  642. 

ILLINOIS  AND  MICHIGAN  CANAL. 

See  CANAii  Tkustees  v.  Havens,  554 ;  and  Canal  Trustees  v.  Dewes,  592. 

mPROVEMENTS.     INTERNAL  IMPROVEMENTS. 

1.  The  first  section  of  the  sixty-first  chapter  of  the  Revised  Statutes,  makes 
valid  all  "  contracts,  premises,  assumpsits  or  undertakings,"  made  in  good  faith, 
for  the  sale  of  improvements  made  on  the  public  lands.     Taylor  v.  Davis,  10 

2.  This  statute  does  not  require  that  there  should  in  every  case  be  a  complete 
contract,  as  defined  by  the  common  law,  but  authorizes  a  recovery  upon  such 
promises  and  undertakings  as  do  not  strictly  amount  to  a  contract.     Ibid. 

3.  This  statute  authorizes  a  promise,  which  is  a  mere  gratuity,  to  be  enforced. 
The  presumption  is,  that  a  party  accepts  a  proposition  for  his  benefit,  unless  his 
dissent  be  shown.     Ibid. 

4.  Where  improvements  are  made  in  good  faith,  by  a  party  who  believed  he  had 
made  a  valid  purchase  of  the  premises,  and  the  expenditure  was  a  judicious  one 
for  the  benefit  of  the  estate,  such  party  may  be  allowed  for  them.  M'Connel  v. 
Holobush,  61. 

5.  The  act  of  February  28th,  1845,  authorizing  counties  to  apply  such  portions 
of  the  internal  improvement  fund  received  by  the  counties,  under  the  act  of 
February  27th,  1837,  and  which  had  been  loaned  by  them,  ' '  to  any  and  all  pur- 
poses they  may  think  proper,"  does  not  extend  to  the  county  of  Pike;  a  specific 
appropriation  having  been  made  by  the  legislature  of  that  fund,  by  the  act  of 
February  9th,  1839.     County  of  Pike  v.  The  People,  202. 

INDEMNITY. 

In  an  action  upon  an  instrument  of  indemnity,  the  plaintiff  must  aver  in  the 
declaration,  that  it  was  given  for  a  sufficient  consideration,  and  that  he  has  been 
damnified  by  having  to  pay.     Israel  v.  Reynolds,  218. 

INDICTMENT. 

1.  Where  the  intent  with  which  an  act  is  done,  is  charged  to  have  been  felon- 
ious, it  is  not  necessary  to  aver  in  the  indictment,  that  the  act  itself  was  unlaw- 
ful or  felonious.     Fairlee  v.  The  People,  1. 

2.  If  there  be  any  exception  in  the  same  clause  of  an  act  which  creates  an 
offence,  the  indictment  for  the  offence  must  show,  affirmatively,  that  the  defen- 
dant does  not  come  within  the  exception;  but  if  the  exception  or  proviso  be  in  a 
subsequent  clause  or  statute,  or  if  in  the  same  section,  and  not  incorporated  with 
the  enacting  clause,  by  any  words  of  reference,  it  is,  in  that  case,  matter  of 
defence,  and  need  not  be  negatived  in  the  indictment.  Lequat  v.  The  People, 
330. 

INFANT. 

1.  A  bill  to  enforce  the  rights  of  infants  should  be  filed  in  their  names,  by 
their  guardian  or  next  friend.     Hoare  v.  Harris,  24. 

2.  In  cases  of  separation  the  father  has  the  legal  right  to  the  custody  and 
control  of  his  children,  unless  he  has  forfeited,  waived  or  lost  it  by  misconduct, 
misfortune  or  some  peculiar  circumstances  sufficient  to  deprive  him  of  it. 
Miner  v.  Miner,  43. 

3.  Next  to  the  right  of  the  father  that  of  the  mother  must  be  recognized;  but 
these  rights  are  subject  to  the  control  of  a  court  of  chancery,  and  when  its  aid 
is  invoked  the  best  interests  of  the  child  should  be  primarily  considered.    Ibid. 
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4.  Under  our  statute,  the  paramount  right  of  the  father  to  the  children  will 
not  be  recognized  where  a  divorce  has  been  granted  for  his  fault  or  misconduct. 
Ibid. 

5.  The  proofs  taken  upon  the  hearing  of  a  question  for  divorce,  may  be  con- 
sidered by  the  court,  in  disposing  of  the  children  of  the  parties.     Ibid. 

6.  When  the  aid  of  the  court  is  once  invoked  to  provide  for  the  guardianship 
of  infants,  in  case  of  separation  of  the  parents,  such  infants  become  the  wards 
of  the  court,  and  it  will  not  permit  them  to  be  removed  beyond  its  juri.sdiction, 
or  permit  either  parent  to  alienate  the  affections  of  the  infants  from  the  other. 
Ibid. 

See  GuAKDiAN  and  Ward. 

INJUNCTION. 

An  injunction  should  not  be  dissolved  and  the  bill  dismissed,  upon  the  filing 
of  an  answer  not  under  oath;  or  without  evidence  of  the  truth  of  the  facta 
alleged  in  the  answer.     Chay  v.  M'Cance,  325. 

INSOLVENT  DEBTOR. 

1.  An  assignment  by  an  insolvent  debtor  is  illegal  and  fraudulent,  which  re- 
quires creditors  who  shall  become  parties  and  share  in  its  proceeds  to  receive 
their  dividends  in  full  satisfaction  of  their  demands  against  the  assignor. 
Conkling  v.  Carson,  503. 

2.  Such  an  assignment  is  not  absolutely  void,  but  is  voidable  by  the  creditors 
of  the  assignor,  but  as  between  the  parties  it  is  valid  and  operative ;  the  title  to 
the  property  passed  thereby  to  the  assignee;  and  a  sale  by  him  to  a  bona  fide 
purchaser,  before  the  creditors  had  taken  steps  to  defeat  the  assignment,  would 
be  valid.     Ibid. 

3.  The  deed  of  assignment  being  voidable  only  at  the  instance  of  judgment 
creditors  of  the  assignor,  may  be  made  good  by  matter  ex  post  facto.  And 
when  an  assignment  is  so  modified  and  changed  as  to  divest  it  of  its  objection- 
able features,  by  the  consent  of  all  the  parties  thereto,  prior  to  the  time  that 
any  of  the  creditors  are  in  a  position  to  attack  the  original  assignment,  it  must 
stand,  and  the  rights  of  the  creditors  must  be  governed  by  it.     Ibid. 

4.  A  clause  which  provides  that  any  surplus  remaining,  after  the  claims  of 
the  creditors,  parties  to  the  assignment,  have  been  satisfied,  shall  be  paid  over 
to  the  assignor,  does  not  invalidate  the  assignment.     Ibid. 

INSTRUCTIONS. 

1.  Each  party  asking  instructions  from  the  court,  should  see  that  the  instruc- 
tions are  proper  in  themselves.  It  is  not  sufficient  that  the  necessary  qualifica- 
tions of  them,  may  be  found  in  the  instructions  given  for  the  opposing  party. 
Denman  v.  Bloomer,  171. 

2.  In  order  to  reverse  a  judgment,  because  the  testimony  of  a  particular  wit- 
ness was  excluded  from  the  jury,  it  must  be  shown  that  the  testimony  was 
material.     Bloomer  v.  Sherrill,  483. 

3.  When  a  court  lays  down  the  law  by  which  the  jury  are  to  be  governed  in 
their  deliberations,  he  must  instruct  them  in  writing.    Ibid. 

INTEREST. 

Counties  are  not  liable  to  pay  interest  on  their  contracts,  except  in  pursuance 
of  an  express  agreement  to  do  so.     County  of  Pike  v.  Hosford,  170. 

JUDGMENT  AND  DECREE. 

1.  It  is  erroneous  to  enter  a  judgment  in  damages,  if  the  action  is  in  debt. 
O'Connor  v.  Mullen,  57. 

2.  Action  against  two  defendants,  service  upon  one  only,  default  was  entered 
against  the  "  defendants;  "  a  judgment  that  the  plaintiff  recover  of  and  from 
the  "  defendant,"  held  bad  for  uncertainty.     O'Connor  v.  Boyd,  116. 

3.  An  amendment  of  a  judgment  at  a  term  subsequent  to  that  in  which  it  was 
rendered,  without  notice  to  the  opposite  party,  will  not  avail  the  party  making 
the  amendment.     Ibid. 

4.  A  judgment  rendered  in  the  courts  of  a  sister  state,  against  an  adminis- 
trator deriving  his  authority  under  and  by  force  of  the  laws  of  this  state,  who 
voluntarily  entered  his  appearance  to  the  action  in  which  such  judgment  was 
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pronounced,  can  not  be  enforced  in  our  courts  against  the  estate  represented  by 
such  administrator.     Judy  v.  Kelley,  211. 

5.  A  judgment  rendered  under  such  circumstances,  is  a  nullity  here,  and  the 
creditor  must  resort  to  his  action  on  the  original  contract.     Ibid. 

6.  A  judgment  in  this  state  against  an  administrator,  is  not  an  admission  of 
assets  sufficient  to  satisfy  the  debt;  its  only  effect  is  to  establish  a  debt  against 
the  estate,  to  be  paid  in  due  course  of  administration.     Ibid. 

7.  A  justice  of  the  peace  may  render  judgment  by  confession.  HopTcins  v. 
Walter,  543. 

8.  In  an  action  of  debt,  the  proper  judgment  is  for  the  amount  of  the  debt,  to 
be  discharged  on  the  payment  of  the  damages  and  costs.     Toles  V.  Cole,  562. 

9.  On  the  dismissal  of  a  suit  the  parties  are  out  of  court,  and  all  further  pro- 
ceedings are  unauthorized,  until  the  judgment  of  dismissal  is  vacated,  and  the 
cause  reinstated.     Ooodrich  v.  Huntington,  646. 

10.  The  appearance  of  a  defendant,  on  a  subsequent  day  of  the  term,  and 
obtaining  leave  to  withdraw  his  plea,  does  not  authorize  the  court  to  enter  judg- 
ment by  nil  dicit.     Ibid. 

11.  In  order  to  sustain  a  judgment  entered  subsequent  to  the  dismissal  of  the 
suit,  the  record  should  show  that  the  order  of  dismissal  had  been  vacated,  or 
some  act  of  the  party  clearly  indicating  that  the  cause  should  be  heard  and 
determined.      Ibid. 

12.  In  an  action  on  a  bond,  the  jury  mrfst  find  as  well  the  amount  of  the  debt 
as  the  damages,  and  the  proper  judgment  is,  that  the  plaintiff  recover  the 
amount  of  debt  found,  to  be  discharged  by  the  payment  of  damages  and  costs. 
Austin  V.  T7ie  People,  452. 

JUDGMENT  DEBTOR  AND  CREDITOR. 

1.  Ordinarily  an  execution  must  issue  on  a  judgment  and  be  returned  unsatis- 
fied, before  a  court  of  equity  will  entertain  a  bill  to  reach  real  estate  in  which 
the  judgment  debtor  has  not  such  an  interest  as  can  be  sold  on  execution;  but 
in  proceedings  against  intestate  estates,  which  are  insolvent,  a  resort  to  equity 
may  be  had,  without  this  preliminary  step,  since,  by  our  statute,  an  execution 
can  not  issue  upon  a  judgment  against  an  administrator.  M'Dowell  v.  Cochran,  31. 

2.  The  administrator  must  be  made  a  party  to  the  suit.     Ibid. 

3.  An  assignee  of  a  judgment  under  our  statute  giving  the  right  of  redemp- 
tion of  realty  sold  under  an  execution  to  judgment  creditors,  within  fifteen 
months  after  sale,  is  in  contemplation  of  law  a  judgment  creditor,  and  as  such 
is  entitled  to  redeem.     Sweezy  v.  Chandler,  445. 

4.  When  real  estate  was  sold  under  an  execution  issued  on  the  second,  in 
point  of  time,  of  three  judgments,  and  afterward  an  execution  was  issued  on 
the  oldest  of  the  three  judgments,  and  levied  upon  the  same  real  estate  which 
was  sold,  held,  that  the  purchaser  under  the  execution  issued  upon  the  second 
judgment,  neglecting  to  redeem  within  twelve  months  of  the  sale,  under  the 
execution  on  the  oldest  judgment,  was  precluded  from  redeeming  as  a  judgment 
creditor,  inasmuch  as  by  his  sale  under  his  execution,  he  was  no  longer  a  judg- 
ment creditor.  Held,  also,  that  the  creditor  holding  the  junior  of  the  three 
judgments,  had  the  right  of  redemption  under  the  sale  on  the  execution  issued 
on  the  oldest  judgment,  without  having  redeemed  from  the  sale  on  the  execu- 
tion issued  on  the  second  of  said  judgments.  Held,  also,  that  the  title  acquired 
by  redemption  under  the  sale  on  the  execution  issued  on  the  oldest  judgment, 
would  hold  said  realty  in  preference  to  the  purchaser  under  the  sale  made  on 
the  execution  issued  on  the  second  judgment.     Ibid. 

5.  Under  our  statute,  it  is  not  essential  that  a  judgment  should  be  alien  upon 
tlie  estate,  in  order  to  authorize  the  judgment  creditor  to  redeem  from  a  pre- 
vious sale.     Ibid. 

6.  If  a  judgment  debtor  disposes  of  his  equity  of  redemption,  before  a  second 
judgment  becomes  a  lien  upon  the  premises,  and  the  purchasers  of  the  equity 
fail  to  redeem  the  premises,  the  judgment  creditors  under  the  second  judgment 
may  redeem  after  the  twelve  and  before  the  expiration  of  the  fifteen  months 
from  the  day  of  the  first  sale.     M' Lagan  v.  Brown,  519. 

7.  A  judgment  creditor  who  redeems  from  a  prior  sale,  acquires  a  valid  title 
to  the  premises  redeemed,  even  though  the  judgment,  by  virtue  of  which  he 
acquired  the  right  to  redeem,  may  be  subsequently  reversed.     Ibid. 

8.  A  petition  for  mechanic's  lien  should  make  judgment  creditors  parties  to 
the  suit,  if  it  is  designed  to  affect  or  defeat  their  rights.     Ibid. 
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1.  Because  a  court  of  equity  has  concurrent  jurisdiction  with  a  court  of  law, 
it  will  not,  therefore,  take  cognizance  of  a  case  already  pending  in  a  court  of 
law,  and  oust  it  of  jurisdiction.     Mason  v.  Piggott,  85. 

2.  As  a  general  principle,  in  all  cases  of  concurrent  jurisdiction,  the  tribunal 
which  first  obtains  jurisdiction  of  the  subject  matter,  must  proceed  and  finally  dis- 
pose of  it.  A  court  of  equity  will  not  take  jurisdiction  where  it  has  first  been  ac- 
quired by  a  court  of  law,  unless  there  is  some  equitable  circumstance  in  the 
case,  which  the  party  can  not  avail  himself  of  at  law.     Ibid. 

3.  The  right  of  jurisdiction  depends  upon  facts  existing  in  the  county  in 
which  it  is  exercised.     Haddock  v.  Waterman,  474. 

4.  When  the  right  to  entertain  a  suit  and  send  abroad  process  is  once  estab- 
lished, by  proper  averments  in  the  declaration,  the  presiunption  is,  that  the  pro- 
cess was  sent  to  the  proper  county.     Ibid. 

5.  When  the  right  to  commence  a  suit  in  a  particular  county  depends  upon 
residence,  it  must  be  averred;  but  when  that  right  depends  upon  other  facts, 
tliese  must  be  averred  in  the  declaration,  and  then  the  residence  need  not  be 
averred.     Ibid. 

6.  Where  the  jurisdiction  of  an  officer  is  of  a  special  and  particular  character, 
a  person  acting  under  a  warrant  from  him,  in  order  to  justify  himself,  must 
show  that  the  officer  who  issued  the  warrant  acted  within  his  jurisdiction,  and 
was  authorized  to  act  in  the  particular  case.     Quyer  v.  Andrews,  494. 

7.  A  justice  of  the  peace  may  render  judgment  upon  the  confession  of  a  party 
who  is  before  him  and  acknowledges  an  indebtedness  within  his  jurisdiction. 
Hopkins  v.  Walter,  543. 

8.  In  a  declaration  on  a  contract  specifically  made  payable  in  the  county  where 
the  action  is  brought,  it  is  not  necessary  to  aver  that  the  plaintiff  resides  in  such 
county,  to  justify  the  emanation  of  process  to  a  foreign  county.  The  place  of 
payment  controls  the  jurisdiction.      Waterman  v.  Peet,  648. 

9.  Courts  will  take  jurisdiction  and  decide  a  contest  between  citizens,  even 
where  the  state  should  be  a  party,  although  it  is  impossible  to  make  her  one. 
French  v.  Webster,  254. 

See  GuAKDiAjf  and  Wakd,  3,  4. 

JUSTICES. 

1.  Courts  sitting  in  a  county  will  take  notice  officially  of  who  are  justices  for 
said  county.     Irving  v.  Broionell,  402. 

2.  The  direction  to  justices  in  the  statute,  where  an  appeal  is  prayed,  to  take 
a  bond  in  double  the  amount  of  the  judgment  and  costs,  is  not  imperative;  and 
a  bond,  the  penalty  of  which  was  more  than  double  the  amount  of  the  judg- 
ment,  is  valid.  And  even  though  the  statute  is  imperative,  a  bond  which  varied 
from  it  in  that  particular  would  still  be  good  as  a  voluntary  obligation.  Smith 
V.  Whitaker,  417. 

3.  On  an  appeal  from  a  justice  of  the  peace,  the  circuit  court  is  to  hear  the 
case  on  its  merits,  unless  it  shall  appear  from  the  evidence  that  the  justice  had 
no  jurisdiction  over  the  subject  matter  of  the  action.     Ballard  v.  M'Carty,  501. 

4.  An  appeal  from  the  decision  of  a  justice  of  the  peace  should  not  be  dis- 
missed, until  it  appears  from  the  evidence  that  the  matter  litigated  was  without 
the  jurisdiction  of  the  justice.     Ibid. 

5.  A  justice  of  the  peace  may  render  judgment  upon  the  confession  of  a  party 
who  is  before  him  and  acknowledges  an  indebtedness  within  his  jurisdiction. 
Hopkins  v.  Walter,  543. 

6.  Whenever  a  party  intends  to  appeal  from  the  decision  of  a  justice  of  the 
peace,  and  makes  such  an  attempt  at  the  execution  of  a  bond,  that  the  officer 
authorized  to  approve  it  accepts  the  bond,  the  appellant  should  not  be  preju- 
diced by  reason  of  any  informality  or  deficiency  in  the  bond.  Bragg  v.  Fessen- 
den,  544. 

7.  Where  actions  are  brought  before  a  justice  of  the  peace  on  two  notes,  re- 
turnable at  the  same  time,  which,  if  consolidated,  would  exceed  one  hundred 
dollars,  a  judgment  on  the  first  note  is  not  a  bar  to  a  judgment  on  the  second. 
Each  note  constitutes  a  separate  demand.     Buckner  v.  Thompson, ^M^ 

8.  If  a  controversy  exists  as  to  the  amount  of  a  set-off,  a  party  is  not  bound 
to  give  credit  before  the  commencement  of  a  suit,  for  the  exact  amount  to  which 
the  trial  mav  show  the  party  entitled.     Ibid. 

9.  The  statute  which  allows  the  parties  in  trials  commenced  befor*'  justices 
of  the  peace  to  avail  themselves  of  the  oath  of  the  adverse  parties,  is  in  deroga- 
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tion  of  the  principles  of  tlie  common  law,  and  must  be  construed  to  embrace 
only  sucb  cases  as  are  within  both  the  letter  and  spirit  of  its  provisions.  Pick- 
ering V.  Misner,  597. 

10.  If  the  party  to  whom  the  oath  is  referred  declines  to  be  sworn  as  a  wit- 
ness, or  refuses  to  testify  when  sworn,  the  opposite  party  may  then  become  a 
witness  in  his  own  behalf,  and  testify  in  relation  to  the  matter  in  question.  But 
if  the  party  first  called  is  sworn,  and  testifies  in  good  faith,  the  object  of  the 
statute  is  answered;  and  the  party  claiming  the  benefit  of  the  statutory  provis- 
ion, is  not  permitted  to  become  a  witness  for  himself.     Ibid. 

11.  If  a  party  to  the  suit  is  sworn,  he  is  bound  to  testify  fairly  and  fully,  so 
far  as  he  may  be  interrogated.  If  he  manifests  a  disposition  to  conceal  or  with- 
hold the  truth,  does  not  give  explicit  answers,  or  deprives  the  party  calling  him 
of  the  benefit  of  the  facts  within  his  knowledge,  the  court  may  hold  that  he  re- 
fuses to  testify,  and  allow  the  other  party  to  become  a  witness.     Ibid. 

13.  In  such  a  case,  the  bill  of  exceptions  should  state  this  as  the  reason  for 
permitting  the  other  party  to  become  a  witness,  or  set  forth  all  the  facts,  so  that 
this  court  may  determine  whether  the  decision  of  the  circuit  court  was  correct. 
Ibid. 

13.  The  statute  requiring  justices  to  indorse  the  amount  of  the  plaintiff's  de- 
mand on  the  back  of  the  summons  is  directory;  an  omission  to  do  so,  Avill  not 
operate  to  defeat  the  action,  especially  if  the  objection  is  first  taken  in  the  cir- 
cuit court.  If  the  justice  does  indorse  the  amount  of  the  plaintiff's  demand, 
the  recovery  will  be  limited  to  that  amount.     Eaton  v.  Oraham,  619. 

LEGISLATURE. 

1.  A  conveyance  of  land  to  a  county,  in  consideration  of  the  location  of  a 
county  seat  at  a  particular  place,  does  not  deprive  the  legislature  of  the  right 
to  remove  the  same,  whenever  the  public  good  shall  require  a  change.  Nor 
does  such  conveyance,  if  unconditional,  giv^e  the  donors  of  property  a  right  of 
action  for  damages  sustained,  in  consequence  of  such  removal.  Adams  v. 
County  of  Logan,  336. 

2.  Even  had  the  donors  of  property  made  an  express  agreement  that  the  land 
should  revert,  in  case  of  the  removal  of  the  county  seat,  it  would  not  avail  them 
unless  it  had  been  expressed  on  the  face  of  the  deed,  or  in  a  separate  instru- 
ment.    Such  an  agreement  can  not  rest  in  parol.     Ibid. 

LEVY.     SATISFACTION. 

1.  A  levy  upon  personal  property,  apparently  of  sufficient  value  to  satisfy  the 
judgment,  is  not  an  absolute  satisfaction,  but  sub  modo  only;  for,  until  the  levy 
is  disposed  of,  it  can  not  be  certainly  known  that  it  will  produce  an  absolute 
satisfaction.     Ambrose  v.  Weed,  488. 

2.  So  where  the  property  is  withdrawn  from  the  custody  of  the  officer,  by  the 
execution  of  a  delivery  bond,  and  the  condition  of  the  bond  is  not  complied 
with,  neither  the  defendant,  nor  his  surety  upon  an  appeal  bond,  can  set  up  the 
levy  as  a  bar  to  an  action  upon  the  appeal  bond.     Ibid. 

LICENSE. 

1.  A  mere  license,  whether  by  deed  or  parol,  is  always  revocable  at  the  will 
of  the  licensor,  unless  coupled  with  an  interest  and  executed,  then  it  is  irrevo- 
cable.    Woodward  v.  Seely,  157. 

2.  A  license  coupled  with  an  interest  in  land,  must  be  in  writing.     Ibid. 

3.  A  license  perpetually  to  overflow  the  land  of  a  party  granting  such  license, 
would  create  an  interest  in  the  land,  and  therefore,  the  license  can  not  be 
granted  by  parol.     Ibid. 

4.  A  court  of  equity  will  not  enforce  a  parol  license  to  overflow  the  lands  of 
the  licensor,  even  in  favor  of  a  party  who,  instead  of  procuring  a  license  by 
deed,  has  acted  in  good  faith  upon  the  parol  license,  and  made  valuable  im- 
provements upon  his  own  land,  which  will  become  worthless  if  the  license  is 
revoked.     Ibid. 

LIEN. 

I.-  The  tenth  chapter  of  the  Revised  Statutes  creates  a  lien  in  favor  of  those 
engaged  in  running  and  managing  a  vessel,  and  those  furnishing  her  with  ma- 
terials or  supplies;  which  attaches  the  moment  the  liability  is  incurred.     The 
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lien,  liowever,  can  not  be  asserted  to  the  prejudice  of  creditors,  incumbrancers 
or  purchasers,  unless  the  remedy  is  pursued  within  three  months  after  the  cause 
of  action  accrues.  To  this  extent,  the  maritime  law  is  extended  over  domestic 
vessels.     Oermain  v.  Steam  Tug  Indiana,  535. 

2.  The  claims  of  seamen  are  superior  to  those  of  material-men,  and  are  to  be 
first  paid.     Ibid. 

3.  Our  statute  adopts  the  maritime  law,  in  the  creation  of  a  lien  in  favor  of 
mariners  and  material-men,  but  has  provided  a  different  remedy  for  the  enforce- 
ment of  such  lien,  which,  although  in  some  respects  a  proceeding  in  rem.  has 
no  such  conclusive  effect  as  an  admiralty  decree.     Ibid. 

4.  The  sale  of  a  vessel,  under  a  judgment  in  attachment,  obtained  by  a  sea- 
man or  material -man,  does  not  divest  any  liens  of  a  superior  degree,  nor  any 
antecedent  liens  of  the  same  degree.     Ibid. 

5.  A  lien  once  acquired  continues  in  full  force  for  three  months,  unaffected 
by  any  proceedings  to  enforce  subsequent  liens,  and  the  lien  holder  is  not 
chargeable  with  laches  until  that  period  has  elapsed.     Ibid. 

6.  An  implied  lien  on  land  for  the  payment  of  the  purchase  money,  must,  as 
against  third  persons,  be  enforced  by  the  vendor  within  a  reasonable  time,  after 
his  right  to  do  so  attaches.      Trustees  of  ScJiools  v.   Wright,  603. 

7.  In  1835  the  school  commissioner  sold  lands  to  A,  and  received  his  notes  with 
B  and  C  as  sureties,  for  the  payment  of  the  price,  and  gave  him  a  certificate  of 
purchase,  but  failed  to  take  a  mortgage  on  the  premises,  as  required  by  statute. 
In  1836,  A  sold  the  land  to  D;  and  in  1837,  D  sold  the  same  to  E,  F  and  G.  Pat- 
ents were  issued  to  A,  in  1838.  In  1845,  the  trustees  of  schools  filed  a  bill  in 
chancery  to  subject  the  land  to  sale  for  the  payment  of  the  original  purchase 
money,  which  became  due  in  1838.  Held,  that  the  application  came  too  late. 
Ibid. 

LIMITATION. 

1.  That  part  of  the  third  section  of  the  sixty-sixth  chapter  of  the  Revised 
Statutes,  which  provides  that  "every  action  upon  the  case  for  words,  shall  be 
commenced  within  one  year  next  after  the  words  spoken,  and  not  after,"  is  not 
broad  euough  to  include  actions  for  libel,  but  is  confined  exclusively  to  actions 
for  verbal  slander.     Hazell  v.  Shelby,  9. 

2.  It  is  a  familiar  principle,  that  a  statute  of  limitations  shall  not  be  applied 
to  cases  not  clearly  within  its  provisions.     Ibid. 

3.  The  "Act  to  amend  the  sixty-sixth  chapter  of  the  Revised  Statutes,  enti- 
tled 'Limitations,'  approved  February  10,  1849,  will  be  so  interpreted  as  to  oper- 
ate only  on  causes  of  action  accruing  after  it  took  effect.  Thompson  v.  Alexan- 
der, 54. 

4.  Where  the  plaintiff  has  failed  to  exhibit  his  demands  agdinst  an  estate, 
within  the  two  years  limited  by  the  statute,  he  is,  nevertheless,  entitled  to  a 
judgment  against  the  administrator  for  the  amount  found  to  be  due  him,  to  be 
satisfied  out  of  such  assets  as  may  thereafter  be  discovered,  and  which  have  no< 
been  inventoried  or  accounted  for  by  the  administrator.     Judy  v.  Kelley,  211. 

5.  When  a  statute  of  limitations  begins  to  run,  it  will  continue  to  run  until  it 
operates  as  a  complete  bar,  unless  there  is  some  saving  or  qualification  in  the 
statute  itself.     People  v.  White,  341. 

LESSOR  AND  LESSEE. 

The  goods  of  a  sub-lessee  of  a  part  of  demised  premises,  are  not  liable  to  be 
distrained  for  the  rent  reserved  in  the  original  lease,     ihay  v.  Rawson,  527. 

MANDAMUS. 

1.  The  question  as  to  who  shall  be  the  relator  in  an  application  for  a  man- 
damus, depends  on  the  object  to  be  attained  by  the  writ.  Where  the  remedy  is 
resorted  to  for  the  purpose  of  enforcing  a  private  right,  the  person  interested  in 
having  the  right  enforced  must  be  the  relator.  County  of  Pike  v.  Tfie  People, 
202.  .      ^ 

2.  The  relator  is  considered  as  the  real  party,  and  his  right  to  the  relief  de- 
manded must  clearly  appear.  A  stranger  is  not  permitted  officiously  to  interfere 
and  sue  out  a  mandamus  in  a  matter  of  privarte  concern.     Ibid. 

3.  Where  the  object  is  the  enforcement  of  a  public  right,  the  people  are  re- 
garded as  the  real  party,  and  the  relator  need  not  show  that  he  has  any  legal  in- 
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terest  in  the  result     It  is  enough  that  he  is  interested  as  a  citizen,  in  having 
the  laws  executed,  and  the  right  in  question  enforced.     Ibid. 

4.  By  the  express  provisions  of  the  statute,  the  successful  party  in  the  pro- 
ceeding for  a  mandamus,  recovers  costs  in  all  cases.     Ibid. 

5.  Where  a  specific  fund  given  to  a  county  by  the  legislature,  to  be  held  in 
trust  for  certain  purposes,  is  diverted  from  that  purpose  and  mixed  with  the 
general  funds  of  the  county,  it  is  not  error  in  the  court  to  award  a  mandamus  to 
compel  such  fund  to  be  paid  over  to  the  person  entitled  to  it,  and  to  direct  an 
order  to  be  drawn  upon  the  general  funds  of  the  county  in  the  treasury.     Ibid. 

MARITIME  LIEN. 

See  Lien. 
MECHANIC'S  LIEN. 

1.  A  mechanic's  lien  does  not  attach  until  the  work  shall  have  been  performed, 
or  the  materials  shall  have  been  furnished,  for  which  the  lien  is  claimed. 
M' Lagan  v.  Brown,  519. 

3.  A  petition  for  mechanic's  lien  should  make  judgment  creditors  parties  to 
the  suit,  if  it  is  designed  to  afiect  or  defeat  their  rights.     Ibid. 

METES  AND  BOUNDS. 

1.  If  a  tract  of  land  is  conveyed  by  metes  and  bounds,  or  any  other  certain 
description,  the  grantee  takes  all  the  land  included  within  the  designated  limits, 
although  the  quantity  may  exceed  what  is  stated  in  the  deed;  and  he  is  re- 
stricted to  those  limits,  if  the  quantity  proves  to  be  less  than  is  represented. 
Kruse  v.  Scripps,  98. 

2.  The  statement  of  quantity  is  considered  the  most  uncertain  part  of  the  de- 
scription, and  when  inconsistent  with  boundaries,  courses  or  distances,  quantity 
must  be  rejected.     Ibid. 

3.  A  mortgage  expressed  to  be  for  sixty-one  acres  of  land,  the  south-east  quar- 
ter of  section  twenty-eight,  etc. ,  was  held  to  cover  the  entire  congressional  tract, 
and  the  description  of  sixty-one  acres  as  the  quantity,  was  disregarded.     Ibid. 

See  Boundary 

MORTGAGE.     MORTGAGEE. 

1.  A  mortgagee  who  enters  upon  the  mortgaged  premises  for  condition  broken, 
must  account  for  the  rents  and  profits  actually  received,  or  which  might  have 
been  received  by  reasonable  care  and  prudence.  These  must  be  credited  as  so 
much  paid  upon  the  mortgage,  from  year  to  year;  first  in  extinguishment  of  the 
interest,  and  then  of  the  principal.     M'Connel  v.  Holoiush,  61. 

2.  A  mortgagee  in  possession  is  authorized,  and  even  bound,  to  lay  out  money 
to  keep  the  estate  in  necessary  repair,  and  to  preserve  it;  but  he  is  not  author- 
ized to  ruake  new  improvements,  and  tack  the  expense  to  the  amount  due  upon 
the  mortgage,  or  pay  it  out  of  the  rents  and  profits,  except  under  very  extraor- 
dinary circumstances.     Ibid. 

3.  Where  a  mortgage  was  expressed  to  be  "for  sixty-one  acres  of  land,  to 
wit,  the  south-east  quarter  of  section  number  twenty-eight,  township  two,"  etc., 
it  was  held  to  cover  the  entire  congressional  tract,  and  the  description  of  "  sixty- 
one  acres  "  as  the  quantity,  was  disregarded.     Kruse  v.  Scripjys,  98. 

4.  A  subsequent  purchaser  is  to  be  charged  with  full  notice  of  the  legal 
effect  of  such  mortgage.  His  rights  are  no  greater  than  those  of  the  mortgagor. 
Ibid. 

5.  A  subsequent  mortgagee  upon  the  same  premises,  for  an  existing  debt,  is 
entitled  to  precedence  of  advances  made  by  a  prior  mortgagee,  who  has  notice 
of  the  second  mortgage.     Frye  v.  Bank  of  Illinois,  367. 

6.  It  would  be  inequitable  to  allow  a  mortgagor  to  suffer  the  mortgaged  lands 
to  be  sold  for  taxes  by  buying  them  in  himself,  to  defeat  the  lien  of  the  mort- 

*      gage.     Ibid. 

7.  A  chattel  mortgage  duly  acknowledged  and  recorded,  containing  a  provi- 
sion that  the  property  mortgaged  may  continue  in  the  possession  of  the  mort- 
gagor, will,  if  made  in  good  faith,  to  secure  an  honest  debt,  be  good  and  valid 
against  creditors  and  purchasers,  for  the  space  of  two  years  after  the  same  shall 
have  been  recorded,  whether  the  debt  it  is  designed  to  secure  then  becomes  due 
or  not.  After  that  time  it  ceases  to  become  valid  against  creditors  and  pur- 
chasers, unless  the  possession  of  the  property  is  transferred  to  the  mortgagee. 
Cook  V.  TJuiyer,  617. 
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NEW  TRIAL. 

1 .  Wliere  a  motion  for  a  new  trial  was  made  in  the  court  below  and  overruled, 
tlie  evidence  embodied  in  a  bill  of  exceptions,  but  no  allusion  made  in  the  bill 
to  the  motion  or  decision  of  the  court  thereon,  the  decision  of  the  circuit  court, 
in  overruling  the  motion,  will  not  be  revieAved  by  this  court.  Dickhut  v.  Dur- 
rell,  72. 

2.  Where  it  is  apparent  that  the  jury  either  mistook  the  evidence,  or  that  they 
misunderstood  the  law  as  applicable  to  the  evidence,  a  new  trial  will  be  granted. 
Oordon  v.  Crooks,  142. 

See  Young  v.  Silkwood,  36,  and  Mann  v.  Russell,  586. 

PARENT  AND  CHILD. 

1.  In  cases  of  separation,  the  father  has  the  legal  right  to  the  custody  and 
control  of  his  children,  unless  he  has  forfeited,  waived  or  lost  it,  by  misconduct, 
misfortune  or  some  peculiar  circumstances,  sufficient  to  deprive  him  of  it.  Miner 
V.  Miner,  43. 

2.  Next  to  the  right  of  the  father,  that  of  the  mother  must  be  recognized;  but 
these  rights  are  subject  to  the  control  of  a  court  of  chancery,  and  when  its  aid 
is  invoked,  the  best  interests  of  the  child  should  be  primarily  considered.    Ibid. 

3.  Under  our  statute,  the  paramount  right  of  the  father  to  the  children  will 
not  be  recognized  where  a  divorce  has  been  granted  for  his  fault  or  misconduct. 
Ibid. 

4.  The  proofs  taken  upon  the  hearing  of  a  question  for  divorce,  may  be  con- 
sidered by  the  court,  in  disposing  of  the  children  of  the  parties.     Ibid. 

PARTIES  TO  SUIT. 

1.  In  an  action  to  recover  a  specific  penalty,  given  by  statute,  which  does  not 
rest  in  computation,  the  owners  of  the  land  must  all  join  in  the  action.  Ed- 
wards V.  Hill,  32. 

2.  In  actions  for  torts,  the  non-joinder  of  persons  interested  with  the  plain- 
tiff, must  be  pleaded  in  abatement,  and  can  not  be  taken  advantage  of  on  the 
trial,  otherwise  than  in  mitigation  of  damages.     Ibid. 

3.  If  the  defendant  omits  to  plead  the  non-joinder  in  abatement,  the  plaintifE 
may  have  j  udgment  for  his  aliquot  share  of  the  damage  sustained.     Ibid. 

4.  And  the  other  persons  in  interest  may,  in  another  action,  recover  to  the  ex- 
tent of  the  injuries  sustained  by  them.     Ibid. 

5.  In  chancery  the  real  parties  in  interest  should  be  parties  to  the  proceeding. 
Hoarev.  Harris,  24. 

6.  Although  our  statute  may  give  to  guardians  the  control  of  suits,  it  makes 
no  change  as  to  the  parties  to  the  suit.     Ibid. 

7.  As  a  general  rule  in  chancery,  all  parties  interested  in  the  object  of  the  suit 
must  be  made  parties,  before  the  court  will  proceed  to  a  final  determination. 
This  rule  is  not  an  arbitrary  and  inflexible  one,  but  is  adopted  as  a  matter  of 
convenience,  for  promoting  the  ends  of  justice;  and  whenever  its  application 
would  defeat  those  ends,  the  rule  itself  must  generally  give  way.  Webster  v. 
French,.  254. 

8.  A  person  who  claims  under  a  title  paramount,  or  prior*to  that  sought  to  be 
enforced  by  a  bill  in  chancery,  and  whose  interest  and  title  are  not  affected  by 
the  relief  prayed  for,  need  not  be  made  a  party  to  such  bill.  Frye  v.  Bank  of 
Illinois,  367. 

9.  Where  it  is  impossible  to  make  the  state  a  party  to  a  suit,  the  court 
will  take  jurisdiction,  as  that  objection  will  not  be  allowed  to  defeat  a  just  claim 
existing  between  citizens.      Webster  v.  French,  254. 

10.  In  a  suit  to  set  aside  the  fraudulent  conveyance  of  an  intestate,  his  admin. 
istrator  ought  to  be  made  a  party.     M'Dowell  v.  Cochran,  31. 

See  Abatement,  1. 

PARTNERS.     PARTNERSHIP. 

1.  If  the  legal  or  equitable  interests  in  partnership  effects  have  been  trans- 
ferred to  an  assignee,  a  debtor  who  should  pay  a  debt  to  either  of  the  partners, 
after  notice  of  the  assignment,  would  be  liable  to  pay  again  to  assignee.  Gor- 
don V.  Freeman,  14. 

2.  After  a  dissolution  of  a  partnership,  either  party  may  receive  a  debt  due 
the  finn,  notwithstanding  an  agreement  between  the  partners,  of  which  the 
debtor  has  notice,  that  one  of  their  number,  or  a  third  person,  shall  alone  collect 
and  pay  the  debts.     Ibid. 
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3.  A  surviving  partner  has  a  right  to  retain  the  partnership  effects,  and  settle 
up  the  affairs  of  the  partnership.  The  effects  are  first  to  be  applied  to  the  pay- 
ment of  the  joint  debts;  the  surplus  should  be  divided  between  the  survivor 
and  the  personal  representatives  of  the  deceased  partner.     People  v.  WMte,  341. 

4.  Should  the  surviving  partner  be  guilty  of  laches  or  bad  faith,  the  admin- 
istrator of  the  deceased  partner  may  interfere  by  bill  in  equity.     Ibid. 

5.  The  principle  is  well  settled,  that  partners  can  not  sue  each  other  at  law, 
for  any  matter  relating  to  the  partnership  concerns,  unless  there  has  been  a 
final  settlement  between  them,  a  balance  ascertained,  and  an  express  promise  to 
pay  the  balance.     CJiadsey  v.  Harrison,  151. 

6.  Without  a  general  adjustment  of  the  partnership  concerns,  there  is  no  con- 
sideration to  uphold  an  express  promise  of  one  partner  to  pay  his  copartner  a 
balance  alleged  to  be  due.     Ibid. 

7.  Where  a  partnership  is  composed  of  three  persons,  two  of  them  can  not 
state  an  account  which  will  bind  the  third.  All  must  concur  in  the  settlement, 
and  it  must  embrace  all  of  the  partnership  transactions.     Ibid. 

8.  If  it  expressly  agreed,  that  a  partner  is  not  to  give  his  personal  services  for 
the  benefit  of  the  firm,  he  may  recover  from  his  copartners  for  services  rendered 
the  joint  concern,  at  their  instance  and  request.     Lewis  v.  Moffett,  393. 

PATENT. 

In  construing  a  patent  from  the  United  States,   which  describes  the   land 
granted  by  the  number  of  the  section,  township  and  range,  courts  will  look  to 
the  plat  and  field  notes,  made  and  returned  to  the  surveyor  general  by  the  gov 
ernment  surveyors,  in  order  to  locate  the  land.     M'CUntock  v.  Rogers,  279. 

PENAL  STATUTE. 

1.  A  remedy  on  a  penal  statute  must  be  strictly  pursued,  and  before  a  party 
is  allowed  to  recover  under  it,  he  must  bring  himself  clearly  within  its  pro- 
visions.    Edwards  v.  Hill,  22. 

2.  In  an  action  to  recover  a  penalty  for  cutting  timber,  the  owners  of  the  land 
must  all  join  in  the  action.     Ibid. 

PERSONAL  PROPERTY. 

1.  If  a  party  considering  an  article  entirely  worthless,  casts  it  away,  intending 
to  abandon  it,  he  loses  his  title  to  it.     M'Ooon  v.  Ankeny,  558. 

2.  Personal  property,  in  the  adverse  possession  of  another,  claiming  it  as  his 
own,  can  not  be  sold  and  transferred,  even  by  the  real  owner;  he  has  but  a  right 
of  action  against  the  possessor,  which  is  not  the  subject  of  legal  transfer.     Ibid. 

PLEADING. 

1.  A  plaintiff  may,  under  the  replication  of  de  injuria,  to  the  plea  of  son 
assault  demesne,  without  a  special  replication  or  a  new  assignment,  show  that 
the  defendant's  battery  was  excessive.     Ayres  v.  KeUey,  17. 

2.  The  replication  de  injuria  is  a  general  traverse  of  the  whole  plea,  and 
under  it  the  plaintiff  is  at  liberty  to  adduce  any  proof  that  tends  to  disprove  any 
of  the  facts  alleged  in  the  plea.     Ibid. 

3.  It  is  only  where  the  plaintiff  seeks  to  introduce  new  matter,  which  shows 
that  the  facts  stated  in  the  plea,  though  true,  do  not  justify  the  trespass,  that 
he  is  required  to  reply  specially,  or  new  assign.     Ibid. 

4.  In  actions  for  torts,  the  non-joinder  of  persons  interested  with  the  plaintiff, 
must  be  pleaded  in  abatement,  and  can  not  be  taken  advantage  of  on  the  trial, 
otherwise  than  in  mitigation  of  damages.     Edwards  v.  Hill,  22. 

5.  A  remedy  on  a  penal  statute  must  be  strictly  pursued,  and  before  a  party 
is  allowed  to  recover  under  it,  he  must  bring  himself  clearly  within  its  pro- 
visions.    Ibid. 

6.  To  an  action  on  a  covenant  for  a  delivery  of  a  specific  quantity  of  lumber, 
the  party  relying  on  a  performance  of  his  covenant,  must  in  his  plea  aver  that 
he  was  ready  and  able  to  deliver  the  lumber  at  the  time  and  place  mentioned  in 
the  covenant.     Dickhut  v.  Dvrrell,  72. 

7.  An  averment  that  the  covenantee  was  then  and  there  informed  and  advised 
that  the  lumber  was  ready  for  him,  is  insuflBcient.     Ibid. 

8.  In  this  state  a  plea  of  plene  administravit  is  no  answer  to  an  action  brought 
against  an  administrator,  upon  a  debt  due  by  his  intestate.     Judy  v.  KeUey,  211 


INDEX.  70() 

PLEADING  —  Continued. 

9.  A  plea  to  an  action  brought  against  an  administrator,  on  a  debt  due  by  his 
intestate,  that  such  demand  was  not  exhibited  against  said  estate,  within  two 
years  after  the  grant  of  administration  is  a  good  defence.  If  the  debt  was  ex- 
hibited within  the  two  years,  or  if  the  plaintiff  labored  under  any  of  the  dis- 
abilities mentioned  in  the  statute,  the  plaintiff  should  set  forth  the  facts  in  a 
special  replication.     Ibid. 

10.  In  an  action  upon  an  instrument  of  indemnity,  the  plaintiff  must  aver  in 
the  declaration,  that  it  was  given  for  a  sufficient  consideration,  and  that  he  has 
been  damnified  by  having  to  pay.     Israel  v.  Reynolds,  218. 

11.  If  a  general  demurrer  is  filed  to  several  counts,  one  of  which  is  good, 
demurrer  should  be  overruled.     Ibid. 

12.  When  a  defendant  files  several  special  pleas,  to  which  the  plaintiff  replies, 
and  defendant  neglects  to  add  the  similiter,  he  cannot  assign  for  error  that  the 
court  below  rendered  judgment  for  the  plaintiff  without  first  disposing  of  the 
issues  of  fact,  upon  the  pleas  and  replication.     Furness  v.  Williams,  229. 

13.  Where  an  action  is  brought  upon  a  note,  which  was  given  for  the  consid- 
eration of  a  conveyance  of  land,  with  a  covenant  that  the  grantor  had  good  right 
to  convey,  it  is  no  defence  to  the  action  to  plead  that,  at  the  time  of  the  convey- 
ance, a  part  of  the  land,  equal  to  the  value  of  $350  of  the  purchase  money,  had 
"been  sold  under  and  by  virtue  of  the  revenue  laws  of  this  state,  to  one  Riddle, 
In  the  year  1844,  for  the  taxes  due  thereon  to  the  county  and  state  aforesaid  for 
the  year  1843,  and  that  two  years  have  elapsed  since  said  sale  of  the  same  as 
aforesaid,  and  the  same  has  not  been  redeemed,  whereby  the  said  portion  of 
said  premises  became  lost,"  etc.  The  defendant  should  have  set  forth  the  pro- 
ceedings under  which  the  land  was  sold  for  taxes,  so  that  the  court  can  see  that 
the  covenant  has  been  broken;  or  he  must  take  the  general  averment  that  the 
sale  was  legally  made,  and  the  title  became  thereby  divested  out  of  the  plain- 
tiff.    Ibid. 

14.  Where  the  fact  which  concludes  the  defendant  from  making  the  denial 
appears  in  the  declaration,  the  estoppel  may  be  insisted  upon  by  a  demurrer  to 
the  plea  by  which  the  same  matter  is  set  up  as  a  defence.  Smith  v.  Whitaker, 
417. 

15.  But  if  the  matter  of  estoppel  does  not  appear  in  the  declaration,  the 
plaintiff  must,  by  a  replication  to  the  plea,  expressly  show  such  matter,  and 
rely  thereon.     Ibid. 

16.  A  plea  to  an  action  brought  against  a  bank,  to  recover  the  amount  of  notes 
issued  by  it,  which  recites  a  contract  between  the  bank  and  A  and  B,  by  the 
terms  of  which  the  bank,  on  the  security  of  an  assignment,  of  $90,000  of  its 
stock,  loaned  $60,000  in  its  notes,  to  A  and  B,  for  one  year,  who  agree  to  make 
such  use  of  the  notes  as  would  best  prevent  their  return  to  the  bank  for  re- 
demption, and  to  provide  funds  for  such  of  them  as  should  be  presented  to  the 
bank  for  payment,  etc.,  and  avers  that  the  notes  sued  on  were  delivered  to  A 
and  B,  in  pursuance  of  such  contract,  were  fraudulently  delivered  by  them  to 
the  plaintiffs,  to  be  put  in  suit  for  the  benefit  of  A  and  B,  does  not  constitute  a 
bar  to  a  recovery  on  the  notes.  New  Hope  Delcma/re  Bridge  Company  v.  Perry, 
467. 

17.  In  an  action  against  the  maker  of  a  bank  note,  made  payable  on  demand, 
at  a  particular  place,  it  is  not  necessary  to  aver  and  prove  a  demand  at  such 
place.  The  readiness  to  pay  at  the  time  and  place,  may  be  pleaded  in  bar  of 
damages  and  costs.     Ibid. 

18.  When  the  right  to  commence  a  suit  in  a  particular  county  depends  upon 
residence,  it  must  be  averred;  but  when  that  right  depends  upon  other  facts, 
these  must  be  averred  in  the  declaration,  and  then  the  residence  need  not  be 
averred.     Haddock  v.   Waterman,  474. 

19.  Held,  that  a  plea  which  avers,  in  answer  to  an  action  of  trespass,  that  the 
landlord  entered  on  the  premises  on  the  last  day  of  the  term,  and  distrained  the 
property  for  rent  due  three  months  previously,  is  good.     Kizer  v.  Kennedy,  572. 

20.  A  defendant,  by  pleading  in  bar  of  an  action,  after  a  demurrer  has  been 
sustained  to  a  plea  in  abatement,  does  not  thereby  waive  his  rights  under  the 
plea  of  abatement,  but  may  assign  for  error  the  decision  of  the  court  sustaining 
the  demurrer.      Weld  v.  Huhhard,  573. 

21.  Variances  between  the  writ  and  declaration  may  properly  be  pleaded  in 
abatement.     Ibid. 

22.  A  declaration  ought  to  pursue  the  writ,  as  to  the  character  of  the  action, 
and  the  extent  of  the  demand.     Ibid. 
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23.  A  summons  in  debt  is  defective,  if  it  does  not  demand  a  particular  sum  as 
the  debt.     Ibid. 
See  Demukker. 

POSSESSION. 

1.  The  words  "  claim  and  color  of  title  made  in  good  faith,"  under  the  law 
of  1889,  mean  such  a  title  as,  tested  by  itself,  would  appear  to  be  good — a  prima 
facie  title.  Such  a  title,  connected  with  seven  years'  actual  possession,  and 
payment  of  taxes,  becomes  invincible.     Irving  v.  BrowneU,  402. 

2.  To  be  actual,  the  possession  should  be  open,  visible  and  exclusive,  either 
by  an  enclosure,  the  erection  of  buildings,  or  in  such  manner  as  to  give  the  real 
owner  notice  that  the  person  in  possession  was  claiming  the  land  as  his  own. 
Ibid. 

See  Title,  2;  Tax  Title. 

PRACTICE. 

1.  An  established  rule  of  practice,  which  has  been  acted  upon  for  several 
years,  ought  not  to  be  changed,  even  admitting  that  at  the  beginning  it  would 
have  been  better  if  a  different  rule  had  prevailed.     DickJiut  v.  Durrdl,  72. 

2.  In  an  action  upon  a  bail  bond,  where  the  defendant  makes  default,  the 
clerk  does  not  assess  the  debt.  The  default  admits  the  debt,  which  is  the  pen- 
alty of  the  bond.  The  assessment  is  of  the  damages,  occasioned  by  the  breach 
of  the  condition,  which  will  be  the  amount  of  the  recovery  in  the  suit  in  which 
the  bond  was  given.     O'Connor  v.  Boyd,  116. 

3.  Action  against  two  defendants,  service  upon  one  only,  default  was  entered 
against  the  "defendants  ;  "  a  judgment  that  the  plaintiff  recover  of  and  from 
the  "  defendant,"  held  bad  for  uncertainty.     Ibid. 

4.  To  entitle  a  party  in  a  "  civil  action  "  to  a  pro  rata  distribution,  under  the 
26th  section  of  chapter  9,  of  the  Revised  Statutes,  of  the  proceeds  of  property 
attached,  such  party  must  obtain  judgment  at  the  term  to  which  the  attachments 
are  returned.     Rucker  v.  Fuller,  223. 

5.  If  the  civil  action,  commenced  at  the  same  term^of  court  as  the  attach- 
ments, should,  for  any  cause,  be  continued,  although  without  the  fault  or  con- 
sent of  the  plaintiff  in  such  action,  he  would  thereby  lose  the  right  to  share 
with  the  attaching  creditors,  in  the  proceeds  of  the  attached  property;  and  this, 
though  the  attachments  should  also  be  continued,  and  judgments  should  even- 
tually be  entered  in  all  the  causes,  at  the  same  term  of  the  court.     Ibid. 

6.  Suits  commenced  and  made  returnable  to  a  regular  term,  subsequent  to  a 
special  term,  and  before  its  appointment,  would,  under  our  statutory  provision, 
become  returnable  to  the  special  term;  but  cases  which  had  been  made  return- 
able to  a  prior  regular  term,  would  still  be  so  returnable,  although  continued  in 
the  special  term  for  further  action.     Ibid. 

7.  The  benefit  of  the  attachment  act  is  not  confined  to  any  particular  form  of 
action.  It  is  applicable  to  actions  of  account;  and  joint  tenants,  tenants  in 
common,  and  copartners  may  enforce  rights  under  it.  Humphreys  v.  Matthews, 
471. 

8.  A  court  has  control  over  its  records,  to  alter  or  amend  them,  during  the 
term  at  which  they  are  entered.     Stahl  v.  Wehster,  511. 

9.  The  word  "property"  embraces  money,  debts,  and  choses  in  action,  of 
every  kind,  as  well  as  things  that  are  visible  and  tangible.     Ibid. 

10.  The  twenty-sixth  section  of  the  attachment  act,  contemplates  not  only  that 
the  avails  of  the  property  attached,  when  converted  into  money,  but,  also,  that 
a  debt  due  from  a  garnishee  is  liable  to  be  apportioned  among  the  attaching  and 
judgment  creditors  specified  in  that  section.     Ibid. 

11.  The  proper  practice  is,  to  enter  a  judgment  against  the  garnishee,  in  favor 
of  the  defendant  in  the  attachment,  for  the  benefit  of  such  attaching  and  judg- 
ment creditors  as  are  entitled  to  share  in  its  proceeds.  If  the  judgment  exceeds 
what  is  due  the  attaching  and  judgment  creditors,  the  excess  will  be  for  the 
benefit  of  the  defendant  in  the  attachment.     Ibid. 

12.  In  an  action  of  debt,  the  proper  judgment  is  for  the  amount  of  the  debt,  to 
be  discharged  on  the  payment  of  the  damages  and  costs.      Toles  v.  Cole,  562. 

13.  It  is  a  general  rule,  that  courts  will  not  allow  amendments  which  change 
the  parties  to  the  action,  unless  there  is  something  in  the  record  to  amend  by. 
This  is  more  especially  the  rule  in  relation  to  amendments  changing  the  plain- 
tiffs in  the  action.     Lake  v.  Morse,  5S7. 
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14.  On  the  dismissal  of  a  suit  the  parties  are  out  of  court,  and  all  further  pro- 
ceedings are  unauthorized,  until  the  judgment  of  dismissal  is  vacated  and  the 
cause  reinstated.     Goodrich  v.  Huntington,  646. 

15.  The  appearance  of  the  defendant,  on  a  subsequent  day  of  the  term  and 
obtaining  leave  to  withdravr  his  plea,  does  not  authorize  the  court  to  enter  i'udo-- 
ment  by  nil  dicit.     Ibid.  ° 

16.  In  order  to  sustain  a  judgment  entered  subsequent  to  the  dismissal  of  the 
suit,  the  record  should  show  that  the  order  of  dismissal  had  been  vacated  or 
some  act  of  the  party  clearly  indicating  that  the  cause  should  be  heard  and 
determined.     Ibid. 

17.  It  is  the  right  of  either  party  to  a  suit,  to  abandon  any  substantive  part  of 
his  claim  or  defence.     Ayres  v.  Kelley,  17. 

18.  Where  an  attorney  sues  out  a  writ  of  error,  without  the  authority  of  the 
parties  named  as  plaintiffs  in  the  writ,  the  process  will  be  dismissed  at  his  cost. 
Anonymous,  488. 

PRE-EMPTION  RIGHT. 

A  right  of  pre-emption  does  not  confer  upon  the  person  having  it  any  title  to 
the  land  or  to  the  timber  standing  thereon.  It  is  but  a  license  from  the  govern- 
ment to  occupy  the  land,  and  the  right  to  purchase  the  same,  within  a  specified 
time,  at  the  minimum  price.     Brown  v.  Throckmorton,  539. 

PROBATE  COURT. 

1.  An  order  of  a  probate  court,  directing  a  guardian  to  pay  over  to  his  succes- 
sor a  certain  amount  in  his  hands,  belonging  to  the  ward,  is  conclusive  upon  the 
guardian,  unless  the  order  can  be  impeached  for  fraud  or  collusion.  Ammons 
v.  The  People,  6. 

3.  Where  a  court  of  probate  of  one  county  has  acquired  full  jurisdiction  of  an 
estate,  it  retains  that  jurisdiction  until  the  estate  shall  be  fully  administered 
People  V.  W7iite,  341. 

3.  Creditors  who  do  not  labor  under  any  of  the  disabilities  named  in  the  saving 
clause  of  the  115th  section  of  the  109th  chapter  of  Revised  Statutes,  and  who  fail 
to  exhibit  their  claims  within  two  years  after  the  grant  of  letters  of  administra- 
tion, are  precluded  from  all  participation  in  the  estate  inventoried  or  accounted 
for  during  that  period.     Ibid. 

4.  The  time  within  which  claims  must  be  presented  against  an  estate,  is  to  be 
computed  from  the  date  of  the  letters  of  administration,  and  not  from  the  date 
of  the  notice  requiring  creditors  to  exhibit  them.     Ibid. 

5.  It  is  a  suflficient  exhibition  of  a  claim  against  an  estate,  to  file  the  same,  or 
a  copy  thereof,  with  the  probate  court.     Ibid. 

See  Guardian  and  Wakd. 

PROCESS. 

1.  The  copy  of  the  judgment  certified  to  a  collector,  on  which  lands  are 
authorized  to  be  sold  for  taxes,  is  not  process,  within  the  meaning  of  the  seventh 
section  of  the  fourth  article  of  the  constitution,  and  need  not  run  in  the  name  of 
"  The  People."     Gurry  v.  Hinman,  430. 

3.  Where  the  legislature  has  invested  the  courts  with  a  novel  jurisdiction, 
and  prescribed  an  original  mode  of  proceeding,  unknown  to  the  common  law,  or 
not  analogous  thereto,  such  proceeding  need  not,  unless  the  legislature  so  directs, 
run  in  the  name  of  ' '  The  People. "     Ibid. 

3.  The  precept  under  which  the  sheriff  makes  sale  of  lands  for  the  non- 
payment of  taxes,  need  not  run  in  the  name  of  ' '  The  People. "  Scarritt  v.  Chap- 
man, 443. 

4.  When  the  right  to  entertain  a  suit  and  send  abroad  process  is  once  estab- 
lished, by  proper  averments  in  the  declaration,  the  presumption  is,  that  the  pro- 
cess was  sent  to  the  proper  county.     Haddock  y.  Waterman,  ^1^. 

5.  Where  a  sheriff  has  returned  a  summons  into  the  court  from  which  it 
emanated,  with  his  return  thereon,  his  authority  to  execute  it  is  determined,  and 
the  force  of  the  writ  is  spent,  and  can  not  be  revived  by  a  re-delivery  of  it  to  him. 
Eaton  V.  Fullett,  491. 

6.  Although  a  defendant  pleads  to  an  action,  he  does  not  waive  the  right  to 
take  advantage  of  the  want  of  service  of  the  summons,  if,  by  the  stipulation  of 
the  parties,  the  right  to  test  the  validity  of  the  service  is  reserved.     Ibid. 
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PROMISSORY  NOTE. 

1.  That  a  note  made  payable  to  an  individual  by  name  simply,  affords  of  itself 
no  evidence  that  the  note  belongs  to  him  in  a  representative  capacity.  Marshall 
V.  Adams,  37. 

2.  Where  the  promissory  notes  sued  on,  and  an  agreement  respecting  them, 
were  executed  at  the  same  time,  between  the  same  parties,  about  the  same  subject 
matter,  they  must  be  construed  together,  and  considered  as  forming  but  one 
contract.     Davis  v.  M'  Vickers,  327. 

3.  If  a  party  gives  promissory  notes  as  the  consideration  for  land,  and  he  can 
not  acquire  the  title  to  the  estate  purchased,  there  is  a  failure  of  consideration, 
which  may  be  set  up  to  defeat  a  recovery  of  the  notes.     Ibid. 

4.  In  an  action  against  the  maker  of  a  bank  note,  made  payable  on  demand,  at 
a  particular  place,  it  is  not  necessary  to  aver  and  prove  a  demand  at  such  place. 
The  readiness  to  pay  at  the  time  and  place,  may  be  pleaded  in  bar  of  damages 
and  costs.     Ifew  Hope  Delaware  Bridge  Company  v.  Perry,  467. 

5.  The  omission  to  fill  up  an  indorsement  in  blank,  must  be  taken  advantage 
of  at  the  trial  below;  it  can  not  be  raised  in  this  court.     Scammon  v.  Adams,  575. 

6.  Where  a  party  indorses  a  note  to  secure  a  debt  due  his  indorsees,  with  the 
agreement  that  they  were  to  be  paid  out  of  the  first  avails  of  the  note,  and  the 
balance  to  be  paid  to  the  indorser,  and  those  indorsees  again  assign  the  note  to 
an  agent  or  attorney  for  collection,  the  first  indorser  has  the  right  to  receive  from 
the  maker  the  balance  due  upon  the  note,  after  the  first  indorsees  have  been  paid 
what  was  due  from  him  to  them,  and  give  the  maker  a  receipt  therefor;  which 
will  defeat  an  action  against  the  maker,  brought  by  the  last  indorsee.     Ibid. 

7.  Parol  testimony  may  be  introduced  to  show  the  understanding  with  which 
the  note  was  indorsed,  without  violating  the  rule  that  a  written  contract  cannot 
be  contradicted  by  oral  proof.     Ibid. 

8.  If  an  action  is  brought  in  the  name  of  the  payee,  upon  a  note  given  to  a 
party  who  has  been  declared  a  bankrupt,  under  the  law  of  congress,  of  1841, 
even  though  brought  for  the  use  of  another,  it  will  be  defeated,  if  the  note  was 
given  anterior  to  the  filing  of  his  petition  for  a  discharge.  Cfriswold  v.  M'Millan, 
590. 

9.  Where  a  debtor  gives  a  note  and  a  warrant  of  attorney,  authorizing  a  con- 
fession of  judgment  to  be  made  for  the  amount  specified  in  the  note,  before  the 
time  given  for  the  payment  of  the  note  shall  have  elapsed,  it  is  not  error  to 
render  a  judgment  at  anytime,  upon  such  confession.     Sherman  v.  Baddely,  633. 

PROPERTY  EXEMPTED. 

1.  The  defendant  in  execution  may  proceed  against  the  oflBcer  who  seizes  upon 
his  property  exempted  by  the  statute,  either  for  treble  the  value  or  the  single 
value  of  the  property  seized.     Cornelia  v.  Ellis,  584. 

3.  A  horse  worth  forty-five  dollars,  may  be  considered  suitable  to  the  con- 
dition in  life  of  a  miller,  receiving  thirty  dollars  per  mouth,  as  wages,  who  has 
an  invalid  family,  requiring  exercise  in  the  open  air.  The  suitableness  of  the 
property  to  the  condition  in  life  of  the  claimant,  is  a  question  of  fact  for  the  jury. 
Ibid. 

PUBLIC  LANDS. 

1.  The  first  section  of  the  sixty -first  chapter  of  the  Revised  Statutes,  makes 
valid  all  "contracts,  promises,  assumpsits  or  undertakings,"  made  in  good  faith, 
for  the  sale  of  improvements  made  on  the  public  lands.     Taylor  v.  Davis,  10. 

3.  This  statute  does  not  require  that  there  should  in  every  case  be  a  complete 
contract,  as  defined  by  the  common  law,  but  authorizes  a  recovery  upon  such 
premises  and  undertakings  as  do  not  strictly  amount  to  a  contract.     Ibid. 

3.  This  statute  authorizes  a  promise,  which  is  a  mere  gratuity,  to  be  enforced. 
The  presumption  is,  that  a  party  accepts  a  proposition  for  his  benefit,  unless  his 
dissent  be  shown.     Ibid. 

QUIT  CLAIM. 

A  quit  claim  deed  is  as  effectual  for  the  purpose  of  transferring  real  estate  as 
a  deed  of  bargain  and  sale,  unless  there  are  words  in  the  deed  showing  an  inten- 
tion on  the  part  of  the  grantor  to  make  limitations  to  his  conveyance;  if  there 
are,  then  the  grantee  is  bound  by  all  the  limitations  it  contains.     Butterfield  v. 

Smith,  485. 
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QUO  WARRANTO. 

A  proceeding  by  quo  warranto  is  a  criminal  prosecution,  and  should  be  car- 
ried on  "in  the  name  and  by  the  authority  of  the  People  of  the  State  of  Illinois," 
and  should  conclude,  "  against  the  peace  and  dignity  of  the  same."  DonneUv  v. 
TJie  People,  552. 

RECOGNIZANCE. 

A  recognizance  for  the  appearance  of  a  person  by  the  name  of  William  H. 
Graves  is  not  forfeited  by  an  indictment  against  Harrison  Graves,  and  his  non- 
appearance. If  the  facts  of  the  case  warranted  it,  there  should  have  been  an 
averment  in  the  scire  facias,  that  Harrison  Graves  was  the  person  who  entered 
into  the  recognizance  by  the  name  of  William  H.  Graves.  Graves  v.  The  Peo- 
ple, 543. 

RECORDS. 

1.  Circuit  courts  have  authority  to  allow  amendments  to  their  records,  during 
a  term  at  which  a  judgment  is  rendered  without  notice;  and  they  may  allow 
amendments  in  matters  of  form,  at  a  subsequent  term,  if  notice,  actual  or  con- 
structive, has  been  given  to  the  opposite  party.     O'Connor  v.  Mullen,  57. 

2.  Affidavits  can  not  be  used  to  qualify  or  contradict  the  positive  statements 
of  a  record.     Sicartz  v.  Barnes,  89. 

3.  A  court  has  control  over  its  records,  to  alter  and  amend  them,  during  the 
term  at  which  they  are  entered.     Stahl  v.  Webster,  511. 

RECORDING.     ACTS. 

Our  statute  relative  to  the  recording  of  deeds,  etc. ,  applies  equally  to  admin- 
istrators' deeds  as  to  other  conveyances;  and  where,  as  in  this  case,  the  contest 
is  between  a  purchaser  succeeding  to  the  rights  of  the  creditors  of  the  fraudu- 
lent grantor  and  bona  fide  purchasers  from  the  fraudulent  grantees,  the  parties 
are  equally  meritorious  and  innocent,  but  the  law  wisely  favors  the  most  vigi- 
lant, and  he  who  first  places  his  title  on  record  must  prevail.  CJwteau  v.  Jones, 
300. 

REDEMPTION. 

1.  Although  no  definite  time  was  fixed  by  the  agreement,  within  which  the 
redemption  money  was  to  have  been  paid,  yet  the  law  requires  that  it  shouMbe 
paid  within  a  reasonable  time,  even  if  a  tender  of  the  money  had  been  made  and 
the  money  brought  into  court.  Here  the  sale  of  the  land  took  place  in  October, 
1846,  and  the  bill  was  filed  in  February,  1848.  Held  not  to  be  within  a  reason- 
able time.     Wright  v.  M'Neely,  241. 

2.  An  assignee  of  a  judgment,  under  our  statute  giving  the  right  of  re- 
demption of  realty  sold  under  an  execution  to  judgment  creditors,  witnin  fifteen 
months  after  sale,  is  tn  contemplation  of  law  a  judgment  creditor,  and  as  such  is 
entitled  to  redeem.     Sweezy  v.  Chandler,  445. 

3.  When  real  estate  was  sold  under  an  execution  issued  on  the  second,  in 
point  of  time,  of  three  judgments,  and  afterward  an  execution  was  issued  on  the 
oldest  of  the  three  judgments,  and  levied  upon  the  same  real  estate  which  was 
sold,  held,  that  the  purchaser  under  the  execution  issued  upon  the  second  judg- 
ment, neglecting  to  redeem  within  twelve  months  of  the  sale,  under  the  execu- 
tion on  the  oldest  judgment,  was  precluded  from  redeeming  as  a  judgment  cred- 
itor, inasmuch  as  by  his  sale  under  his  execution,  he  was  no  longer  a  judgment 
creditor.  Held,  also,  that  the  creditor  holding  the  j  unior  of  the  three  ju  dgments, 
had  the  right  of  redemption  under  the  sale  on  the  execution  issued  on  the  oldest 
judgment,  without  having  redeemed  from  the  sale  on  the  execution  issued  on 
the  second  of  said  judgments.  Held,  also,  that  the  title  acquired  by  redemption 
under  the  sale  on  the  execution  issued  on  the  oldest  judgment,  would  liold  said 
realty  in  preference  to  the  purchaser  under  the  sale  made  on  the  execution  is- 
sued on  the  second  judgment.     Ibid. 

4.  Under  our  statute,  it  is  not  essential  that  a  judgment  should  be  a  lien  upon 
the  estate,  in  order  to  authorize  the  judgment  creditor  to  redeem  from  a  previ- 
ous sale.     Ibid. 

5.  If  a  judgment  debtor  disposes  of  his  equity  of  redemption,  before  a  second 
judgment  becomes  a  lien  upon  the  premises,  and  the  purchasers  of  the  equity 
fail  to  redeem  the  premises,  the  judgment  creditors  under  the  second  judgment 
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BEDEMPTION  —  Continued. 

may  redeem  after  the  twelve  and  before  the  expiration  of  the  fifteen  months  from 
the  day  of  the  first  sale.     M' Lagan  v.  Brown,  519. 

6.  A  judgment  creditor  who  redeems  from  a  prior  sale,  acquires  a  valid  title 
to  the  premises  redeemed,  even  though  the  judgment,  by  virtue  of  which  he  ac- 
quired the  right  to  redeem,  may  be  subsequently  reversed.     Ibid. 

RELATOR. 

1.  The  question  as  to  who  shall  be  the  relator  in  an  application  for  a  mandamus, 
depends  on  the  object  to  be  attained  by  the  writ.  Where  the  remedy  is  resorted 
to  for  the  purpose  of  enforcing  a  private  right,  the  person  interested  in  having 
the  right  enforced  must  be  the  relator.     County  of  Pike  v.  The  People,  202. 

2.  The  relator  is  considered  as  the  real  party,  and  his  right  to  the  relief  de- 
manded must  clearly  appear.  A  stranger  is  not  permitted  officiously  to  interfere 
and  sue  out  a  mandamus  in  a  matter  of  private  concern.     Ibid. 

3.  Where  the  object  is  the  enforcement  of  a  public  right,  the  people  are  re- 
garded as  the  real  party,  and  the  relator  need  not  show  that  he  has  any  legal  in- 
terest in  the  result.  It  is  enough  that  he  is  interested  as  a  citizen,  in  having  the 
laws  executed,  and  the  right  in  question  enforced.     Ibid. 

BENTS  AND  PROFITS. 

1.  A  mortgagee  who  enters  upon  the  mortgaged  premises  for  condition  broken, 
must  account  for  the  rents  and  profits  actually  received,  or  which  might  have 
been  received  by  reasonable  care  and  prudence.  These  must  be  credited  as  so 
much  paid  upon  the  mortgage,  from  year  to  year;  first  in  extinguishment  of  the 
interest,  and  then  of  the  principal.     M'Connel  v.  Holobush,  61. 

2.  A  mortgagee  in  possession  is  authorized,  and  even  bound,  to  lay  out  money 
to  keep  the  estate  in  necessary  repair,  and  to  preserve  it ;  but  he  is  not  author- 
ized to  make  new  improvements,  and  tack  the  expense  to  the  amount  due  upon 
the  mortgage,  or  pay  it  out  of  the  rents  and  profits,  except  under  very  extraordi- 
nary circumstances.     Ibid. 

3.  The  goods  of  a  sub-lessee  of  a  part  of  demised  premises,  are  not  liable  to 
be  distrained  for  the  rent  reserved  in  the  original  lease.     Qray  v.  Bawson,  527. 

REVENUE. 

1.  The  statute  of  1829,  for  the  collection  of  revenue,  dispenses  with  the  rule 
of  the  common  law  which  required  a  party  claiming  title  under  special  proceed- 
ings authorized  by  statute,  by  which  the  estate  of  one  man  may  be  divested  and 
transferred  to  another,  to  prove  that  all  the  material  requisitions  of  the  statute 
have  been  complied  with,  and  places  the  burden  of  proof,  in  the  first  instance,  on 
the  party  controverting  the  title  claimed  under  the  auditor's  deed.  Oi'aves  v. 
Bruen,  431. 

2.  The  listing  of  lands  under  this  statute  is  a  fundamental  requisition,  the 
basis  of  the  right  to  charge  the  taxes,  and  sell  the  land;  and  if  there  was  no  list- 
ing, all  the  sales  of  land  under  it  were  unauthorized  and  void.     Ibid. 

See  Tax  Title. 

REVERSAL  OF  JUDGMENT. 

None  but  the  defendant  in  the  judgment  reversed,  or  his  assignee,  can  claim 
any  benefit  on  account  of  such  reversal.     M' Lagan  v.  Brown,  519. 

RIPARIAN  RIGHTS. 

Riparian  proprietors  can  only  claim  half  of  the  bed  of  the  stream,  and  the  use 
of  half  of  the  water  naturally  flowing  along  the  channel.  The  property  in  the 
water  is  indivisible;  each  riparian  proprietor  is  bound  to  use  it  as  an  entire 
stream,  in  its  natural  channel,  in  such  way  as  not  materially  to  injure  others, 
who  are  jointly  interested  in  it.     CanM  Trustees  v.  Havens,  554. 

SATISFACTION  OF  JUDGMENT. 

A  levy  upon  personal  property,  apparently  of  sufficient  value  to  satisfy  the 
judgment,  is  not  an  absolute  satisfaction,  but  svb  modo  only;  for,  until  the  levy 
is  disposed  of,  it  can  not  be  certainly  known  that  it  will  produce  an  absolute  sat- 
isfaction.    Ambrose  v.  Weed,  488. 
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SCIRE  FACIAS. 

A  recognizance  for  the  appearance  of  a  person  by  the  name  of  William  H. 
Graves  is  not  forfeited  by  an  indictment  against  Harrison  Graves,  and  bis  nonl 
appearance.  If  tbe  facts  of  tbe  case  warranted  it,  tbere  should  have  been  an 
averment  in  the  scire  facias,  that  Harrison  Graves  was  the  person  who  entered 
into  the  recognizance  by  the  name  of  William  H.  Graves.  Graves  v.  The  People, 
542. 

SEALED  PROPOSALS. 

1.  Where  sales  are  made  upon  secret  bids  (candlestick  biddings),  or  sealed 
proposals,  as  well  as  in  sales  by  open  bids,  any  thing  which  prevents  fair  com- 
petition, or  tends  to  give  one  party  an  unfair  advantage  over  another,  will  be 
discountenanced.      Webster  v.  French,  254. 

2.  The  law  requires  good  faith  and  fair  dealing,  as  well  in  cases  of  sale  by 
sealed  proposals,  as  by  open  bids.  In  both  cases,  effects  and  consequences  are 
to  be  considered,  in  determining  what  fair  dealing  and  the  true  intent  of  the 
transactions  require.     Ibid. 

SEIZIN. 

See  Covenant,  3. 

SET-OFF.  ' 

1.  A  separate  demand  can  not  be  set  off  against  a  joint  demand;  nor  can  a 
joint  debt  be  set  off  against  a  separate  debt.  The  demands  to  be  set  off,  must 
be  mutual,  and  between  all  the  parties  to  the  action.     Burgwin  v.  Bdbcock,  28. 

2.  If  a  controversy  exists  as  to  the  amount  of  a  set-off,  a  party  is  not  bound 
to  give  credit  before  the  commencement  of  a  suit,  for  the  exact  amount  to 
which  the  trial  may  show  the  party  entitled.     Buckner  v.  Thompson,  563. 

3.  Joint  indebtedness  can  not  be  set  off  against  a  separate  demand;  only  such 
demands  can  be  set  off  as  are  mutual  between  the  parties  to  the  suit.  Hilliard 
V.  Walker,  644. 

SHERIFF.    SHERIFF'S  RETURN. 

1.  The  court  will  not  presume  that  the  sheriff  had  performed  his  duty,  by 
filing  the  proper  certificate  of  an  attachment  with  the  recorder.  This  is  a  fact 
to  be  proved.     Oaty  v.  Pitman,  20. 

2.  Where  a  sheriff  has  returned  a  summons  into  the  court  from  which  it 
emanated,  with  his  return  thereon,  his  authority  to  execute  it  is  determined,  and 
the  force  of  the  writ  is  spent,  and  can  not  be  revived  by  a  re-delivery  of  it  to 
him.     Eaton  v.  Fvllett,  491. 

3.  Although  a  defendant  pleads  to  an  action,  he  does  not  waive  the  right  to 
take  advantage  of  the  want  of  service  of  the  summons,  if,  by  the  stipulation 
of  the  parties,  the  right  to  test  the  validity  of  the  service  is  reserved.     Ibid. 

4.  In  conveying  lands  sold  on  execution,  a  sheriff  can  only  make  the  deed  to 
the  purchaser,  his  assignee  or  legal  representative.  A  deed  to  a  stranger  would 
be  a  nullity.     Davis  v.  W  Vickers,  327. 

5.  In  an  action  of  trespass  against  a  sheriff,  for  levying  upon  property,  he 
can  not  defend,  by  showing  that  he  made  the  levy  by  virtue  of  an  attachment 
against  other  parties,  supposed  to  be  the  owners  of  the  property,  and  that  the 
plaintiff  was  a  fraudulent  purchaser,  unless  he  shows  that  the  plaintiffs  in  the 
attachment  were  creditors.     Cook  v.  Miller,  610. 

6.  In  a  defence  of  this  character,  the  officer  need  not  plead  the  judgment,  but 
may  show  on  the  trial  that  a  judgment  has  been  obtained.  But  the  process 
under  which  the  sheriff  made  his  levy  must  be  clearly  and  distinctly  described, 
so  as  to  furnish  such  information  as  will  enable  the  plaintiff  in  the  suit  to  ascer- 
tain what  is  relied  upon.     Ibid. 

SIMILITER. 

See  Pleading,  12. 

SLANDER.    LIBEL. 

That  part  of  the  third  section  of  the  sixty-sixth  chapter  of  the  Revised  Stat- 
utes, which  provides  that  "  every  action  upon  the  case  for  words,  shall  be  com- 
menced within  one  year  next  after  the  words  spoken,  and  not  after,"  is  not 
broad  enough  to  include  actions  for  libel,  but  is  confined  exclusively  to  actions 
for  verbal  slander.    Hazell  v.  Shelby,  9. 
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SLAVE. 

The  5th  section  of  chapter  74,  Revised  Statutes,  is  void,  because  it  assumes  to 
legislate  on  a  subject — the  recaption  of  fugitive  slaves — over  which  congress, 
under  the  constitution  of  the  United  States,  possesses  the  supreme  and  exclusive 
power  of  legislation.     Thornton's  Case,  333. 

SOLICITOR. 

Where  a  master  included  a  fee  for  $30  to  the  complainant's  solicitor,  upon  a 
reference  to  him  to  compute  the  amount  due,  upon  a  bill  taken  pro  confesso, 
where  the  bill  did  not  claim  such  fee,  it  was  decided  to  be  error.  Adams  v. 
Parson,  26. 

SUPERVISORS. 

1.  A  supervisor  of  roads  is  not  bound,  at  all  events,  to  open  and  keep  in  re- 
pair a  new  road;  but  is  only  to  do  so,  so  far  as  the  labor  under  his  control  will 
enable  him.     Lequat  v.  The  People,  330. 

2.  In  prosecutions  against  supervisors,  for  not  putting  up  "guide  boards," 
the  indictment  should  allege  at  what  crossings  of  public  roads,  in  the  road  dis- 
trict, the  neglect  has  occurred.     Ibid. 

STATUTE. 

The  rule  is  inflexible  that  no  statute  will  be  so  construed  as  to  givq  it  a 
retrospective  operation,  unless  such  an  intention  is  manifesteii  by  clear  and  un- 
equivocal expressions.    Thompson  v.  Alexander,  54. 
STREETS. 

See  Town  Plat. 

SUPREME  COURT. 

1.  Where  a  judgment  was  recovered  in  one  of  the  counties  of  another  grand 
division,  prior  to  the  organization  of  the  present  supreme  court,  a  writ  of  error 
for  its  reversal  must  issue  from  the  court  in  that  division.     Ooforth  v.  Hale,  52. 

2.  The  dismissal  of  a  writ  of  error  puts  the  case  out  of  the  control  of  this 
court.     Ibid. 

3.  A  party  is  not  allowed  to  take  advantage  of  his  own  errors  and  omissions. 
Furness  v.  Williams,  22% 

4.  In  an  action  upon  an  appeal  bond,  the  copy  of  a  final  order  of  the  supreme 
court,  showing  that  a  judgment  had  been  affirmed,  on  the  day  alleged  in  the 
declaration,  between  the  same  parties,  and  from  the  same  county,  is  sufficient 
to  justify  the  inference  that  the  judgment  appealed  from  was  affirmed.  Pea/rl 
V.  Wellmans,  352. 

5.  In  order  to  reverse  a  judgment,  because  the  testimony  of  a  particular  wit- 
ness was  excluded  from  the  jury,  it  must  be  shown  that  the  testimony  was 
material.     Bloomer  v.  Sherrill,  483. 

6.  When  the  court  lays  down  the  law  by  which  the  jury  are  to  be  governed 
in  their  deliberations,  he  must  instruct  them  in  writing.     Ibid. 

7.  Where  an  appeal  has  not  been  filed  in  this  court,  within  the  first  three  days 
of  the  term,  the  statute  is  peremptory  that  damages  must  be  allowed.  Anony- 
mous, 487. 

8.  Where  an  attorney  sues  out  a  writ  of  error,  without  the  authority  of  the 
parties  named  as  plaintiffs  in  the  writ,  the  process  will  be  dismissed  at  his 
costs.     Anonymous,  488. 

9.  The  perfection  of  an  appeal  suspends  all  proceedings  under  the  judgment. 
Ambrose  v.  Weed,  488. 

10.  It  is  erroneous  to  proceed  to  the  trial  of  issues  of  fact,  while  questions  of 
law,  arising  upon  a  demurrer,  remain  undetermined.     Moore  v.  lAttle,  549. 

11.  The  verdict  should  be  manifestly  against  the  weight  of  evidence,  in  order 
to  demand  any  interference  with  it  on  the  part  of  this  court.  Mann  v.  Russell, 
586. 

12.  This  court  will  not  look  into  affidavits  in  relation  to  the  conduct  of  jurors, 
or  examine  the  instructions  given  and  refused,  merely  because  the  clerk  has 
copied  them  into  the  transcript.  They  should  be  incorporated  in  the  bill  of 
exceptions.     Ibid. 

13.  The  same  effect  must  be  given  to  the  finding  of  a  court  as  to  the  verdict 
of  a  jury.     Cook  v.  TJiayer,  617. 

14.  The  supreme  court  will  presume  that  the  circuit  court  decided  correctly 
in  denying  a  rule  for  security  for  costs,  unless  the  ground  of  the  application 
appears  upon  the  record.     Eaton  v.  Graham,  619. 
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SURETY.     SECURITY  FOR  COSTS. 

1.  William  C.  Neely,  as  guardian,  -was  ordered  by  +lie  probate  court  to  give 
supplemental  security  on  his  bond,  already  executed.  Ammons  signed  and 
sealed  said  bond  as  such  security.  Held,  that  Ammons  became  liable  as  an  orig- 
inal obligor.     Ammons  v.  The  People,  6. 

2.  Section  1,  chapter  26,  Revised  Statutes,  requires  the  court  to  dismiss  a  suit 
on  motion,  whenever  the  plaintiff,  or  in  case  the  suit  is  brought  in  the  name  of 
one  for  the  use  of  another,  whenever  that  other  is  a  non-resident  of  the  state, 
and  fails  to  find  security  for  costs.     Smith  v.  Robinson,  119. 

3.  Security  for  costs  must  be  given  in  all  cases,  where  the  real  plaintiff  is  a 
non-resident;  and  in  all  cases  where  the  person  for  whose  use  a  suit  is  com- 
menced, is  a  non-resident.     Ibid. 

4.  The  relation  of  debtor  and  creditor  between  principals  and  surety,  so  as  to 
entitle  the  surety  to  avoid  a  voluntary  conveyance,  made  by  his  principal,  com- 
mences at  the  date  of  the  obligation  by  which  the  surety  becomes  bound,  and 
not  from  the  time  he  makes  payment.     Ghoteau  v.  Jones,  300. 

5.  As  a  general  rule,  whatever  discharges  the  principal,  operates  to  discharge 
the  security.  But  this  rule  is  subject  to  an  exception:  where  the  discharge  is 
caused  by  operation  of  law,  and  not  by  the  voluntary  act  of  the  creditor.  People 
V.  White,  341. 

6.  The  rights  of  the  creditor  against  the  surety,  are  not  impaired  by  mere 
delay,  except  where  the  surety  has  the  right  to  require  the  creditor  to  prosecute 
the  principal,  and  insists  on  the  right,  by  giving  him  notice  to  prosecute.    Ibid. 

7.  Mere  passiveness,  or  delay,  in  proceeding  against  a  principal,  will  not  dis- 
charge a  surety.     Pearl  v.  Wellmans,  352. 

SURVEY. 

See  Boundaries. 

TAX  TITLES. 

1.  A  purchaser  at  a  tax  sale  of  land,  in  which  he  has  an  interest  as  heir,  ac- 
quires no  additional  title.     Ghoteau  v.  Jones,  300. 

2.  A  party  who  claims  title  to  land,  which  is  listed  for  taxation  in  his  name, 
acquires  no  greater  interest  by  permitting  it  to  be  sold  for  taxes,  and  purchas- 
ing it  himself.     Ibid. 

3.  It  would  be  inequitable  to  allow  a  mortgagor  to  suffer  the  mortgaged  lands 
.     to  be  sold  for  taxes  by  buying  them  in  himself,  to  defeat  the  lien  of  the  mort- 
gage.    Frye  v.  Bank  of  Illinois,  367. 

4.  An  auditor's  deed  for  land,  made  in  pursuance  of  a  sale  for  taxes,  under 
the  law  of  1827,  will  not  show  a  complete  title,  without  proof  that  the  pre 
requisites  of  the  law  have  been  complied  with.     Irving  v.  Brownell,  402. 

5.  If  the  occupant  does  not  pay  the  taxes  for  seven  years,  but  permits  the 
land  to  be  sold  for  the  taxes  of  one  year,  and  bids  it  in,  it  is  not  a  compliance 
with  the  law.     Ibid. 

6.  The  copy  of  the  judgment  certified  to  a  collector,  on  which  lands  are  au- 
thorized to  be  sold  for  taxes,  is  not  process,  within  the  meaning  of  the  seventh 
section  of  the  fourth  article  of  the  constitution,  and  need  not  run  in  the  name 
of  "  The  People."     Gurry  v.  Hinman,  420. 

7.  Where  the  legislature  has  invested  the  courts  with  a  novel  jurisdiction, 
and  prescribed  an  original  mode  of  proceeding,  unknown  to  the  common  law, 
or  not  analogous  thereto,  such  proceeding  need  not,  unless  the  legislature  so 
directs  run  in  the  name  of  "  The  People."     Ibid. 

8.  A  person  claiming  title  adverse  to  a  sheriff's  deed  upon  a  sale  for  taxes, 
under  the  seventy-third  section  of  the  revenue  law,  may  avail  himself  of  his 
rights,  if  the  taxes  due  the  state  have  been  paid  the  state,  no  matter  by  whom 
they  were  paid.  And  a  party  in  possession,  having  a  claim  of  title,  is  suflScient 
evidence  that  such  party  "had  title  to  the  land,"  to  enable  him  to  maintain 
ejectment  or  to  defend  his  title,  under  the  provisions  of  the  same  section.   Ibid. 

9.  The  statute  of  1829,  for  the  collection  of  revenue,  dispenses  with  the  rule 
of  the  common  law  which  required  a  party  claiming  title  under  special  proceed- 
ings authorized  by  statute,  by  which  the  estate  of  one  man  may  be  divested  and 
transferred  to  another,  to  prove  that  all  the  material  requisitions  of  the  statute 
have  been  complied  with,  and  places  the  burden  of  proof,  in  the  first  instance, 
on  the  party  controverting  the  title  claimed  under  the  auditor's  deed.  Oraves 
v.  Bruen,  431. 

,•     71  _  Vol  11,  IU. 
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10.  The  listing  of  lands  under  this  statute  is  a  fundamental  requisition,  the 
•  basis  of  the  right  to  charge  the  taxes,  and  sell  the  land;  and  if  there  was  no 

listing,  all  sales  of  land  under  it  were  unauthorized  and  void.     Ibid. 

11.  A  party  is  not  required  to  make  plenary  proof  of  a  negative  averment.  It 
is  enough  that  he  introduces  such  testimony  as,  in  the  absence  of  all  counter 
testimony,  will  afford  reasonable  ground  for  presuming  that  the  allegation  is 
true;  when  this  is  done  the  onus  probandi  will  be  thrown  on  his  adversary.  Ibid. 

13.  It  was  the  duty  of  the  auditor  to  keep  books  for  the  listing  of  the  lands, 
and  to  preserve  the  listing  of  the  lands,  and  the  verification  of  the  same  by  the 
parties;  and  if  he  omitted  to  do  so,  it  does  not  relieve  a  party  asserting  a  tax 
title  from  the  necessity  of  proving  the  listing  of  the  land,  by  the  best  evidence 
of  which  the  nature  of  the  case  is  susceptible.     Ibid. 

13.  If  a  party  rebuts  the  presumption  arising  from  the  auditor's  deed,  that 
land  sold  for  taxes  has  been  duly  listed,  the  party  claiming  under  such  deed 
must  prove,  affirmatively,  that  the  revenue  laws  in  relation  to  the  listing  of  land 
for  taxation  have  been  complied  with.     IWbetts  v.  Job,  453. 

14.  A  listing  of  lands  in  one  class  did  not  authorize  the  auditor  to  charge  the 
land  with  taxes  in  a  different  class.  The  classification  of  the  land  was  the  basis 
of  the  right  to  charge  and  collect  the  taxes,  and  that  must  be  strictly  pursued. 
Ibid. 

15.  Where  the  defendant  in  ejectment,  in  resisting  a  tax  title,  repels  the  pre- 
sumption by  proof  that  the  land  in  controversy  has  been  duly  listed,  the  plain- 
tiff will  be  required  to  prove,  affirmatively,  that  there  was  such  a  listing  as  au- 
thorized the  auditor  to  charge  the  taxes  and  sell  the  land.     Schuyler  v.  Hull,  462. 

16.  The  precept  under  which  the  sheriff  makes  sale  of  lands  for  the  non-pay- 
ment of  taxes,  need  not  run  in  the  name  of  "  The  People."  Scarriit  v.  Chap- 
man, 443. 

TENDER  OF  MONEY. 

1.  Where  a  bill  in  chancery  is  filed,  setting  up  a  parol  agreement,  that  the 
complainant  was  to  be  permitted  to  redeem  lands  sold  at  sheriff's  sale,  aftei-  the 
time  allowed  by  law  for  its  redemption  should  expire,  the  court  will  not  enforce 
a  specific  performance  of  the  agreement,  unless  the  complainant  avers  and  proves 
that  he  tendered  the  money  within  a  reasonable  time,  and  keeps  his  tender 
good.     Wright  v.  M'Neely,  241. 

2.  Although  no  definite  time  was  fixed  by  the  agreement,  within  which  the 
■   redemption  money  was  to  have  been  paid,  yet  the  law  requires  that  it  should  be 

paid  within  a  reasonable  time,  even  if  a  tender  of  the  money  had  been  made, 
and  the  money  brought  into  court.  Here  the  sale  of  the  land  took  place  in  Oc- 
tober, 1846,  and  the  bill  was  filed  in  February,  1848.  Held  not  to  be  within  a 
reasonable  time.     Ibid. 

3.  A  court  of  chancery  is  not  bound  by  any  fixed  rule,  in  relation  to  the  ten- 
der of  money.  The  money  may  at  any  time  be  ordered  into  court,  when  the 
rights  of  a  party  require  it.  It  is  time  enough  for  a  party  to  bring  purchase 
money  into  court,  when  he  is  called  upon  to  do  so.      Webster  v.  French,  254. 

4.  The  ruling  of  this  court  on  the  subject  of  tender  of  money,  in  the  cases  of 
Doyle  V.  Teas,  in  4th  Scammon;  De  Wolf  v.  Long,  in  2d  Oilman,  and  in  Wright 
V.  M'Neely,  in  this  volume,  reviewed  and  reconsidered.     Ibid. 

TERMS  OF  COURT. 

Suits  commenced  and  made  returnable  to  a  regular  term,  subsequent  to  a 
special  term,  and  before  its  appointment,  would,  under  our  statutory  provision, 
become  returnable  to  the  special  term;  but  cases  which  had  been  made  return- 
able to  a  prior  regular  term,  would  still  be  so  returnable,  although  continued 
into  the  special  term  for  further  action.     Mucker  v.  Puller,  223. 

TITLE. 

1.  The  word  "title,"  as  used  in  the  act  of  1835,  should  not  be  construed  to 
mean  a  perfect,  but  only  such  a  title  as  is  evidenced  by  a  deed  in  proper  form, 
and  duly  executed  by  some  one  of  the  officers  or  persons  named  in  the  act. 
Irving  v.  Brownell,  492. 

2.  A  person  claiming  title  adverse  to  a  sheriff's  deed  upon  a  sale  for  taxes, 
under  the  seventy -third  section  of  the  revenue  law,  may  avail  himself  of  his 
rights,  if  the  taxes  due  the  state  have  been  paid  the  state,  no  matter  by  whom 
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they  were  paid.     And  a  party  in  possession,  having  a  claim  of  title,  is  suflBcient 
evidence  that  such  party  "had  title  to  the  land,"  to  enable  him  to  maintain 
ejectment  or  to  defend  his  title,  under  the  provisions  of  the  same  section.     Curry 
V.  Hinman,  420. 
See  Tax  Title. 

TOWNSHIP  ORGANIZATION. 

1.  The  right  of  a  county  to  adopt  township  organization,  under  the  provisions 
of  our  constitution,  is  expressly  made  to  depend  upon  an  aflSrmative  vote  of  a 
majority  of  all  the  citizens  within  the  county,  entitled  to  vote  on  the  question. 
People  v.  Broicn,  478. 

2.  The  legislature  does  not  possess  the  power  to  provide  any  other  mode  of 
township  organization  than  under  and  by  virtue  of  the  sixth  section  of  the 
seventh  article  of  the  constitution.     Ibid. 

3.  The  power  of  the  county  court  over  the  business  of  a  county,  continues 
until  the  township  organization  is  adopted,  by  an  affirmative  vote  of  a  majority 
of  all  the  legal  voters  of  a  county.     Ibid. 

4.  The  law  of  the  twelfth  of  February,  1849,  is  in  full  force  in  such  counties 
as  have  adopted  the  township  organization  by  a  majority  of  all  the  legal  voters 
of  the  counties.     Ibid. 

5.  That  portion  of  the  fourth  section  of  the  township  law,  which  is  inconsis- 
tent with  the  constitution,  may  be  disregarded  without  invalidating  the  whole 
law.     Ibid. 

6.  The  annual  meeting  of  the  board  of  supervisors,  under  the  law  authorizing 
township  organization,  is  in  November.  And  the  board  may  elect  a  temporary 
chainnan,  whether  there  is  a  regular  chairman  in  existence  or  not.  Town  of 
Ottawa  V.  County  of  La  Salle,  654. 

7.  Any  meeting  of  the  board  of  supervisors,  at  which  a  quorum  is  present, 
must  be  regarded  as  valid.     Ibid. 

8.  That  portion  of  the  law  which  confers  jurisdiction  over  the  county  affairs 
upon  the  board  of  supervisors,  went  into  operation  on  the  first  Tuesday  in  April, 
1850.     Ibid. 

9.  The  county  corporation  was  not  abolished  by  this  law.  Its  name  was 
changed,  but  suits  instituted  in  the  old  name,  do  not  therefore  abate.     Ibid. 

TOWN  PLAT. 

1.  A  proprietor  of  land,  who  lays  out  the  same,  under  our  statute,  into  town 
or  city  lots,  vests  the  legal  title  to  the  land  embraced  by  streets,  in  the  corpo- 
ration of  the  town  or  city,  for  the  use  and  benefit  of  the  public.  It  is  a  solemn 
dedication  of  the  ground  to  the  corporation,  to  be  held  in  trust  for  the  uses  and 
purposes  of  the  public.     Canal  Trustees  v.  Havens,  554. 

2.  The  recording  of  the  plat  passes  the  fee  in  the  streets  to  the  corporation. 
If  the  town  has  not  a  corporate  existence,  the  fee  remains  in  abeyance,  subject 
to  vest  in  the  corporation  the  moment  it  is  created.     Ibid. 

3.  A  purchaser  of  a  town  lot,  designated  upon  a  recorded  plat,  only  acquires 
a  title  to  the  land  included  within  the  actual  limits  of  the  lot,  as  designated. 
He  takes  no  interest  in  the  street,  except  in  common  with  the  public,  and  can 
not  claim  title  to  the  centre  of  it.     Ibid. 

TRESPASS. 

1.  It  is  only  where  the  plaintiff  seeks  to  introduce  new  matter,  which  shows 
that  the  facts  stated  in  the  plea,  though  true,  do  not  justify  the  trespass,  that 
he  is  required  to  reply  specially,  or  new  assign.     Ayres  v.  KelUy,  17. 

2.  In  actions  of  trespass,  where  the  testimony  is  often  and  perhaps  usually 
circumstantial,  the  court  will  rarely,  if  ever,  disturb  a  verdict,  when  there  is 
any  thing  in  the  record  tending  to  support  the  finding  of  the  jury.  Taung  v. 
mkwood,  86. 

3.  Courts  will  not  lend  their  aid  to  enforce  a  contract,  entered  into  with  a 
view  of  carrying  into  effect  any  thing  that  is  prohibited  by  law.  But  an  agree- 
ment which  provides  that  if  certain  conditions  are  not  complied  with  by  one  of 
the  parties,  that  the  other  would  have  .the  right  to  enter  and  take  possession  of 
certain  premises,  and  should  not  be  regarded  as  a  trespasser,  nor  his  entry  as 
any  wise  unlawful,  in  case  force  should  be  necessary  to  obtain  the  possession,  is 
not  an  agreement  to  do  an  unlawful  act.     Ambrose  v.  Root,  497. 
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4.  If  greater  force  was  used  than  was  necessary,  in  taking  such  possession, 
the  party  offended  against  should  reply  the  excess,  or  give  evidence  thereof, 
under  the  general  replication  of  de  injuria.     Ibid. 

5.  A  party  acting  under  such  an  agreement  would  still  be  liable  criminally, 
for  a  breach  of  the  peace.     Ibid. 

TRIAL. 

Where  the  record  shows  that  a  cause  was  tried  by  the  court,  in  the  presence  of 
the  parties,  without  objection,  it  will  be  presumed  that  a  trial  by  jury  was  waived. 
Burgwin  v.  Babcock,  28. 

TRUST  AND  TRUSTEE. 

1.  Where  a  decree  is  entered,  directing  a  trustee  to  convey  to  the  cestui  que 
trust,  only  a  special  warranty  should  be  required  against  his  own  acts.  Hoare 
V.  Harris,  24. 

2.  A  voluntary  trust  will  not  be  enforced  in  a  court  of  equity.  Clarke  v.  Lott, 
105. 

3.  Where  a  specific  fund,  given  to  a  county  by  the  legislature,  to  be  held  in 
trust  for  certain  purposes,  is  diverted  from  that  purpose  and  mixed  with  the 
general  funds  of  the  county,  it  is  not  error  in  the  court  to  award  a  mandamus,  to 
compel  such  fund  to  be  paid  over  to  the  person  entitled  to  it,  and  to  direct  an 
order  to  be  drawn  upon  the  general  funds  of  the  county  in  the  treasury.  County 
of  Pike  V.  The  People,  202. 

4.  All  trusts  in  this  state,  except  resulting  trusts,  must  be  evidenced  or  created 
by  writing.     Hovey  v.  Holcomb,  660. 

5.  Where  a  parol  trust  is  set  up  in  a  bill,  and  the  statute  of  frauds  is  inter- 
posed, its  effect  can  not  be  avoided.     Ibid. 

VARIANCE. 

1.  If  the  judgment  read  in  evidence,  and  that  referred  to  in  an  appeal  bond, 
agree  in  the  total  amount  of  the  recovery,  the  omission  to  state  in  the  bond  how 
much  of  the  judgment  was  in  debt,  and  how  much  in  damages,  does  not  consti- 
tute a  material  variance.     Pearl  v.  Wellmans,  352. 

2.  Variances  between  the  writ  and  declaration  may  properly  be  pleaded  in 
abatement.     Weld  v.  Huhbard,  573. 

VENDOR  AND  VENDEE. 

In  a  purchase  of  land,  where  a  party  obtains  from  a  vendor  all  the  title  the 
vendor  agreed  to  give,  he  can  not  plead  a  want  of  consideration,  to  an  action 
brought  on  the  obligations  of  the  vendee,  given  for  the  purchase  money.  Co7i- 
drey  v.  West,  146. 

See  Lien. 

VENUE,  CHANGE  OF,  ETC. 

1.  If  an  applicant  for  a  change  of  venue  swears  that  information  of  the  facts 
which  were  made  the  basis  of  the  application,  came  to  his  knowledge  on  the  day 
the  petition  was  prepared,  and  the  notice  was  given  that  the  motion  would  be 
made,  it  is  equivalent  to  stating  that  he  had  then  received  the  information  for 
the  first  time.     Barrows  v.  The  People,  121. 

2.  Perjury  might  be  assigned  on  such  an  oath,  and  the  guilt  of  the  accused 
established,  by  proving  that  he  had  a  knowledge  of  the  facts  prior  to  the  day 
on  which  the  petition  was  verifi.ed.     Ibid. 

3.  It  is  error  to  deny  a  change  of  venue,  where  the  prisoner  has  shown  a  clear 
right  to  it,  and  in  such  a  case  all  subsequent  proceedings  of  trial  and  conviction 
will  be  set  aside,  and  the  cause  remanded,  and  the  prisoner  placed  in  statu  quo. 
Ibid. 

See  PLELA.DING. 

VERDICT. 

1.  In  actions  of  trespass,  where  the  testimony  is  often  and  perhaps  usually 
circumstantial,  the  court  will  rarely,  if  ever,  disturb  a  verdict,  when  there  is 
any  thing  in  the  record  tending  to  support  the  finding  of  the  jury.  Young  v. 
SUkwood,  36. 

2.  A  verdict  should  be  manifestly  against  the  weight  of  evidence,  in  order  to 
demand  any  interference  with  it  on  the  part  of  the  court.     Mann  v.  Russell,  586. 
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WARRANTY. 

In  order  to  constitute  a  warranty,  there  must  be  not  only  an  affirmation  respect- 
ing the  quality  or  condition  of  the  thing  sold,  but  the  affirmation  must  be  made 
with  the  view  of  assuring  the  buyer  of  the  truth  of  the  fact  asserted,  received 
and  relied  upon  by  him,  inducing  him  to  make  the  purchase.     Enders  v.  Scott,  35. 

WARRANT  OP  ATTORNEY. 

1.  A  warrant  of  attorney  to  confess  a  judgment,  is  of  itself  a  sufficient  con- 
sideration to  support  an  agreement.     Wright  v.  M'Neely,  241. 

2.  Where  a  debtor  gives  a  note  and  warrant  of  attorney,  authorizing  a  confes- 
sion of  judgment  to  be  made  for  the  amount  specified  in  the  note,  before  the 
time  given  for  the  payment  of  the  note  shall  have  elapsed,  it  is  not  error  to  render 
a  judgment  at  any  time,  upon  such  confession.     Slierman  v.  Baddely,  622. 

WITNESS. 

It  is  only  the  general  character  of  a  witness  for  truth  and  veracity,  that  should 
be  inquired  into,  upon  an  impeachment  of  his  testimony.  Frye  v.  Bank  of 
Illinois,  367. 

See  Evidence. 

WRIT  OF  ERROR. 

1.  Where  a  judgment  was  recovered  in  one  of  the  counties  of  another  grand 
division,  prior  to  the  organization  of  the  present  supreme  court,  a  writ  of  error 
for  its  reversal  must  issue  from  the  court  in  that  division.     Ooforth  v.  Haile,  52. 

2.  The  dismissal  of  a  writ  of  error  put  the  case  out  of  the  control  of  this  court. 
Ibid. 

3.  Where  an  attorney  sues  out  a  writ  of  error,  without  the  authority  of  the 
parties  named  as  plaintiffs  in  the  writ,  the  process  will  be  dismissed  at  his  costs. 
Anonymous,  488. 


